This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


:ARSWELLCo.,Limitodj 

Bookbinders*         ] 

I  TORONTO  ] 


I  IjAw  Books. 


THE 


NEW  SOUTH  WALES 


LAW    REPORTS 


REPORTERS 


rR.  J.  J 
\  J.  H. 
(H.  M. 


R.  J.  BROWNING, 
CoKKOM  Law  ^  J.  H.  P.  MURRAY, 
COCKSHOTT, 


Barrttt»n-at-Lov). 


Eqoitt— ADRIAN  KNOX, 

Ba  rrUter-a  t  •  Law. 

DnroBO*— H.  M.  COCKSHOTT, 

Barritter-iii-Lme. 


VOL.     IX. 

1888. 


PiTBUSHitD  BT  CHARLES    p.   MAXWELL,    Victoria    Ahcadk, 

79  Bluabbth  Stbebi  (aud  81  Chanoebt  Lank,  Msi^oumrx). 

I<ONDON:  W.  MAXWELL  &  SON,  8  Bau.  Tabd,  Tbkpu  Bab. 


224537 


THE 


SUPREME  COURT  OF  NEW  SOUTH  WALES 


JUDGES  AND  LAW  OFFICERS 

DITBINO  THE  PERIOD  C0XPBI8BD  IN  THIS  VOLUMl. 

The  Hon.  Sib  Fbedbuick  Dablsy^  Ent.^  Chief  Justice. 

The  Hon.  Peteb  Paucett, 

The  Hon.  William  Chables  Wihdeyer. 

The  Hon.  Sir  Joseph  Gbobob  Long  Innes^  Knt. 

The  Hon.  Mathew  Hbkby  Stephen.  )>  Puisne  Judges. 

The  Hon.  Williax  Owen. 

The  Hon.  Geobgb  Hibbebt  Deffell. 

The  Hon.  William  John  Fosteb. 


CHIEF  JUDGE  IN  EQUITY: 
ITie  Hou.  WiLUAM  Owen. 


JUDGE  IN  VIVOROE: 
The  Hon.  William  Ciiaklks  Windeyku. 

JUDGES  IN  VIOE'ADMIRALTY : 

The  Hon.  Sib  Fbbdebick  Dabley^  Knt.,  Judge  CommisBaiy. 
The  Hon.  William  Chables  Windeteb^  Deputy  Judge. 


JUDGE  IN  BANKRUPTCY: 
Tlie  Hon.  GEOBiiE  Hibbekt  Defkell. 

ATTORNEYS  GENERAL : 

The  Hon.  Bebmhabd  Bingbose  Wise. 
The  Hon.  Gkokge  Bowen  Simpson. 


MEMORANDA. 


On  the  3rd  January,  1888,  George  Hibbert  DefEell,  Esq.,  was 
appointed  Judge  in  Bankruptcy  under  the  provisions  of  the  Bank* 
ruptcy  Act  of  1887. 

On  the  8th  February  the  Honorable  Peter  Faucett  resigned. 

On  February  14th,  in  announcing  his  Honour's  resignation,  the 

Chief  Justice  said : 

This  morning  I  received  a  letter  from  his  Honour  lir.  Jostice  Fauoett,  and 
although  his  Honour  does  not  say  in  that  letter  that  he  wishes  me  to  do  so,  still 
I  think  it  is  a  letter  which  I  ought  to  read  in  Court  to  the  Bar : — **  Erina, 
February  10,  1888.  My  dear  Chief  Justioe, — T  cannot  retire  from  my  place 
amongst  the  Judges  without  expressing  to  you  my  deep  sense  of  the  kind  con- 
sideration I  have  receiyed  from  you  since  your  acceptance  of  your  present  high 
office.  I  desire  also  to  acknowledge  the  kindly  and  cordial  feelings  that  have 
always  existed  between  my  older  colleagues,  Mr.  Justice  Windefyer  and  Sir 
George  Innes  and  myself,  and  in  a  special  degree  the  gpreat  consideration  they 
have  shewn  to  me  during  the  last  few  ^ears.  Indeed,  I  consider  myself  Tery 
fortunate  in  having,  during  all  the  time  that  I  have  held  the  office  of  Judge, 
been  associated  with  colleagues — including  those  more  recently  appointed — 
between  whom  aud  myself  the  greatest  cordiality  of  feeling  always  existed,  and 
with  whom  it  was  consequently  always  a  pleasure  to  act.  In  now  taking  leave 
— I  hope  a  judicial  leave  only— of  you  and  my  other  collea^es,  I  need  hardly 
say  that  I  do  so  with  regret,  and  with  the  deepest  feelings  of  esteem  and 
affection.  Before  closing,  one  word  of  our  Bar.  Ton  know  how  highly  I  have 
always  thought  of  our  Bar.  Amongst  its  members  are  many  who,  from  their 
ability  and  attainments,  are  undoubtedly  qualified  to  occupy  any  position  for 
which  they  may  be  selected.  To  say  that  they  are  independent  is  no  more  than 
saying  that  they  understand  their  duty  as  members  of  ihe  Bar.  And  here  I 
may  say  that,  like  every  other  Judge,  I  have  always  considered  the  independence 
of  the  Bar,  not  as  a  privilege  for  the  personal  benefit  of  its  members,  but  as  an 
essential  part  of  our  leg^  constitutions,  and  as  necessary  for  the  interests  of  the 
public  as  the  independence  of  the  Judges.  The  great  assistance  that  the 
Judges  receive  from  the  Bar  has  always  been  acknowledged,  and  no  one  can 
acknowledge  it  more  fully  and  grratefully  than  I  do.  Their  uniform  courtesy, 
and  the  kindly  relations  that  have  so  long  existed  between  us,  I  have  alwnys 
most  warmly  appreciated ;  and  now  in  parting  from  them — ^I  need  hardly  say 
with  regret — I  do  so  with  the  best,  and  the  kindest  and  warmest  wishes  for 
them.  Believe  me,  my  dear  Chief  Justice,  very  sincerely  yours,  P.  Fauobtt.*' 
The  Chibf  Justio  then  said : — We  have  had  recently  oocasion  to  say  words  of 
farewell  to  a  Judge  compelled  by  ill-health  to  resign  his  offloe,  aud  now  again 
we  bid  forewell  to  a  Judge  who,  after  serving  the  public  faithfully,  diligently, 
with  unwearied  industry,  and  with  striking  ability  for  a  period  of  more  than  22 
years,  seeks  a  well-earned  repose.  To  me  the  resignation  of  Mr.  Justice  Faucett 
is  a  serious  blow.  I  had  the  pleasure  of  practising  with  him  as  a  brother 
banister  for  some  years.    For  over  20  years  I  had  the  honour  of  continually 
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appomng  before  him  m  oonnsel,  and  I  have  had  for  one  year  the  inestimable 
pririlege  of  sitting  betide  him  on  the  Bench.  I  say  *'  inestimable,"  for  never 
till  we  sat  toother  as  Judges  did  I  realise  to  the  fall  the  depth  of  his  learning, 
his  great  judicial  power,  the  coolness  and  soundness  of  his  judgment,  as  also  the 
kindliness  of  his  heart.  From  him  I  have,  I  trust,  learned  much  that  is  useful 
to  uie  iu  my  present  position.  From  him,  as  from  my  great  predecessor.  Sir 
Jimes  Martin,  the  youngest  practitioner  at  the  Bar  could  ensure  as  patient  a 
hearing  as  the  most  experienced.  He  was  and  is  a  highly  cultured,  courteous, 
kindly,  genial  gentleman,  and  by  his  resignation  the  Bench,  the  Bar,  and  the 
pablic  sustain  an  irreparable  loss.  But  Judges  can  neither  live  nor  work  for 
ever.  And  although  I  regret  from  the  bottom  of  my  heart  that  the  time  has 
eome  when  Mr.  Justice  Faucett  deems  it  but  reasonable  that  he  should  give 
himself  ease  from  labour,  yet  I  feel  that  in  his  own  interest  he  is  right  in  taking 
this  step.  He  may  rest  assured  that  he  leaves  us  surrounded  by  hosts  of  friends 
and  without  an  enemy.  Let  us  then  wish  for  him  many  happy  years  of  life  to 
enjoy  that  repose  to  which  his  long  devotion  to  the  best  interests  of  the  public  so 
well  entitles  him. 

Mr.  Justice  Windbtkb  said :  As  the  oldest  occupant  now  of  a  seat  on  this 
Beitcli,  and  one  of  the  first  who  had  the  pleasure  of  friendly  intercourse  with  Mr. 
Justice  Faucett  for  a  period  of  over  30  years,  I  entirely  and  heartily  endorse  all 
that  has  been  said  in  his  praise  by  the  Chief  Justice.  And  in  saying  this  I  speak 
not  only  for  myself,  but  for  Mr.  Justice  Innes,  who  is  unable  to  be  present,  and 
who  desires  me  to  say  that  he  also  entirely  concurs  with  what  has  fallen  from  the 
Chief  Justice.  The  loss  caused  by  the  retirement  from  the  Bench  of  Mr.  Justice 
Faucett  is  an  irreparable  one  to  me,  as  it  breaks  the  last  link  that  existed  between 
me  and  the  Bench  as  originally  constituted  when  I  had  the  honour  of  taking  my 
seat  eight  years  ago.  Since  I  have  had  the  honour  of  a  seat  on  the  Bench  I  have 
eome  more  and  more  to  respect  the  decisions  of  his  Honour  Mr.  Justice  Faucett, 
and  the  more  I  saw  of  him  the  more  I  liked  him.  The  opinions  which  the  Chief 
Justice  and  I  have  expressed  as  to  the  soundness  of  the  decisions  of  Mr.  Justice 
fVncett,  and  his  ability  in  the  discharge  of  his  functions^  were  fully  shared  by 
our  late  lamented  Chief  Justice,  Sir  James  Martin.  In  conversations  which  I 
have  had  with  the  late  Chief  Justice  he  always  expressed  his  very  high  opinion  of 
the  aoundness  of  Mr.  Justice  Faucett*8  judgment,  and  his  veiy  great  regard  for 
him.  And  he  always  looked  forward  with  regret  to  the  day  when  he  would  no 
longer  be  able  to  render  those  valuable  services  to  the  public  the  benefit  of  which 
they  had  enjoyed  for  so  long  a  time. 

The  Attobnbt-Geksbal  said :  It  is  to  me  a  matter  of  some  pain  that  the  first 
duty  I  have  to  perform  before  your  Honours  as  Attorney-General  is  to  express 
the  very  great  regret  which  the  Bar  of  New  South  Wales  feels  at  the  retirement 
from  the  Judical  Bench  of  his  Honour  Mr.  Justice  Faucett.  That  that  regree 
is  very  deep  and  very  sincere,  I  am  sure  your  Honours  will  at  once  appreciate 
and  understand*  for  the  members  of  the  Bar  have  always  entertained  the  highest 
respect,  esteem,  and  regard  for  his  Honour.  We  feel  that  in  him  the  public  have 
lost  a  most  able,  painstaking,  and  conscientious  Judge.  We  feel>  too,  that  we 
have  loet  from  the  Bench  one  who  was  always  kind,  courteous,  and  considerate 
to  the  Bar,  and  who  was  always  ready  to  bear  patiently  with  us  and  extend  to 
us  the  benefit  of  the  very  great  learning  which  he  possessed.  A  great  many  of 
us— and  perhaps  I  can  speak  personally  in  this  matter — ^will  also  miss  a  kindly 
and  sincere  friend.    Painful  recollections  will  rush  in  upon  xm,  and  we  all  feel 
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that  this  is  the  third  occasion  recently  upon  which  we  have  had  to  express  our 
re(]p:«t  at  the  deparfcure  of  those  who  were  an  ornauient  to  the  Bench,  and  who 
were  certainly  of  the  greatest  benefit  and  assistance  to  the  public.  Looking  at 
that  likeness  in  this  Court  of  the  late  Chief  Justice,  Sir  James  Martin,  we  cannot 
fail  to  remember  how  much  we  lost  by  the  death  of  that  gentleman,  nor  can  we 
fail  also  to  remember  how  much  the  country  and  the  Bar  lost  by  the  retirement 
of  Sir  William  Manning;  and  now  this  third  retirement  impresses  us  most 
forcibly  with  the  fact  that  year  by  year  those  who  are  retiring  from  the  Bench 
by  reason  of  age  and  infirmity  were  ornaments  of  the  Bench,  and  a  real  blessing 
to  the  country  in  which  they  lived. 

On  the  14th  February,  1888,  the  Honorable  William  John 
Foster  was  appointed  Jndge  of  the  Supreme  Court. 

On  the  8th  February,  1888,  the  Hon.  B.  B.  Wise  resigned  the 
office  of  Attorney-General. 

On  the  10th  February,  1888,  the  Honorable  G.  B.  Simpson, 
Q.C.,  was  appointed  Attomey-Greneral. 
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Common  Law. 

Page  98 — ^line  1  of  note  {b)—for  28,  read  27. 

Page  83 — ^line  2  of  note  (c) — omit  "  for  a  period  of  14  days  ;'* 
line  5 — after  '*  attend/'  insert  ^^  within  the  period  named  in  such 
notice ;"  line  9— /or  " and,"  read  "or;"  line  10— o/ler  ''him/' 
inaert  the  words  "  and  pay  deed  fee  and  stamp  daty  thereon ;" 
line  17 — c^ier  "cancellation/'  insert  "bnt  it  shall  be  lawful  for 
the  Secretary  for  Mines  in  any  case  in  which  he  shall  think  fit  to 
permit  sach  applicant  at  any  time  within  80  days  after  publica- 
tion of  notice  to  that  effect  to  execute  and  take  delivery  of  such 
lease;  but  if  not  executed  within  30  days  such  lease  shall  be 
absolutely  cancelled/' 

Omit  the  whole  of  note  (d). 

Page  84 — ^line  5  of  note  (e) — omit "  by  writing  undei*  his  hand." 

Page  95 — line  11  from  the  bottom— /or  "  Judgment  at/'  read 
"The  judgment  of." 

Page  120— note  3— for  1884,  read  1854. 

Page  128— line  l^i—omit  the  second  ''  that." 

Page  357 — ^line  12  of  head  note— /or  "  arbitration  "  read 
''arbitrators." 

Page  370— line  3— /or  "  plaintiff/'  read  "  defendant." 

Page  4ft> — ^line  4  from  the  bottom— /or  "  plaintiff/'  read 
"  defendant." 
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2  CASES  AT  LAW.  [N.  S.  W.  R. 

^^^'       defendant^  to  be  carried  from  Sydney  to  Port  Chalmers^  in  New 
McWhinnib  Zealand/  •.-' 

Union  The^^debiaration   was   laid  in   contract  and  in  tort:— 1.  In       . 

Steamship  contijxit^    Breach  : — That  the   defendants  did  not  use  proper      ♦ 
cara|>tlid  skill  in  shipping  the  said  horse^  but  provided  and  used 
iniproper  and  insufficient  appliances  and  tackle^  which  broke  and 
^<:kii8ed  fatal  injuries  to  the  horse.     2.  In  tort : — ^Alleging  that 
/.Jttte  defendants  so  negligently  and  carelessly  conducted  them- 
'•  •^Ives  in  shipping  the   said   horse,  and   in  providing  improper 
*'*.  and  insufficient  appliances  and  tackle,  &c.     3.  In  contract : — 
•*•!*••*    Alleging  that  the  defendants  were  not  prevented  from  perform- 
{*/*'*       ing  their  promise  (to  safely  ship  and  carry,  &c.)  by  any  of  the 
, . ,  ^  /  perils  or  casualties  excepted. 

'-,X  The  defendants  pleaded  finter  alia)  ^'that  the  alleged  promise 

was  subject  to  a  term  and  condition  that  the  said  horse  should 
be  carried  at  the  plaintiff^s  risk,  and  that  the  defendants  should 
not  be  liable  for  injury  while  shipping  or  discharging,  nor  for 
mortality  or  injury  from  any  cause  whatsoever,  and  the  said 
damage  or  injury  to  the  said  horse  arose  from  an  injury  while 
shipping  the  said  horse  within  the  meaning  of  the  said  con- 
dition." 

The  facts  are  fully  stated  in  the  judgment  of  Sir  G.  InneSy  J. 
The  condition  referred  to  in  the  plea,  set  out  above,  was  con- 
tained in  a  ticket  or  receipt,  given  by  the  defendants  to  the 
plaintiff  after  the  horse  was  killed,  as  a  receipt  for  25Z.,  the  freight 
paid  for  the  carriage  of  two  other  horses.  It  was  on  one  of  the 
company^s  printed  forms  with  the  usual  heading,  and  the  body 
of  the  document  was  in  the  following  terms  : — "  The  within 
goods  are  shipped  and  received  subject  to  the  exceptions  and 
stipulations  on  back.  Description  of  packages.  [2  horses : 
horses  to  be  carried  at  owner*s  risk.  Ship  not  accountable  for 
accident  while  shipping  or  discharging,  nor  for  mortality  or 
injury  from  any  cause  whatsoever.  (Signed)  H.  Mailler,  pro 
manager.  Union  S.S.  Co.  Freight  25Z.]  (6).  On  the  back  was 
printed  a  list  of  exceptions  and  stipulations,  containing  (among 
others)  the  following  clause : — ^^  Shipping  live  stock,  carrying 
same  on  deck  or  below,  and  landing  same,  to  be  at  the  sole  risk 
•  (6)  The  words  in  brackets  were  written. 
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of  tie  owners;    the   company  will    not    be    acconntable    for       i^^^- 
mortality/'  MoWhinnu 

•  At  the  trial  before  Faticett,  J.,  on  the  24th,  25th,  26th,  and      tJnion 
80th  of  November,  1886,  the  evidence  for  the  defendants  was    Steambhip 
mainly  di:'ected  to  proving  that  the  accident  was  caused  by  a 
Utent  defect  in  the  hook,  which,  it  was  alleged,  broke  through 
Ae  iron  being  fatigued. 

It  was  also  proved  that  Mr.  Mills,  the  defendants'  manager  at 
the  head  office  in  Dunedin,  had  ofEered  the  plaintiff  150Z.  in 
settlement  of  his  claim. 

The  learned  Judge  left  the  following  questions  to  the  jury  : 
—1.  Were  the  appliances  and  tackle  for  shipping  proper  and 
sufficient  ?  Answer  :  No.  2.  Was  there  a  contract — ^made 
yerbally  before  the  horse  was  shipped — ^to  ship  and  carry  the 
lorse  at  a  certain  price  ?  Answer  :  Yes.  8.  Was  the  contract 
intended  by  both  parties — ^plaintiff  and  defendants — contained  in 
flie  written  receipt  ?  Answer :  No.  4.  In  other  words  was  the 
written  document  the  contract  ?  Answer :  No.  5.  Did  the 
plaintiff  know  that  he  was  to  be  bound  by  the  terms  con- 
twued  in  the  written  contract  ?  Answer :  No.  6.  Did  the 
defendants  use  proper  care  and  skill  in  shipping  the  plaintiff^s 
lK)rae  ?    Ajiswer  :  No. 

Verdict  for  the  plaintiff ;  damages  800Z. 

A  mle  nisiy  to  set  aside  the  verdict  and  have  it  entered  for  the 
defendant,  was  granted  on  the  following  grounds  : — 1 .  That  the 
Terdict  was  against  the  evidence  and  the  weight  of  evidence.  2. 
That  his  Honour  ought  not  to  have  told  the  jury  that  the  tackling 
and  appliances  of  the  ship  must  be  absolutely  fit  for  shipping  the 
plaintiff's  horses.  3.  That  his  Honour  ought  not  to  have  told  the 
pry  that  the  meaning  of  the  words  "reasonably  fit,''  used  in 
respect  of  the  ship  and  her  tackle,  m  eant  absolutely  fit.  4.  That 
Ms  Honour  ought  not  to  have  left  it  to  the  jury  to  find  whether 
tbe  contract  had  been  made  with  Mai  Her,  or  to  have  told  the 
jury  that  Mailler  had  authority  to  make  such  a  contract.  5. 
That  his  Honour  ought  to  have  told  the  jury  that  the  contract  was 
in  the  terms  of  the  receipt  given  to  the  plaintiff.  6.  That 
Msaming  that  his  Honour  was  right  in  leaving  to  the  jury  the 
question  whether  the  contract  was  a  verbal  one  or  not,  and  was 

A    2 
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^^^- complete  before  the  horse  was  shipped^  his  Honour  ought  not  to 


McWhinnib  have  told  the  jury  that  they  could  take  into  consideration  an 
Union       alleged  offor  of  settlement  as  assisting  them  in  so  deciding. 


Steamship 
Co. 


Salomons,    Q.C.,    and    G.    B.    Stephen,  for    the   defendants, 
in  support  of  the  rule.     Though  no  contract  was  made  out  for 
the  horse  that  was  killed,  it  must  be  taken  that  the  terms  of  the 
contract,  as  expressed  by  the  receipt,  applied  to  all  three  horses, 
and  that  the  liability  of  the  defendants  was  limited  by  the  terms 
and  conditions  of  that  contract.     The  only  evidence  of  any  con- 
tract is  the  written  receipt.     No  doubt  seaworthiness  is  a  con- 
dition precedent  that  must  be  absolutely  performed.     But  as  to 
the  sufficiency  of  the  tackle  used,  there  is   no  authority  for  a 
similar  proposition.     The  hook  was  proved  to  be  in  perfect  con- 
dition.    The  only  evidence  of  its  unfitness  was  that  it  broke  ;  and 
that  was  proved  to  be  due  to  the  fact  that  the  iron  of  the  hook 
was  '^  fatigued."     A  vessel  is  either  seaworthy  or  unseaworthy. 
But  the  tackle  need  only  be  reasonably  fit.     The  learned  Judge 
was  wrong  in  telling  the  jury  that  the  tackle  must  be  absolutely 
fit.     As  to  the  third  ground,  ^^  reasonably  fit*'  means  fit  but  for 
some   unforeseen   defect.     The   defendants  were  not  insurers  ; 
and    did    not    warrant    the    absolute    fitness    of    the    tackle. 
In  Steele  v.  State  Line  Steamship  Go,  (1)  the  Lord  Chancellor 
(Lord   Oaims)    says  at    p.    76  : —  ^'  I    think    there   cannot  be 
any    reasonable    doubt    entertained    that    this    is    a    contract 
which    not    merely    engages    the    shipowner    to    deliver    the 
goods   in   the   condition  mentioned,  but   that   it  also  contains 
in  it  a  representation  and  an  engagement — ^a  contract — ^by  the 
shipowner    that    the    ship   on   which  the   wheat    is   placed  is 
at   the    time    of    its    departure    '  reasonably   fit  *    for   accom- 
plishing  the    service   which   the   shipowner    engages    to    per- 
form.*'    And  again  at  p.  77  : — ''In  a  contract  of  this  kind  there 
is  an  implied  engagement  that  the  ship  shall  be  reasonably  fit  for 
performing  the  service  which  she  undertakes.*' 

[SiE  G.    Innbs,  J.  •    What    is   the    meaning   of    the    term 

"  reasonably  fit  ?"     Surely  a  thing  is  either  fit  or  not  fit,  i.e., 

sufficient.] 

(1)  SApp.Cas.  72. 
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The  cases  shew  that  the  term  "  reasonably  fit "  is  used  by  most       ^^^' 
learned  Judges.    The  defendants  are  not  liable  for  occnlt  defects  McWhinnm 
unless  it  can  be  shewn  that  they  had  some  reasonable  opportunity       Union 
of  knowing  of  the  defect. 


Stbamship 
Co. 


[OwBH,  J.  la  not  Mills'  offer  to  settle  for  150Z.  some 
evidence  of  the  defendants'  liability.] 

We  contend  that  his  Honour  was  in  error  in  allowing  the  jury 
to  take  that  into  their  consideration.  The  contract  expressly 
aaid  that  the  horses  were  to  be  shipped^  as  well  as  carried^  at 
owners'  risk.  There  is  no  evidence  of  negligence^  and  therefore 
die  verdict  was  against  evidence. 

0.  B.  Simpson,  Q.C,  and  Sly  for  the  plaintiff^  shewed  cause. 
There  was  ample  evidence  of  negligence.  The  horse-box  was 
allowed  to  rest  on  the  edge  of  the  combings  of  the  hatchway  ;  then 
ii  was  suddenly  pushed  ofE^  though  the  mate  was  warned  of  the 
weight  of  the  horse.  The  strain  upon  the  tackle^  when  the  box 
was  thus  pushed  off  may  have  caused  the  hook  to  break  ;  but  it 
ought  not  to  have  been  pushed  off  suddenly.  Besides^  we  are 
not  bound  to  shew  actual  negligence.  The  defendants^  as 
carriers,  are  liable  as  insurers.  The  same  principle  applies  to 
the  tackle  of  a  ship  as  to  its  seaworthiness.  The  tackle  must  be 
absolutely  fit,  just  as  the  ship  must  be  absolutely  seaworthy. 
But  the  most  important  question  is,  are  we  under  this  contract 
at  all  ?  or  was  it  the  verbal  contract  only  which  applied  to  the 
horse  that  was  killed  ?     [He  was  stopped  on  that  point.] 

SalomoM  in  reply. 

Sib  G.  Iknes,  J.  Having  paid  every  attention  to  the  able 
argument  of  the  learned  counsel  in  support  of  the  rule,  I  am^ 
nevertheless,  of  opinion  that  tke  grounds  cannot  be  supported. 
The  facts  are  very  simple.  No  question  has  been  raised  as  to 
excessive  damages,  therefore  if  the  defendants  are  responsible  the 
jury  have  not  given  a  larger  amount  of  compensation  than  the  evi- 
dence warranted .  The  plaintiff  was  about  to  send  this  horse,  which 
he  valued  at  8002.,  with  two  others  to  New  Zealand  by  the  steam- 
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1887.       ship  Wakatipu,  the  property  of  the  defendant  company.     In  the 


Innes  J. 


MoWhinnib  fi^s^  instance  the  plaintiff  himself  went  down  to  the  office  in 
Union      Sydney  and  informed  a  shipping  clerk  that  he  wished  to  ship 

Steamship  some  horses  to  New  Zealand^  and  enquired  what  the  freight 
would  be.  The  clerk  replied^  lOZ.  each;  thereupon  undertaking 
to  carry  the  horses  when  sent  down  at  that  rate.  The  horses 
were  sent  down,  and  up  to  that  time  not  one  word  was  said  to 
lead  the  plaintiff  to  suppose  that  the  company  were  to  be 
exempted  from  the  ordinary  liabilities  of  carriers  carrying  goods 
for  reward.  Now,  Mr.  Jackson,  the  company's  manager, 
came  on  the  scene.  He  asked  the  value  of  the  horses;  and 
being  told  that  they  were  very  valuable,  said  that  he  could  not 
run  the  risk  of  carrying  such  valuable  horses  for  101.  a  head. 
He  asked  152.  Subsequently,  after  some  conversation,  12Z.  lOs. 
was  agreed  upon.  Up  to  that  time  nothing  was  said  about  any 
limitation  of  the  defendants'  liability  ;  and  the  document  which 
has  been  put  in  evidence  was  not  offered  to  the  plaintiff.  After 
some  other  horses  had  been  put  on  board,  and  safely  stowed  in 
the  places  where  they  were  to  be  during  the  transit,  an  accident 
happened,  and  one  of  the  plaintifPs  horses — the  subject  matter 
of  this  action — ^was  killed.  On  the  question  of  negligence,  there 
is  a  considerable  conflict  of  evidence,  as  one  would  expect  to  find 
in  such  a  case.  Perhaps,  numerically  speaking,  there  was  a 
larger  body  of  evidence  for  the  defendants  to  shew  that  there 
was  no  negligence.  But  it  would  be  idle  for  us  to  say  that  there 
was  not  a  large  body  of  evidence  to  shew  that  there  was  negli- 
gence sufficient  to  justify  the  question  put  by  the  learned 
Judge  at  the  trial,  namely,  ^^Did  the  defendants  use  proper 
care  and  skill  in  shipping  the  plaintiff's  horse  ?"  and  the 
answer  in  the  negative  returned  to  that  question  by  the 
jury.  In  an  action  of  this  kind  it  is  incumbent  on  the 
plaintiff  to  establish  the  particular  kind  of  negligence  which  he 
alleges.  That  being  so,  it  appears  that  when  the  horse  was 
being  put  on  board  one  end  of  the  box  in  which  he  had  been 
placed  was  allowed  to  rest  on  the  combings  of  the  hatchway ;  that 
the  box  was  ^'  shoved  off  ";  that  this  "  shoving  off  "  caused  a  jerk 
which  proved  too  severe  a  strain  on  the  tackle.  It  seems  to  me 
that  this  is  the  Qoluk%on  of  the  accident.     It  may  well  be  that  the 
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tacUe  would  have  been  strong  enough  but  for  the  sudden  strain        l^^* 
caused  by  that  jerk.     We  are,  therefore,  of  opinion  that  there  McWhinnib 
was  evidence  of  negligence  on  the  part  of  the  defendants  to      union 
justify  the  verdict. 

We  now  come  to  the  printed  contract.  Freight  was  tendered 
for  the  carriage  of  three  horses,  including  the  horse  killed. 
The  defendants  gave  a  receipt,  which  was  a  receipt  for  the 
freight  in  respect  of  the  two  remaining  horses  only,  stating 
that  the  horses  would  be  carried  at  the  sender's  risk,  and 
that  the  company  would  not  be  responsible  "  for  accident  while 
shipping  or  discharging,  nor  for  mortality  or  injury  from  any 
cause  whatsoever."  It  is  argued  that,  because  the  plaintiff  was 
bound  by  these  conditions  in  respect  of  those  two  horses,  he  is 
estopped  from  raising  the  question  of  the  defendants'  liability  as 
to  the  third,  which  had  already  been  killed.  I  cannot  see  that  at 
all.  It  seems  to  me  that  it  would  be  an  altogether  improper 
thing  to  hold  him  bound  by  the  terms  of  this  contract,  which 
was  not  entered  into  until  after  the  horse  was  killed.  Because 
he  entered  into  it  afterwards,  as  to  the  other  two  horses,  he  can- 
not be  said  to  be  bound  by  it  as  to  the  third,  which  had  already 
been  killed.  We  are  of  opinion  that  his  Honour  did  not,  in  any 
way,  misdirect  or  mislead  the  jury.  Tackle  or  anything  else  must 
be  either  fit  or  not  fit.  I  think  his  Honour  used  the  apt  words  in 
his  first  question  to  the  jury :  ^^  Was  the  tackle  sufficient  and 
proper  ?*'  I  can  see  no  difference  between  reasonably  fit  and 
absolutely  fit.  A  thing  must  be  absolutely  fit  or  not.  To  ask 
the  jury  if  the  tackle  was  sufficient  and  proper  was  equivalent  to 
asking  them  if  it  was  reasonably  and  absolutely  fit.  *  In  the  case 
that  has  been  cited  Lord  Oaims  says  nothing  to  the  contrary^ 
He  draws  no  distinction  between  the  terms  ^'  reasonably  fit "  and 
"absolutely  fit."  Therefore,  his  Honour's  direction  was  in  our 
opinion  perfectly  correct. 

As  to  the  third,  fourth  and  fifth  grounds,  I  think  that  his 
Honour  was  right  in  putting  the  questions  (the  second,  third, 
fourth  and  fifth)  to  the  jury,  and  that  the  jury  were  justified  in 
returning  the  answers  they  did  to  his  Honour's  questions. 

As  to  the  sixth  ground,  I  do  not  think  that  is  tenable.  I 
think  the  jury  were  entitled  to  tak^  into  account  the  fact  that  the 
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^^^^'       defendants'  manager  in  New  Zealand  did  make  an  offer  to  settle 

McWhinnib  the  dispate.     What  more  pregnant  fact  coold  there  be  than  that 

Union      *o  shew  that  the  company  admitted  their  liability  ?     The  com- 

^^"co^^'*^  pany  said  on  the  written  document  that  they  were  not  liable  at  all, 

innes  J.     ^^^  ^^^  *^®y  offered  150Z.  by  way  of  compensation.     We  must 

look  at  these  things  by  the  light  of  ordinary  common  sense. 

For  these  reasons  I  am  of  opinion  that  the  rule  should  be 
discharged. 

Deffell,  J.     I  am  of  the  same  opinion. 

Owen,  J.  I  confess  I  was  impressed  by  Mr.  Salomon^  argu- 
ment ;  but  it  appears  to  me  that  it  would  be  a  very  dangerous 
principle  to  uphold.  The  plaintiff  had  never  shipped  horses  by 
the  defendant  company  before ;  and  he  was  quite  ignorant  of 
the  terms  on  which  the  company  shipped  live  stock.  When  he 
applied  to  them  for  their  terms,  there  was  no  explanation  offered 
that  the  company  protected  themselves  against  risk  of  this  kind. 
It  was  only  afterwards — after  the  horses  h  ad  been  sent  on  board, 
and  after  one  of  them  had  been  killed — that  the  document  now 
before  us  was  shewn  to  the  plaintiff.  It  has  been  proved  that 
at  the  time  he  objected  to  the  conditions ;  and  now  it  is  con- 
tended that  these  terms  and  conditions,  on  which  two  horses 
were  carried,  applied  to  the  other  horse  which  had  been  killed. 
It  appears  to  me  that  it  would  be  exceedingly  dangerous  to  allow 
the  defendants  thus  to  limit  their  liability  upon  what  was  only  a 
verbal  contract. 

Upon  the  question  of  negligence,  his  Honour  has  fully  gone 
into  it,  and  I  entirely  concur  in  what  he  has  said. 

Rule  discharged  with  costs. 

Attorney  for  plaintiff :  G,  J.  Sly. 

Attorneys  for  defendants  :  Creagh  8f  Williams. 


[Note. — On  a  8ub|e<3uent  day  the  defendants  obtained  leave  bo  appeal  to  the 
Privy  Ooondi. 
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B&AUNBECK  «.  MEECANTILE  BUILDING,  LAND  &  INVESTMENT 
CO.,  LIMITED  (a). 

Comiraci — Sale  of  land — Memorandum  in  vyriting — Parol  evidence — Statute  of 
Iramde  (29  Car,  2,  e.  8),  ».  4 — Advances  hy  vendor  for  building — Waiver  of  con- 
ditia»— Companies  Act  (87  Vic.  No,  19),  s.  68. 

The  plftaTiljff  purchased  huid  from  the  defendants  under  an  agreement,  one 
of  the  terms  of  which  was: — "  The  company  to  advance  seventj-five  per  cent. 
for  the  purpose  of  huildmg  on  each  or  anj  lots,  such  advances  to  be  made  upon 
tlie  company's  architect's  certificates."  After  certain  advances  had  "been  made* 
the  defendants  refused  an  advance  in  respect  of  certain  buildings  then  in  course 
of  erection.  This  was  the  breach  sued  for.  The  defendants  pleaded  that  the 
plaintiff,  in  not  procuring  the  architect's  certificate,  had  prevented  the  defen- 
dants performing  the  condition  as  to  advances.  At  the  trial  the  plaintiff  was 
allowed  to  amend  his  declaration,  by  adding  an  allegation  that  the  defendants 
had  exonerated  and  discharged  him  from  obtaining  the  certificate.  The  plaintiff 
obtained  a  verdict.  The  agreement  was  signed  by  the  plaintiff  only ;  but  a 
receipt  for  interest  paid  by  the  plaintiff,  and  a  letter  refusing  the  advance  in 
question,  were  signed  by  the  defendants'  manager,  and  contained  the  words 
"as  per  contract."  The  letter  also  bore  an  impression  of  a  stamp  with  the  name 
of  the  defendant  company. 

Meld,  that  parol  evidence  was  admissible  to  connect  these  documents  with  the 
agreement,  and  that,  taken  together,  they  were  sufficient  to  satisfy  the  4th 
section  of  the  Statute  of  Frauds. 

Held,  also,  the  Court  being  of  opinion  that  the  facts  shewed  a  breach  only,  and 
not  a  rescission  of  the  contract,  that  the  plaintiff  was  not  excused  from  the  per- 
formance of  the  condition  precedent  as  to  obtaining  the  architect's  certificate. 

Held,  also  iOwen,  J.,  dubitante),  that  there  could  be  no  waiver  or  exoneration 
by  the  defendant  company  except  in  writing,  as  required  by  s.  68  of  the  Com- 
tAet. 


1887. 


Dec.  6. 

Stephen  J. 
DeffellJ. 

and 
Owen  J. 


Sole  absolute  for  new  trial. 

Tms  was  an  action  for  damages  for  breach  of  contract.  The 
plaintiS^  a  builder^  had  purchased  certain  allotments  of  land 
from  the  defendant  company^  on  terms  (among  others)  that 
the  company  would  advance  money  to  enable  him  to  build  houses 
on  the  land ;  the  alleged  breach  being  that  the  defendants 
refused  to  make  the  advance  of  75  per  cent,  for  building  certain 
liOTues  on  three  of  these  allotments. 

^e  declaration  stated  that  by  a  certain  agreement  for  the 
esle  of  certain  lots  of  land  to  the  plaintiff  by  the  defendants  at 
A  certain  price,  and  upon  the  terms  and  conditions  therein  set 

(a)  Decided  last  term. 
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^^^'  forth,  ^^  and,  among  others,  that  the  defendants  should  advance 
Bbaunbbck  to  the  plaintifE  75Z.  per  centum  for  the  purpose  of  building  on 
BfBBCANTiLs  ®^^^  ^^  ^^7  ^^  svLck  lots,  aud,  before  and  at  the  time,  for 
BuiLDiNo  payment  of  certain  sums  by  the  plaintiff,  the  defendants,  for 
certain  valid  considerations,  excused  the  plaintifE  from  paying 
or  tendering  the  same,  and,  except  as  aforesaid,  all  conditions 
were  fulfilled,  &c.,  yet  the  defendants  did  not  advance  to  the 
plaintiff  75Z.  per  cent.,  or  any  amount,  for  the  purpose  of  building 
on  each  or  any  of  the  said  lots,  but  wholly  and  absolutely  refused 
so  to  do,  whereby  the  plaintiff,  who  had  built  six  cottages  on  the 
said  lots,  was  placed  in  embarrassed  circumstances,  and  his 
credit  was  ruined,  and  he  was  compelled  to  raise  moneys  by 
mortgaging  other  properties,  and  was  unable  to  pay  his  work- 
men and' labourers,  and  was  sued  by  several  of  his  workmen  and 
other  creditors,  and  incurred  expenses  therefrom,  and  has  had 
to  compromise  various  claims  to  his  loss,  and  has  been  unable  to 
successfully  carry  on  his  business  as  a  builder,  and  has  lost 
large  moneys  and  profits  that  he  would  otherwise  have  made  if 
the  defendants  had  performed  their  contract."  The  plaintiff 
claimed  2000Z. 

Pleas  :  1 .  Non  asaumpait  2.  That  the  agreement  was  an 
agreement  for  the  sale  of  lands,  and  was  not  reduced  into 
writing,  nor  was  there  at  any  time  any  memorandum  or  note 
thereof  signed  by  the  defendants  nor  by  any  other  person  there- 
unto by  them  lawfully  authorised.  8.  That  advances  were  only 
made  upon  the  architect's  certificate,  and  that  no  certificates  were 
furnished,  whereby  the  defendants  were  prevented  from  per- 
forming the  said  agreement  on  their  part.  4.  That  the  plaintiff 
was  to  pay  the  purchase  money  in  instalments,  and  did  not. 

Joinder  of  issue. 

The  plaintiff  was  allowed  during  the  trial  to  amend  the 
declaration  by  inserting  the  words  ''  that  the  defendants  exone- 
rated and  discharged  the  plaintiff  from  obtaining  the  certificates 
of  the  architect  under  the  contract." 

At  the  trial  before  Sir  G.  Innes,  J.,  and  a  jury  of  four,  on  the 
24th  November,  1886,  the  following  facts  were  proved : — 

The  plaintiff,  a  builder,  being  desirous  of  purchasing  certain 
land  of  the  defendants'  at  Rockdale,  with  a  view  to  building  on 
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it,  wrote  a  letter  to  the  defendant  company  in  September,  1885,  ^^^' 
enclosed  a  draft  form  of  conditions  and  terms  of  sale.  In  Bbaunbbck 
answer  to  this  he  received  a  letter,  dated  19th  September,  1885,  mbeoantilb 
from  the  defendants'  manager,  saying  that  the  directors  had  Bu"'i>i^o 
accepted  the  offer  and  terms,  and  asking  him  to  call  and  com- 
plete the  agreement.  He  accordingly  went  to  the  defendants' 
office,  and  signed  the  draft  conditions,  which  were  not  signed  by 
anyone  on  behalf  of  the  vendors,  nor  did  the  vendors'  name 
appear  in  the  docmnent.  The  plaintiff's  signature  was  witnessed 
by  one  T.  Bossman,  a  clerk  in  the  defendants'  employ.  In 
aooordance  with  the  terms  of  this  document,  he  paid  a  deposit  of 
20S^,  being  52.  per  lot,  in  respect  of  41  allotments  of  land.  He 
received  advances  in  respect  of  cottages  which  he  afterwards 
bailt  upon  26  of  the  allotments.  He  then  put  up  similar  buildings 
on  three  other  lots — ^9,  10,  and  16,  and  having  expended  1200Z., 
Reapplied  to  the  company  for  a  further  advance  of  lllOZ.,  being 
tlie  amount  of  75  per  cent,  mentioned  in  the  concluding  clause 
of  the  contract,  which  was  as  follows  : — ^'  The  company  to 
advance  seventy-five  per  cent,  for  the  purpose  of  building  on 
each  or  any  lots,  such  advances  to  be  made  upon  the  company's 
architect's  certificates."  The  refusal  of  the  company  to  make 
this  advance  was  the  breach  sued  for.  The  plaintiff  proved  that 
all  the  land  and  50  completed  houses  were  mortgaged  to  the 
defendants,  whose  security  was  worth  over  9000Z. ;  that  after 
the  directors  had  considered  the  matter,  the  loan  was  absolutely 
refused,  without  any  reference  to  the  architect's  certificates. 
The  plaintiff  proved  a  loss  of  582.  out  of  pocket,  and  claimed 
other  damages. 

For  the  defendants  it  was  proved  that  the  architect's  certifi- 
cate was  never  asked  for  or  produced  in  respect  of  lots  9,  10, 
•nd  16 ;  and  that  the  defendants'  accountant  had  no  authority 
to  waive  the  necessity  of  its  production.  With  regard  to  the 
second  plea  of  the  Statute  ofFra/uda,  the  material  evidence  was  : 
Pint,  the  agreement  signed  by  the  plaintiff ;  secondly,  a 
receipt  in  the  following  terms  : — 

27th  March,  1886. 

Beceired  from  J.  Braimbeck  one  hundred  pounds,  on  account  of  interest  at 
ftr  eolUraci,  rece^yt  for  which  will  be  entered  in  passbook  in  due  course. 

E.  J.  0.  BRYANT,  Manager,  Per  T.R. 
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^^^*  And,  thirdly,  a  letter  bearing  an  impression  of  a  stamp,  giving 

Bbaunbieck  the  name  and  address  of  the  company  as  follows  : — 

V. 

iVUiRCANTiLB  The  Mercantile  Building,  Land, 
Q     '  and    Investment    Company, 

Limited, 

Offices :  March  13th«  1886. 

243  Pitt-street. 
Edwin  J.  C.  Bryant, 
Manager. 
Mr.  Jacob  Braunbeck, 

Rockdale, 
Dear  Sir, — In  response  to  your  application  of  10th  inst.,  the  directors  are 
willing  to  defer  the  repayment  on  those  lots  at  Rockdale  on  which  yon  have  not 
yet  erected  any  building  for  further  six  mouths,  from  26th  March,  1886. 

You  will,  as  arranged,  pay  all  interei^t  to  26th  March,  1886,  and  commence 
repayments  as  per  contract  on  those  lots  on  which  buildings  are  erected. 

Yours  truly. 
Pro  EDWIN  J.  C.  BRYANT, 
T.W.V. 

There  was  also  evidence  to  go  to  the  jury  of  the  authority  of 
"  T.R.^'  and  ''  T.W.V.'^  to  sign  Bryant's  name. 

The  case  went  to  the  jury  mainly  on  the  two  questions  :  First, 
was  the  contract  made  ?  and,  secondly,  was  there  any  waiver  on 
the  defendants'  part  of  the  condition  as  to  the  architect's  cer- 
tificate ? 

The  jury  found  for  the  plaintiff,  with  95Z.  damages. 

A  rule  nisi  for  a  new  trial  was  granted  on  the  following 
grounds : — 1.  That  the  verdict  was  against  evidence  and  against 
the  weight  of  evidence.  2.  That  his  Honour  was  in  error  in 
holding  that  there  was  any  evidence  to  go  to  the  jury  that  the 
defendants  had  waived  the  condition  as  to  the  architect's  certifi- 
cates. 3.  That  there  was  no  evidence  to  go  to  the  jury  to  satisfy 
the  provisions  of  the  fourth  section  of  the  Statute  of  Frauds. 

Field  (Q,  B.  Simpson,  Q-C,  with  him),  for  the  defendants,  iu 
support  of  the  rule.  First,  there  was  no  evidence  of  waiver  to 
go  to  the  jury:  Campbell  v.  Bank  of  New  South  Wales  (1). 
Secondly,  parol  evidence  cannot  be  brought  in  to  connect  two 
documents  so  as  to  bring  the  contract  within  s.  4  of  the  Statute 
of  Frauds  :  Boy  dell  v.  Drummoyid  (2). 

(1)  2  N.S.W.  L.R.  397.  (2)  11  East.  142. 


Co. 
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[Owen,  J.     Cannot  parol  evidence  be  given  to  connect  the       18^^' 
letter  with  the  particular  contract  ?]  Bbaunbeck 

V. 

.  Meboantilb 

It  is  purely  a  matter  of  law  for  the  Court  to  say  whether  the    Building 

two  documents  are  on  the  face  of  them  connected.     It  is  not  a 

question  for  the  jury :  Smithes  Leading  Oases  (8th  Ed.)  336,  sub. 

Birkmyr  v.  Darnell. 

Sly,  for  the  plaintiff,  shews  cause.  The  last  point  is  absolutely 
concluded  by  the  case  of  Long  v.  Millar  (3),  in  which  Boy  dell  v. 
Drummond  (4)  was  cited.  In  Long  v.  Millar  (5),  Bramwell, 
Li^J.y  points  out  (at  p.  454)  that  there  may  be  an  identification  of 
the  documents  by  parol  evidence,  without  infringing  the  Statute 
of  Frauds,  s.  4,  which  requires  a  note  or  memorandum  in  writing. 
And  Baggallay,  L.J.  (at  p.  453),  says  ; — ^''Out  of  these  materials 
can  a  valid  memorandum  in  writing  be  framed  ?  I  think  it  can. 
The  true  principle  is  that  there  must  exist  a  writing  to  which  the 
document  signed  by  the  party  to  be  charged  can  refer,  but  that 
this  writing  may  be  identified  by  verbal  evidence.'^ 

[Owen,  J.  That  is,  you  may  refer  to  the  contract  by  parol 
evidence,  provided  that  when  the  contract  is  produced,  it  appears 
to  be  in  writing  in  all  its  terms.] 

[He  also  cited  Saunderson  v.  Jackson  (6)  j  Dobell  v.  Hutchinson 
(7).  How  can  the  company  dispute  the  authority  of  ^^T.R.'* 
and  ''T.W.V."  to  write  the  letters,  when  Rossman  (T.R.),  their 
own  witness,  said  :  ''  I  never  signed  Bryant's  name  without 
aathority  to  do  so.'*  [He  was  stopped  on  that  point.]  As  to 
waiver,  the  defendants,  in  saying  that  they  would  not  advance  the 
money  at  all,  waived  the  necessity  for  our  obtaining  the  architect's 
certificate. 

[Snf  HSN,  J.  If  you  had  declared  that  they  agreed  to  advance 
the  money  and  had  afterwards  refused,  and  they  had  pleaded 
that  you  had  not  obtained  the  certificate,  the  plea  might  have 

(3)  4  CP.D.  450.  (6;  2  B.  &  p.  288  :  3  Kap.  180. 

(4)  11  East.  142.  (7)  8  A.  &  £.  365. 

(5)  4  CP.D.  450. 
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1887.       been  demurrable.     Or  you  might  have  replied  that  the  defendants 
Bbaxtnbsck  had  repudiated  the  contract  itself.] 

V. 

Mebcantilb 
Building        If  there  was  nothing  to  absolve  us  from,  then  a  fortiori  if  the 

^'        jury  have  decided  in  our  favour.    They  had  to  get  the  certificate. 

They  absolved  us  from  having  it,  by  not  getting  it  themselves. 

[He  also  cited  Frost  v.  Knight  (8) ;  Hochster  v.  De  la  Tour  (9) ; 

Story  on  Contracts  (Ed.  1874)  par.  1375.] 

Field,  in  reply.  S.  68  (2)  of  the  Companies  Act  (37  Vic.  No. 
19),  expressly  says  that  a  variance  or  discharge  must  be  in 
writing  (10).  There  may  be  renunciation  of  a  contract  by  fraud, 
but  not  exoneration  from  a  condition,  because  that  would  be  a 
variance. 

Sly  was  allowed  to  cite  on  this  point.  The  Leather  Cloth  Co.  v. 
Hieronimv^  (11). 

Field  thereupon  referred  to  Stowell  v.  Robinson  (12)  ;  Marshall 
V.  Lynn  (13) ;  Ooss  v.  Lord  Nugent  (14). 

Dee.  7.  On  December  7th, 

Stephen,  J.  In  September,  1885,  the  plaintiff  purchased  from 
the  defendants,  certain  allotments  of  land  on  terms  which  I  need 
not  detail,  except  that  I  must  refer  to  a  clause  in  these  words  : 
"The  company  to  advance  75  per  cent,  for  the  purpose  of 
building  on  each  or  any  lots,  such  advances  to  be  made  upon  the 
company's  architect's  certificates." 

That  clause  is  certainly  drawn  in  a  very  careless  manner.     The 

plaintiff  expected  an  advance  of  money  in  order  to  build  cottages 

on  this  land,  and  the  company  had  apparently  bound  themselves 

*  to  advance  75  per  cent,  of  the  money  to  be  so  expended.     It 

(8)  L.B.  7  Ex.  111.  under  the  express,  or  implied,  authority 

(9)  3  E.  &  B.  678 ;  22  L.J.  Q.B.  455.    of  the  companj,  and  such  contract  may, 

(10)  37  Yie.  No.  19,  s.  68,  snbe.  2  : —  in  the  same  manner,  be  varied  or  dis- 
"  Any  contract  wliich,  if  made  between     charged." 

private  persons,    would    be,    by   law,  (11)  L.B.  10  Q.B.  140. 

required  to  be  in  writing  and  signed  by  (12)  3  Bing.  N.C.  928. 

the  party  to  be  charged  therewith,  may  (13)  6  M.  &  W.  109. 

be  made  on  behalf  of  the  company  in  (14)  5  B.  &  Ad.  58. 
writing,  signed  by  any  person  acting 
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seems  tliat  at  the  latter  part  of  1886,  the  plaintiff  expected  lllOZ.,       ^^^' 

kBYing  spent  about  1200Z.     He  applied  to  the  company  for  an  Bbauwbkck 

adyanee  of  400Z.,  but  the  company  put  him  off  from  time  to  Mbeoantilb 

time,  and  eventually  refused  to  make  any ;  that  is  to  say,  on  the       ^co.^^^ 

three  allotments  in  question  in  this  action.     On  their  refusal  to    gi^pj^g^  j 

make   an    advance,    the    plaintiff    brought    his    action.     The 

declaration  is  certainly  not  drawn  in  the  clearest  possible  terms, 

bnt  seems,  in  anticipation  of  a  defence  to  that  effect,  to  state 

ihht  the    defendants    excused    the    plaintiff  from    paying    or 

tendering  certain  sums  of  money  which  he  was  bound  to  pay. 

I  merely  mention   that  in   passing,    because   the   question   of 

obtaining  certificates  from  the  architect  never  seems  to  have 

occurred  to  anybody  till  the  close  of  the  plaintiff^s  case.     The 

declaration  simply  alleges  the  breach  of  the  contract  to  advance 

the  money;  the  breach  complained  of  is  that  the   defendants 

refused  to  advance  the  75  per  cent.     I  need  not  refer  to  the 

pleadings  more  than  to  say  that  the  plaintiff  was  allowed,  by 

consent,   to    add  to  his   pleadings   these   words  :    "  That  the 

defendant  exonerated  and  discharged  the  plaintiff  from  obtaining 

the  certificates  of  the  architect  under  the  contract.^'     The  case 

was  continued  as  if  this  had  been  traversed,  and  issue  had  been 

joined  upon  it.    Therefore,  the  substantial  question  that  went  to 

the  jury  was  whether  the  defendant  exonerated  the  plaintiff 

from  obtaining  the  architect's  certificates.     We  have  perused 

the  evidence  carefully,  and  we  can  find  no  evidence  of  any  such 

exoneration  by  the  defendants.     The  question  of  the  architect's 

certificate  does  not  seem  to  have  been  present  to  the  mind  of 

either  party.     The  plaintiff  did  not  apply  specifically  for  the  75 

per  cent.,  bnt  he  applied  generally  for  a  loan.     That  application 

fte  company^  in  a  letter  dated  1 2th  June,  absolutely  declined. 

Well,  the    company  may  have  broken  their  contract,  but  the 

question  now  is  whether  their  refusal  to  pay  was  not  justified  by 

the  fact  that  no  certificates  were  given  in  accordance  with  the 

terms  of  the  contract  that  I  have  read.     I  find  by  the  evidence 

of  the  plaintiff  himself  that  he  asked  several  times  to  see  the 

valuations  by  the  architect — ^as  the  Judge  in  his  notes  took  it 

down  :  "  I  had  nothing  to  do  with  the  architect  or  his  certificate, 

except  that  I   took  the  money  according  to  his  certificate.     I 
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1887.  asked  several  times  to  see  the  valuations^  but  they  could  not 
BsAxiNBECK  shew  them  to  me."  Then  there  was  an  interview  between  the 
Mebcantilb  defendants'  manager  and  the  plaintiff,  when  the  former  said : 
Building  « rpj^g  company  will  not  advance  any  moneys  at  present.  They 
want  you  to  stop  building  for  the  present.  I  do  not  know  what 
the  Company  intend  to  do:  you  had  better  write  me  a  letter, 
saying  that  you  bought  the  land  on  those  terms,  and  that  the 
land  is  of  no  use  without  these  advances.'^  That  amounted  to 
no  more  than  this,  that  he  supposed  that  on  such  representation 
being  made  to  the  company,  the  money  would  be  advanced. 
But  no  question  as  to  the  certificate  seems  to  have  been  raised 
in  any  way,  either  verbally  or  in  any  letter.  So  far  from  any 
valuation  not  being  necessary,  I  find  that  the  manager  said  to 
the  plaintiff,  ^'  Whittle  can  go  out  and  make  a  valuation,  you 
write  and  say  what  money  you  want."  I  can  find  nothing  at  all 
about  any  certificate  until  at  the  end  of  the  plaintiff's  case.  It 
is  then  that  Mr.  Pilcher  was  allowed  to  amend  the  declaration.  It 
may  be  that  this  defence  by  the  company  about  the  certificate 
not  having  been  given  was  an  afterthought.  Afterthought  or 
not,  had  the  company  any  right  to  refuse  the  advance  ?  The 
plaintiff  by  his  own  declaration,  which  he  asked  leave  to  amend 
for  the  purpose,  alleges  that  he  was  exonerated  from  producing 
the  architect's  certificate ;  and  of  such  exoneration  we  are  all 
agreed  that  there  is  no  evidence. 

I  now  come  to  the  argument  that  the  exoneration  was  estab- 
lished by  proof  of  the  company  not  only  refusing  to  pay  the 
money,  but  altogether  (as  is  alleged)  ignoring  the  contract  and 
refusing  to  be  bound  by  it.  It  is  a  mistake  to  suppose  that 
repudiation  has  the  effect  impute  d  to  it .  A  person  who  repudiates 
a  contract  ignores  it  altogether.  He  neither  excuses  the  other 
party  from  performing  his  part,  nor  insists  upon  it.  The 
allegation  that  a  defendant  excuses  the  plaintiff  rather  seems 
to  imply  the  defendant's  willingness  to  perform  his  part  of  the 
contract.  I  will  refer  to  the  authority  relied  upon  by  Dr.  Sly, 
HochaterY.  De  la  T<mr  (15),  and  shew  that  it  is  not  applicable. 
That  was  the  case  of  a  courier  agreeing  to  travel  with  his 
employer  on  the  continent  of  Europe.     Before   the  time  arrived 

(15)  3  E.  &  B.  678 ;  22  L.J.Q.B.  455. 
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for  commencing  fclie  journey,  the  employer  feold  the  plaintiff  that        1887« 
lie  did  not  mean  to  employ  him/  or  in  any  way  fulfil  his  engage-  Bbaunbbck 
ment.    The  question  was  whether  the '  plaintifE   need   wait  to  mbroantilb 
bring  his  action  till  that  day  arrived.     The  Court  held  that  he    Building 
could  bring  it  at    once.    Lord   Oampbell,   O.J.,   applied    the 
principle  of  a  defendant  putting  it  out  of  his  pow6r  to  perform  • 
ids  contract,  and  put  the  illustration  that  the  defendant  might 
bave  gone  to  Australia^;  and  of  a  defendant  promising  to  marry^ 
and  marrying  another.    Excusing  the  performance  of  conditions 
precedent  is  quite  a  different  thing.     The  defendants  here  cannot 
pnt  it  altogether  out  of  their  power  to  fulfil  their  obligation. 
This  is  a  contract  which  cannot   be   rescinded,  because  it  is 
impossible  to  put  the  parties  in  statu  quo,  as  in  Hochster  v.  De  la 
Tour  (16).     It  has  been  partly  performed,  and  moreover  includes 
o&er  allotments  of  land. 

As  to  the  argument  on  the  third  ground,  as  to  the  Statute  of 
Frauds,  I  think  it  right  to  say  in  view  of  the  case  going  down 
for  trial  again^  that  we  think  Dr.  Sly^s  contention  is  the  right 
one.  We  have  arrived  at  this  conclusion,  not  because  of  the 
receipt,  which  is  as  follows  : — ''  Received  from  Jacob  Braunbeck, 
on  account  of  interest  as  per  contract  '^  (it  does  not  state  the 
name  of  the  vendor  or  what  the  nature  of  the  contract  is,  in 
respect  of  which  it  was  given.  No  doubt  there  is  the  name  of 
E.  J.  C.  Bryant}  manager,  per  T.R.,  but  it  is  not  stated  of  what 
be  is  the  manager.  That  receipt  alone  would  be  worth  nothing) ; 
bat  when  we  come  to  the  letter  from  Bryant,  the  defendants' 
manager,  signed  E.  J.  0,  Bryant,  per  T.  W.  V.,  we  think  there  is 
enongh  to  shew  who  was  the  seller,  and  to  identify  the  contract. 
There  is  a  seal,  or  impression  of  the  seal,  of  the  company  at 
the  top  of  this  letter  containing  the  name  of  the  company ;  and 
thns  the  name  of  the  seller  is  disclosed.  It  would  be  against 
reason  to  say  that,  taking  the  two  together,  there  is  not  a 
contract  in  writing  to  satisfy  the  statute. 

There  is  another  matter  as  to  which  I  only  speak  for  myself,  be- 
canse  my  impression  is  very  strong  that  there  can  be  no  exoner- 
ation except  in  writing.  The  cases  cited  by  Mr.  Field  seem  to  bear 
that  out,  and  those  by  Dr.  Sly  do  not  support  the  contrary  view. 

(16)  3  E.  A  B.  678 ;  22  L.J.  Q.B.  156. 
S.8.W  Jl.,  VoL  IX^  Law.  B 
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1887.  Therefore,  we  think  the  order  ought  to  be  that  there  most  be 

BRAtmBEOK  a  new  trial ;  the  plaintiff  to  pay  the  costs  of  this  motion ;  the 
Mercantiij!  costs  of  the  first  trial  to  abide  the  event. 

BUILDINQ 


Co. 
Stephen  J. 


Dbfpbll,  J.    I  concur ;   and  I  think  the  waiver  or  exoneration 
,  ought  to  be  in  writing, 

OwBN,  J.  I  have  considerable  doubt  whether  the  waiver 
need  be  in  writing  at  all.  This  is  a  contract  extending  over 
very  large  ground.  The  advances  were  to  be  made  over  twenty 
allotments;  the  houses,  in  respect  of  which  the  advance  was 
demanded^  were  built  on  three  of  these  allotments.  Now,  as 
Mr.  Justice  Stephen  has  pointed  out,  the  question  is  whether  the 
condition  precedent  of  obtaining  the  architect's  certificate  may 
not  be  waived  without  that  waiver  being  necessarily  in  writing. 
In  the  case  of  all  the  buildings  that  have  been  put  up,  the  money 
has  been  paid  on  the  architect's  certificate  having  been  given.  But 
in  respect  to  the  buildings  on  these  three  allotments,  the  company 
are  said  to  have  refused  to  make  similar  advances.  I  cannot  see 
that  the  waiver  of  that  portion  of  the  contract  need  be  in 
writing.  If  it  were  an  alteration  such  as  would  alter  the  contract 
itself,  it  might  be  otherwise.  1  do  not,  however,  decide  the  pointy 
but  I  feel  very  grave  doubt  about  it. 

As  to  granting  the  rule  on  the  second  ground,  I  quite  agree 
with  the  judgment  of  his  Honour,  and  I  do  not  think  it  neces- 
sary to  add  anything  to  what  has  been  said. 

Rule  absolute  with  costs.     Costs  of 
first  trial  to  abide  the  event. 

Attorney  for  plaintiff  :  W.  T.  A.  Shorter. 
Attorney  for  defendant :  O.  J.  Sly. 
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MACMILLAN  and  WIFE  v.  FIlOiAY  and  Othbbs  (a).  1887. 


Power  of  aiiomey — Notice  of  revocation — Powers  of  Attorney  Act  (17  Vic.  No,  22)       Dec.  12. 
^Solemn  dedartUion  falsely  made  hy  attorney  after  notice — Biyhts  of  bond  fide 
fwrehaeer  imMoKi  notice.  Faucett  J. 

Inne»  J. 
In  1882,  M.,  a  spinster,  executed  a  power  of  attorney  autborising  W.  to  sell  aod 

oertam  land.  W.'s  authority  was  afterwards  revoked  by  parol  in  August,  1884,  •^«^«^'  ^' 
iad  by  operation  of  law  on  M.'s  marriage  on  let  October,  1884.  W.  nevertheless 
on  81st  October,  1884,  sold  the  land  in  question  to  T.,  the  defendants' 
piedeoesBor  in  title,  signing  the  conveyance  as  M.'s  attorney  and  making  (under 
thePowav  of  Attorney  Act,  17  Vic.  No.  22)  a  solemn  declaration,  which  was 
indoraed  upon  the  conveyance,  that  he  had  not  received  any  notice  of  revocation. 

Held,  that  M.  could  recover  the  land  in  ejectment,  as  the  Powert  of  Attorney 
Att  does  not  protect  a  purchaser  buying  from  an  attorney  without  notice  of  the 
leToeation,  where  the  attorney  has  had  notice,  and  fraudulently  sells  in  the 
i  of  his  principal. 


Held,  also,  that  the  solemn  declaration,  falsely  made  by  W.,  that  he  had  not 
reoeived  any  notice  of  the  revocation,  was  not  ''conclusive  proof  of  such  non- 
KTocation  "  within  the  same  Act,  so  as  to  protect  such  purchaser,  though  the 
btter  buys  bond  fide  and  for  valuable  consideration  (b). 

Nkw  tbial  motion. 

Ejectment  as  to  one  undivided  third  of  36  acres  of  land  at 
Kogarah. 

The  plaintiffs  were  James  L.  Macmillan  and  Lucy  Jane 
Macmillan,  his  wife.     They  proved  a  documentary  title  down  to 

(a)  Decided  last  term, 
(i)  17  Vic.  No.  22,  s.  1 :— "  When-  to  by  the  said  attorneys,  within  the 
ever  the  person,  who  may  have  executed,  scope  of  the  powers  and  authority  Con- 
or shall  hereafter  execute,  any  power  f erred  upon  them,'  after  such  death 
of  sttomey  (whether  such  person  were  or  revocation  as  aforesaid,  and  before 
or  be  at  the  Ume  within  the  colony  or  notice  thereof  shall  have  been  received, 
sot),  shall  ha^e  declared  or  shaU  de-  shall  be  as  effectual  in  all  respects  as 
eUre  therein  that  such  power  shall  if  such  death  or  revocation  had  not 
oootmue  in  force  until  notice  of  his  happened  or  beeu  made,  and  a  solemn 
death,  or  of  the  revocation  of  such  declaration  made  by  any  such  attorney 
power,  shall  hare  been  received*  by  that  he  has  not  received  any  notice  of 
the  attorneys  named  therein,  then,  and  the  revocation  of  such  power  of  attorney 
ia  every  such  case,  such  power  shall  by  death  or  otherwise,  shall,  if  made 
operate  accordingly,  and  every  act  here-  immediately  before  or  after  executing 
iftcr  done,   performed,  or  submitted  any  such  conveyance  or  other  instru* 

B  2 
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^^7-  13th  October,  1884,  when  the  land  in  question  was  conveyed  by 
Maomllak  one  Venters  and  wife  to  Mr.  W.  A.  Manning,  Dr.  Fischer,  and  the 
FiNLAT.     foniale  plaintiff,  then  Lucy  Jane  Marsh,  as  tenants  in  common. 

On  the  20th  March,  1882,  Miss  Marsh  being  then  about  to 
leave  the  colony  for  Oeylon,  executed  a  power  of  attorney  to  one 
Hamilton  White,  giving  him  power  to  sell  all  lands  to  which  she 
was  or  might  become  entitled.  In  the  same  month  she  left  the 
colony,  and  upon  her  return  in  June,  1884,  she  saw  White  and 
verbally  revoked  the  power  of  attorney.  She  also  informed  him 
that  she  was  about  to  return  to  Ceylon  to  be  married  to  Mr. 
Macmillan.  Miss  Marsh  left  for  Colombo  in  August,  1884,  and 
on  her  arrival  received  a  letter  from  White  congratulating  her 
upon  her  marri^e,  which  took  place  on  the  1st  October,  1884. 

On  the  31st  October,  1884,  White,  disregarding  the  revocation, 
joined  with  Manning  and  Fischer  in  a  conveyance  to  W.  J. 
Trickett  of  the  land  before  referred  to,  describing  the  female 
plaintiff  in  the  conveyance  as  Miss  Lucy  Jane  Marsh,  and  signed 
the  deed  as  "  Lucy  Jane  Marsh,  by  her  attorney,  H.  White.'* 

Trickett  subsequently  sold  to  the  defendants. 

The  plaintifPs  case  was  that  as  the  sale  by  White  was  made 
after,  and  with  notice  of  the  revocation  of  his  power  of  attorney, 
Mrs.  Macmillan  was  not  bound  by  it,  though  Trickett,  the 
purchaser  from  White,  had  no  notice  of  the  revocation. 

At  the  trial  before  Sir  G.  Innes,  J.,  and  a  jury  of  four,  on  the 
18th  and  19th  March,  1886,  the  following  questions  were  left  to 
the  jury: — 1.  Had  Miss  Marsh  (now  Mrs,  Macmillan)  revoked 
the  power  of  attorney  before  the  conveyance  to  Trickett  F — ^Yes. 
2.  Did  Mr.  Trickett  accept  the  conveyance  to  himself  bond  fide 
and  for  valuable  consideration,  and  without  notice  to  himself  of 
the  revocation  ? — We  believe  Mr.  Trickett,  from  his  conversations 
with  Mr.  Manning,  and  from  what  he  knew  of  Mr.  White, 
should  have  made  inquiries  as  to  the  validity  of  the  power  of 

ment  as  aforesaid,  or  doing,  perform-  valaable   oonmderation,    and   without 

ing,  or  submitting  to  any  such  act  as  notice  to  himself  of  any  such  revocatioii, 

aforesaid,  be  taken  to  be  oonoluaiye  have  accepted  any  such  conveyance  or 

proof  of   such  non-revocation  at  the  other  instrument  from,  or  dealt  with 

time  of  such  execution,  in  favour  of  any  such    attorney    in   the    name  of    his 

"person  who  shall,  bond  fide  and  for  principal." 
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attorney  before  purchasing.     3.  Was  the  female  plaintifE  married        ^^^' 
to  the  male  plaintiff  on  the  1st  October,  1884  ? — Yes.  Mackillan 

Upon  these  findings  a  verdict  was  entered  for  the  plaintiffs.  Finlay, 

A.  mle  nisi  for  a  new  trial  was  granted  upon  the  following 
grounds: — 1.  That  the  verdict  was  against  the  weight  of 
endence.  2.  That  as  the  defendants'  witnesses  proved  that 
Trickett  accepted  the  conveyance  upon  which  the  declaration 
under  17  Victoria  had  been  duly  indorsed^  bond  fide  and  for 
Tdaable  consideration^  and  without  notice  to  himself  of  any 
revocation  of  the  power  of  attorney^  and  as  such  evidence  was 
uncontradicted^  his  Honour  should  have  directed  the  jury  to  find 
for  the  defendant  society. '  And  3.  That  upon  the  special  finding 
of  the  jury,  in  answer  to  the  second  question  put  by  his  Honour, 
the  verdict  should  have  been  entered  for  the  defendant  society. 

Dcmovon  and  O^Oormor,  for  the  defendants,  in  support  of  the 
rale.  Ajb  to  the  second  ground,  Trickett,  the  purchaser,  must  be 
shewn  to  have  had  actual  or  constructive  "  notice  to  himself  "  of 
the  revocation.  The  finding  of  the  jury  does  not  shew  any  such 
notice.  The  solemn  declaration  by  the  attorney  that  he  had  not 
received  notice  of  revocation  is  by  the  Act  ''  conclusive  proof  of 
SQch  non-revocation.^'  Assuming  that  Trickett  knew  White's 
character,  there  is  no  evidence  that  he  knew  of  the  revocation, 
or  that  he  had  the  means  of  ascertaining,  in  this  colony,  the 
fiactof  revocation. 

SolomonSy  Q.C.,  and  Rogers,  for  the  plaintiffs,  shewed  cause. 
Aanming  all  the  facts  in  the  defendants'  favour,  the  Act  only 
Fotects  bond  fide  purchasers  where  the  donee  of  the  power  is 
actoaUy  unaware  of  the  revocation.  Where  the  attorney  has  had 
notioe  of  revocation,  a  false  declaration  by  him  that  he  has  notj 
caniiot  be  held  to  protect  the  purchaser  at  the  expense  of  the 
donor  of  the  power. 

Faucitt,  J.  (after  stating  the  facts  and  expressing  an  opinion 
that  on  the  findings  of  the  jury  the  verdict  was  properly  entered 
tor  the  plaintiffs),  said:— As  to  the  statute  17  Vic.  No.  22,  it 
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^^^'  has  been  contended  by  Dr.  Donovan  that  the  statute  applies^  and 
Machillak  that  this  transaction  is  protected  because  Mr.  Trickett  purchased 
FiNLAT.  ^^^  property  without  any  notice  to  him,  or  any  knowledge  of  the 
Faucett  J.  revocation  of  the  power  of  attorney.  I  think  the  attorney  had  no 
power  to  act  at  all  under  the  circumstances.  His  authority  was 
revoked.  It  appears  to  me  that  this  statute  can  only  be  applicable 
to  a  case  where  the  donee  of  the  power  has  no  notice.  It  is 
necessary  to  consider  the  matter  very  carefully  before  deciding  a 
point  of  such  importance.  The  statute  says  that  although  the 
attorney  is  no  longer  the  attorney,  still  if,  without  notice  of  the 
death  of  his  principal,  or  of  the  revocation  of  the  power,  he  does 
certain  acts,  then — the  Legislature  says — ^those  acts  shall  be 
valid.  The  statute  does  not  say  that  his  acts  shall  be  valid  if 
he  does  them  with  notice  of  the  revocation.  I  am  not  prepared 
to  say  that  Dr.  Donovan  would  not  be  right  in  his  construction  of 
the  statute  if  it  were  a  case  between  two  innocent  persons.  But 
according  to  his  contention,  a  dishonest  person  who  has  got  a 
power  of  attorney  and  has  received  notice  of  revocation  of  such 
power,  may  fraudulently  sell  his  principal's  property  to  an 
innocent  purchaser.  I  do  not  think  the  Legislature  intended 
that,  and  I  am  clearly  of  opinion  the  words  of  the  section,  though 
strong,  cannot  be  construed  so  as  to  support  a  fraud  of  that 
kind.     The  rule  will  therefore  be  discharged. 

Sib  G.  Innbs,  J.  I  agree  with  his  Honour  in  thinking  the 
evidence  warranted  the  findings  of  the  jury,  and  that  one  of 
those  findings  establishes  that  in  the  opinion  of  the  jury  there 
was  a  want  of  bona  fides  in  Trickett  which  would  exclude  him 
from  the  benefit  of  section  1  of  the  17  Vic.  No.  22.  It  is 
unnecessary  to  allude  to  the  evidence  in  detail ;  but  the  testimony 
of  the  witness  Manning  was  before  the  jury  for  them  to  act 
upon,  and  they  seem  to  have  adopted  his  version  of  the  matter. 
It  is  not  competent  for  us  to  interfere  with  the  findings  of  the 
jury  upon  the  questions  of  fact  where  there  was  evidence  which 
clearly  warranted  those  findings.  Possibly,  however,  the  jury 
may  be  regarded  as  having  found  that  Trickett  was  not  "  without 
notice  to  himself  of  the  revocation.  The  case  of  the  defen- 
dants at  the  trial  was  made  to  rest  entirely  on  the  goodness  of 
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Trickett's  title.     The  defendants  chose  throughout  to  rely  on       ^^^- 
tbifl,  and  did  not  set  up  any  title  in  themselves.  yLAcuiu^AS 

Then  we  come  to  the  consideration  of  the  statute^  and,  its  Fiklat. 
effect  where  the  "  attorney"  has  notice  of  the  revocation.  That  /^^  j. 
the  attorney  here^  White^  had  direct  knowledge  of  the  revocation 
is  clear  and  incontestable.  This  statute  is  not  easy  to  construe^ 
and  is  one  that  requires  a  very  close  and  critical  examination* 
I  am  of  opinion  that  it  only  applies  to  cases  where  no  notice  of 
the  revocation  has  been  received  either  by  the  attorney  or  by  the 
purchaser. 

The  preamble  of  the  Act  is  in  these  words : — "  Whereas 
difiBculties  frequently  arise  as  to  titles  to  land  and  other  property 
by  reason  of  conveyances  or  other  instruments  and  acts  affecting 
the  same  having  been  executed  and  done  under  powers  of 
attorney  from  absent  persons^  of  whom  it  cannot  be  hnown  whether 
they  are  alive  or  whether  they  may  not  have  revoked  such 
powers  of  attorney  at  the  date  of  the  execution  of  such  con- 
veyances or  other  instruments,  Ac." 

There  the  words  are  general — ''  of  whom  it  cannot  be  known '' — 
contemplating  clearly  knowledge  in  the  donee  as  well  as 
knowledge  in  the  person  to  whom  the  donee  by  virtue  of  his 
power  assumes  to  convey  the  property.  One  can  very  well 
understand  cases  in  which  a  power  may  as  a  matter  of  fact 
have  been  revoked,  i.e.,  that  it  may  have  been  no  longer  existent, 
and  this  &ct  be  entirely  unknown  to  the  donee  of  the  power — ^the 
attorney.  In  such  cases  where  such  attorney  honestly  sells  under 
the  bona  fide  belief  that  he  can  sell — ^acting  altogether  bond  fids 
and  with  no  knowledge  in  him  of  such  revocation — it  seems  to 
me  that  this  Act  applies  *'  in  favour  of  any  person  who  shall, 
bona  fide  and  for  valuable  consideration,  and  without  notice  to 
himself  of  any  such  revocation,"  have  accepted  the  conveyance. 
Otherwise  a  bona  fide  purchaser  for  value,  without  notice  of  any 
revocation,  might  be  induced  to  part  with  money,  $uid  be  put 
in  a  very  hazardous  and  prejudicial  position.  In  some  cases  it 
cannot  be  known  either  by  attorney  or  purchaser  whether  the 
donor  is  alive  or  dead.  There  comes  in  the  safeguard  provided 
by  the  Act.  A  bona  fide  purchaser,  without  notice  and  for  value, 
is  not  liable  to  have  his  property  taken  from  him  on  account  of 
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1887.      •  any  unauthorised  dealing  on   the  part  of  the  attorney,  if  the 
Macmiucait  attorney,  not  having  received  any  notice  of  revocation,  has  made 
Fhtlay.     *^®  solemn  declaration  as  required  by  the  Act. 

innesJ.         Dbiwbll,  J.,  concurred. 

Rule  discharged,  with  costs. 

Attorney  for  plaintifEs  :  Oilder. 

Attorneys  for.  defendants :  Russell  Jones  Brothers, 

[KoTB. — On  a  8ut>sequent  day  the  defendants  obtained  leave  to  appeal  to  the 
PiiTj  Connoil.] 


Owen  J, 


O'BBIEN  V.  BBAIM  and  Othbrs  (a). 

1887.  BiU  of  eac1umge^"Apprwed  hiW—QtusHon  for  jury,— Notice  of 

IT    I  dUhonour — Pleading, 

A.  employed  B.,  a  stock  and  station  agent,  to  sell  sheep,  and  it  was  a  tennof 
Stephen  J.  the  agreement  that  B.  should  take  an  *'  approved  bill "  in  payment.  A.  con- 
Deffell  J.  sented  to  B/s  employing  C.  to  sell  on  the  same  terms,  and  C.  having  found 
)4^^T  purchasers  inquired  at  their  bank  whether  they  were  "  undoubtedly  good  for 
8001.  for  the  purchase  of  sheep,"  and  received  in  reply  the  following  telegram 
from  the  bank :— "  Could  not  say  undoubted.  Very  anxious  they  should  get 
sheep,  being  interested.  Believe  would  be  paid.  They  are  stronger  than  many 
getting  sheep  readily."  C.  nevertheless  took  in  payment  the  purchasers'  pro- 
missory mote,  which  was  afterwards  dishonoured.  In  an  action  by  A.  against  B. 
for  damages  for  breach  of  contract  in  taking  a  bill  that  was  not  an  approved 
bill,  and  for  negligently  and  improperly  approving  of  the  said  bill,  a  plea  was 
added  at  the  trial  that  the  defendants  had  not  notice  of  dishonour. 

Seld,  a  bacl  plea. 

Held,  also,  that  it  ought  to  have  been  left  to  the  jury  to  say  specifically 
whether  the  bill  was  an  *'  approved  bill "  or  not ;  but  the  jury  having  found 
that  C.  was  the  defendants'  agent,  and  that  he  had  been  guHtj  of  negligence  in 
taking  the  bill,  the  Court  held  upon  those  findings  that  the  biU  was  not  "  an 
approved  bill,"  and  ordered  the  verdict  to  be  entered  for  the  plaintiff  for  the 
amount  of  damages  contingently  found  by  the  jury. 

New  trul  motion. 

Declaration.  For  that  it  was  agreed  between  the  plaintiff 
and  the  defendants,  that  the  plaintiff  should  place  sheep  in  the 
hands  of  the  defendants,  as  auctioneers,  for  sale  upon  the  terms 
that  the  defendants  should  sell  the  said  sheep  and  take  in  pay- 
ment an  approved  bill ;  and,  in  pursuance  of  the  said  agreement, 
the  plaintiff  placed  certain  sheep  in  the  hands  of  the  defendants 
(a)  Decided  last  term. 
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for  sale,  and  the  defendants  sold  the  s&id  sheep^  and  took  a  bill  ^^^7. 
m  payment  of  the  same  for  the  sum  of  7932.^  but  the  said  bill  O'Bribn 
1008  not  an  approved  bill,  and  on  presentment  the  said  bill  was  Bbaiu. 
dishononred,  of  all  of  which  the  defendants  had  notice  ;  and  in 
consaqnence  of  the  breach  of  agreement  by  the  defendants 
bereinbef  ore  alleged^  the  price  of  the  said  sheep  has  been  wholly 
lost  to  the  plaintifE.  2.  That  an  agreement  was  entered  into 
between  the  plaintiff  and  the  defendants^  as  in  the  first  count 
mentioned,  and  certain  sheep  were  delivered  to  the  defendants 
in  the  mode,  and  on  the  terms  and  conditions,  and  the 
defendants  sold  the  said  sheep,  as  in  the  first  count  mentioned, 
and  took  a  bill  for  the  price  thereof;  but  the  defendants 
negligently  and  improperly  approved  of  the  said  bill,  and  on 
presentment  the  said  bill  was  dishonoured,  of  which  the 
defendants  had  notice,  and  in  consequence  of  the  defendants' 
said  negligence  the  price  of  the  said  sheep  has  been  wholly  lost 
to  the  plaintiff,  and  the  plaintiff  claims  £1000. 

Pleas.  1.  Non  assumpsit  as  to  both  counts.  2.  That  the 
plaintiff  did  not  deliver  to,  nor  place  in  the  hands  of  the 
defendants  for  sale  certain  sheep,  and  that  defendants  did  not 
sell  the  said  sheep,  and  did  not  take  a  bil}  for  the  payment  of 
the  same,  or  for  the  price  thereof,  as  alleged  (as  to  both  counts) . 
3.  Denial  of  breach  as  to  first  count.  4.  Not  guilty  as  to  second 
oount. 

At  the  trial,  which  took  place  at  the  Deniliquin  Circuit  Court, 
before  Mr.  Acting-Judge  Knox,  and  a  jury  of  four,  on  the  25th 
and  26th  April,  1887,  leave  was  given  to  the  defendants  to  add  a 
fiKh  plea,  upon  certain  terms  as  to  costs,  and  reserving  the 
r^ht  to  the  plaintiff,  without  demurring,  to  object  to  the 
validity  of  the  plea  in  law  before  the  Full  Court,  and  if  the  plea 
was  decided  to  be  bad  to  have  judgment  entered  for  him  on  that 
issue.  This  plea  averred  that  the  defendants  had  not  notice  of 
dishonour  of  the  bill,  and  it  was  alleged  to  be  founded  on  the 
authority  of  Smith  v.  Mercer  (1),  and  Peacock  v.  Pv/rsell  (2). 

The  facts  were  as  follows  : — ^The  plaintiEE,  John  O'Brien,  was 
a  &rmer;  and  the  defendants,  stock  and  station  agents  at 
Deniliquin,  Wagga,  and  Hay.     In  June,  1885,  the  plaintiff  put 

(1)  L.B.  8  Bx.  51 ;  37  L.J.  Ex.  24.         (2)  14  C.B.  N.S.  728}  32  L.J.  C.P.  266. 
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^^7'  2000  sheep  in  the  defendants'  hands  for  sale,  with  instructions 
OVBbien  to  sell  on  an  approved  bill  at  four  months.  It  was  arranged 
fiBAiM.  ^^^^  ^^^  defendants  should  effect  the  sale  through  their  agent, 
B.  W.  Stewart,  a  stock  and  station  agent  at  Hillston,  on  the 
same  terms.  Stewart,  having  entered  into  negotiations  for  a 
sale  to  Messrs.  McLean  and  Frew,  who  kept  their  banking  account 
at  the  Forbes  branch  of  the  A.J.S.  Bank,  made  enquiries  as  to 
their  solvency  from  the  manager  of  the  A.J.S.  Bank,  atHKllston, 
who,  on  the  1st  June,  wrote  to  the  manager  of  the  Forbes 
branch,  enquiring  whether  Messrs.  McLean  and  Frew  were 
•^  undoubtedly  good  for  800Z.  for  the  purchase  of  sheep.*'  In 
reply,  the  following  telegram,  dated  6th  July,  1885,  was  received 
and  sent  to  Stewart: — ''From  A.J.S.  Bank,  at  Forbes,  to  the 
manager  of  the  A.J.S.  Bank,  at  Hillston,  Yours,  Ist-— Could 
not  say  undoubted.  Very  anxious  they  should  get  sheep,  being 
interested.  Believe  would  be  paid.  They  are  stronger  than 
many  getting  sheep  readily."  Stewart  made  no  other  enquiries, 
and,  before  he  received  the  telegram  of  6  th  July,  he  had  con- 
tracted to  sell  the  sheep  to  Messrs.  McLean  and  Frew,  but  he 
did  not  give  delivery  until  8th  July.  On  10th  or  11th  July, 
Stewart  received,  in  payment  for  the  sheep,  Messrs.  McLean  and 
Frew's  promissory  note  for  793Z.,  the  price  agreed  on,  and  trans- 
mitted the  promissory  note  to  the  defendants,  who  handed  it  to 
the  plaintiff  on  24th  July,  two  or  three  days  after  receiving  it. 
Braim,  one  of  the  defendants,  admitted  that  after  making 
enquiries  of  his  banker,  he,  on  4th  August,  advised  the  plaintiff 
to  get  the  note  indorsed;  and  it  was  proved  that  the  plaintiff 
tried  to  do  so,  and  also  to  discount  the  note,  without  success. 
The  note  was  afterwards  dishonoured  on  the  11th  November, 
1885.  The  plaintiff  said  that  the  day  after  the  notice  of  dis- 
honour reached  him  he  sent  his  son  Thomas  to  give  notice  to  the 
defendant  Braim,  and  Thomas  O'Brien  said  he  did  give  notice 
to  Braim  that  day.  Braim  denied  having  heard  of  it  from  the 
O'Briens,  and  said  that  he  first  learned  that  the  promissory  note 
had  been  dishonoured,  some  time  afterwards,  from  Stewart. 
Subsequently,  the  plaintiff  demanded  payment  of  the  amount 
(793Z.)  from  the  defendants,  who  declined  to  pay. 
The  following  questions   were  left  to  the  jury  : — 
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1.  Did  the  plamtiff  agree  to  tlie  employment  of  Stewart  in        ^^^^' 
the  sale  of  the  sheep  wholly  and  solely  on  his  own  responsi-     O'Bmen 
bility  ? — Answer :  No.  B&aim . 

2.  Was  Stewart  the  sub-agent  or  the  co-agent  of  the  defen- 
dants?— ^Answer:  Co-agent. 

8.  Was  Stewart  guilty  of  negligence  in  taking  the  bill  ? — 
Answer:  Yes. 

4.  Did  the  plaintiff,  after  taking  the  bill,  take  more  than 
reasonable  time  to  approve  of  it  ? — ^Answer :  Yes. 

5.  Was  due  notice  of  dishonour  given  by  Thomas  O'Brien  to 
the  defendants  ? — ^Answer  :  The  evidence  is  insufficient. 

6.  Amount  of  damages  contingently  if  defendants  liable  f 
—Answer:  793Z. 

The  jury  said  they  were  unable  to  give  a  general  verdict  for 
either  party,  and  on  the  above  findings  his  Honour,  with  the 
consent  of  both  parties,  ordered  the  verdict  to  be  entered  for  the 
defendants  with  leave  to  the  plaintiff  to  move  the  Full  Court  to 
enter  a  verdict  for  him  for  the  amount  of  793Z. 

A  rule  nisi  was  granted  on  the  following  (among  other) 
grounds : — 1.  That  the  answers  given  by  the  jury  to  the  first 
three  questions  submitted  by  the  Judge  concluded  the  whole 
matter  in  issue,  and  a  verdict  therein  ought  to  have  been  entered 
for  the  plaintiS,  and  the  subsequent  findings  were  irrelevant. 

2.  That  the  additional  plea  filed  by  defendants  at  the  trial 
was  bad  in  law,  as  it  affords  no  answer  to  plaintiffs  cause  of 
action,  and  that  it  ought  not  to  have  been  allowed  at  the  trial, 
or  in  any  event,  upon  the  terms  fixed  by  the  Judge. 

Salomons^  Q.C.,  and  Butterworth,  for  the  plaintiff,  in  support 
of  the  rule.  The  plea  that  was  allowed  to  be  added  was  bad  in 
law,  and  upon  the  findings  of  the  jury,  the  verdict  should  have 
been  entered  for  the  plaintiff.  The  case  of  Smith  v.  Mercer  (3) 
was  misread  by  the  learned  Acting-Judge.  In  that  case  the  bill 
was  found  to  be  an  approved  bill,  and  there  had  been  no  default 
of  any  kind  on  the  part  of  the  defendants.  Here  the  plaintiff^s 
conduct  cannot  affect  the  material  question,  viz : — ^whether  the 
defendants  by  their  agent,  Stewart,  took  an  '^  approved  bill/' 

(8)  UB.  3  Ex.  51 ;  37  L.J.  £z.  24. 
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1887.  Since  at  the  date  when  the  plaintiff  received  the  bill,  the  sale 
O'Bbiien  was  complete^  and  the  sheep  had  actually  been  delivered  to  the 
Bbaim.  purchasers.  Whether  the  plaintiff  subsequently  "  approved  "  of 
it  or  not  is  immaterial ;  the  real  question  being  whether^  at  the 
time  Stewart  received  it,  it  was  an  approved  bilL  It  would  have 
been  useless  for  the  plaintifE  to  object  to  it  at  the  date  when  it 
reached  him. 

Pilcher  {Cohen  with  him),  for  the  defendants,  shewed  cause. 
If  the  bill  was  an  ^'  approved  bill,^^  the  defendants  are  entitled 
to  succeed.     An  ^'approved  bill^'  means  a  bill   to  which  no 

reasonable  objection  can  be  taken. 

f 

[OwBN,  J.  That  is  to  say  a  bill  that  will  be  paid  in  the 
ordinary  course  of  mercantile  business.  If  a  person  taking  the 
bill  knows  of  anything  importing  any  risk,  is  that  an  '^  approved 
bill"?] 

The  fact  of  any  individual  knowing  anything  against  it  does 
not  make  it  necessarily  lose  its  character  of  an  "  approved  bill  '^ 
in  commerce.  The  finding  of  the  jury  simply  shews  that 
Stewart  was  guilty  of  negligence,  not  that  the  bill  was  not  an 
approved  one.  The  question  whether  the  bill  was  an  approved 
bill  or  not  was  not  left  to  the  jury. 

[Owen,  J.  Can  anyone  looking  at  the  telegram  say  that  the 
bill  was  an  approved  bill  within  your  definition  ?] 

Here  O'Brien  made  the  bill  his  own.  He  took  it  and  approved 
of  it.  The  jury  found  that  O'Brien  did  approve  of  it,  and  that 
he  did  not  give  reasonable  notice  of  dishonour  to  the  defendants  ; 
or  at  least  that  there  is  not  sufEicient  evidence  that  such  notice 
was  given. 

As  to  the  other  point,  the  plea  is  good ;  the  defendants  were 
entitled  to  notice  of  dishonour,  and  not  having  got  it  are  entitled 
to  the  verdict.  Admitting  that  the  bill  was  not  an  approved 
bill,  non  constat  that  if  it  had  been  an  approved  bill  it  would 
have  been  paid.  If  it  was  not  an  approved  bill,  and  was  after- 
wards dishonoured,  the  defendants  were  onjy  liable  as  guarantors. 
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and  therefore  entitled  to  notice  of  dishonour,  and  not  having 

received  such  notice  are  not  liable.  O'Bbien 


[Stephen,  J.    It  oaght  to  have  been  left  to  the  jury  to  say 
whether  the  bill  was  an  approved  one  or  not.] 

Salomons,  QjC,  in  reply. 

[Stiphbn,  J.     We  are  with  you  as  to  the  plea  being  bad.] 

Any  approval  by  the  plaintiff  in  taking  the  bill  is  beside  the 
question.  Although  it  was  not  expressly  left  to  the  jury,  as  it 
ought  to  have  been,  to  say  whether  the  bill  was  an  approved 
one  or  not,  still  from  their  findings,  and  from  the  evidence,  it  is 
clear  that  it  was  not. 

Stephen,  J.  X  think  if  the  learned  Judge  were  here,  and 
knew  that  we  had  decided  against  the  plea,  he  would  say  that 
the  verdict  ought  to  be  entered  for  the  plaintiff.  I  am  of  opinion 
that  the  plea  is  bad ;  and  that  the  bill  was,  upon  the  findings  of 
the  jury,  not  an  approved  bill.  Therefore  I  think  this  rule  must 
be  made  absolute. 

Deffell,  J.     I  concur. 

Owen,  J,     I  am  of  the  same  opinion. 

Rule  absolute  to  enter  the  verdict  for 
the  plaintiff. 

Attorneys  for  plaintiff :  Slattery  8f  Hey  don,  for  Conant  ^  Reed 
(Deniliquin). 

Attorneys  for  defendants  :  Want,  Johnson  8f  Go,,  for  Edwards 
(Deniliquin). 


V. 

Bratk. 
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March  9.      Stmday  frading^PoUee  (Sydney)  Aet  (4  Win.  IV.  No,  7,  b.  lO)'^elUng  newp- 
papers  in  Btreeta  on  Swiday — "  Trade  or  deal  " — 8tat}U&— Construction — The 
The  C.J.  Lord*B  Day  Ad  (29  Car.  2,  c.  7). 


^^  The  appellant  was  convicted  and  fined  under  s.  10  of  4  Will.  IV.  No.  7,  for 

Owen  J.  selling  a  newspaper  in  a  street  in  Sydney  on  Sunday.  That  section  directs  that 
the  Justices  ''shall  not  permit  or  suffer  any  house,  shop  or  store,  Ao.,  to  be  open 
on  the  Lord's  Day  for  the  purpose  of  trading  or  dealing,  the  shops  or  houses  of 
butchers,  bakers,  fishmongers,  and  greengrocers  until  the  hour  of  10  in  the 
forenoon,  and  of  bakers  between  the  hours  of  1  and  2  in  the  afternoon,  and  of 
apothecaries  at  any  hour  only  excepted ;  and  any  perBon  who  BhaU  trade  or  deal, 
or  keep  open  any  shop,  &c.  (except  as  aforesaid) ,  for  the  purpose  of  trade  or 
dealing,  on  the  Lord's  Day,  shall  on  conviction,  &c" 

Held  (per  the  Chibf  Jitstici  and  Owbn,  J.,  Winditsb,  J.,  dieeentiente) ,  that 
the  section  applied  to  all  "trade  or  dealing*'  on  Sunday,  and  was  not  confined 
to  trading  or  dealing  in  shops;  the  words  ''trade  or  deal"  to  be  construed  in 
the  wide  sense  of  traffic  in  commodities,  and  not  in  the  narrower  sense,  which 
would  prohibit  necessary  purchases,  or  the  rational  enjoyment  of  Sunday. 

Per  WiNDSTBB,  J.  That  the  words  "trade  or  deal"  should  be  read  as  if 
written  "  so  trade  or  deal,"  and  the  section  was  only  applicable  to  trading  or 
dealing  in  shops :  as,  first,  that  was  the  offence  which  the  magistrates  were  by 
the  section  alone  authorised  to  interfere  with ;  secondly,  because  the  offence 
charged  was  already  dealt  with  by  the  Act  29  Car.  2,  o.  7 ;  and,  thirdly,  that 
any  other  oonstruction  would  lead  to  absurdity  and  inconTenience. 

Conviction  (by  majority)  upheld,  and  appeal  dismissed,  without  costs. 

Appeal  fsom  Chambbbs. 

The  appellant^  an  itinerant  vendor  of  newspapers^  had  been 
charged  before  a  magistrate  with  a  breach  of  s.  10  of  the  Police 
(Sydney)  Act  (4  Will.  IV.  No.  7),  s.  10  (aj^  in  having,  on 
Sunday,  November  20, 1887,  sold  in  a  certain  street  a  newspaper 
called  the  Sunday  Times.     He  was  convicted  and  fined. 

A  rule  nm  for  a  statutory  prohibition  was  discharged  without 
costs  by  Stephen,  J.,  who  expressed  considerable  doubt,  and 
suggested  that  the  matter  should  be  referred  to  the  Full  Court. 

Accordingly  the  defendant  now  appealed  from  his  decision. 
It  was  admitted  that  the  paper  was  sold,  the  question  being 
whether  the  selling  of  a  newspaper  in  the  street,  not  being  trad- 
ing or  dealing  in  a  shop,  was  an  offence  yrithin  the  section  faj. 

(a)  4  Will.  ly.  No.  7,  s.  10 : — "  The  observed  by  all  persons  in  the  said 
said  Justices  shall  as  far  as  in  them  town  and  port  (of  Sydney)  and  shall 
lies  cause  the«  liard'^  ^^  ^  ^^  ^^    ^^^  permit  or  suffer  any  house  shop  or 
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Fieldy  for  the  appellant.  The  word  "  or  *'  between  the  words  ^^^- 
''trade  or  deal "  and  the  words ''  keep  open  any  shop  *'  may  be  B»  parte 
read  either  as  connecting  two  distinct  alternatives^  or  as  linking 
together  two  terms,  of  which  the  latter  is  merely  explanatory  of  Feb,  15. 
the  former.  The  doubt  thiia  arising  on  the  grammatical  reading 
of  the  section — ^that  is,  whether  "  or"  is  to  be  read  as  equivalent 
to  "  aut**  or  ^^vef — must  be  determined  by  an  inquiry  as  to 
what  was  the  intention  of  the  Legislature.  The  preliminary 
direction  to  the  magistrates  at  the  commencement  of  this  section 
refers  expressly  and  specifically  to  the  keeping  open  of  ''shops." 
If  it  had  been  the  intention  of  the  Legislature  to  combine  two 
distinct  offences  in  this  section,  viz.,  "  trading  "  and  "  keeping 
open,"  the  preliminary  direction  would  not  have  been  limited 
merely  to  the  latter.  Further,  at  the  time  of  the  passing  of  this 
Act  the  offence  of  "  keeping  open  "  was  not  provided  for,  while 
that  of  trading  on  Sunday  was  amply  met  by  the  29  Car.  2,  c.  7, 
and  the  offence  with  which  the  appellant  Rogerson  is  here 
charged,  viz.,  publicly  crying  goods,  is  expressly  named  in  the 
first  section  of  that  Act.  The  only  defect  in  the  former  law 
was  that  there  was  in  it  no  provision  for  punishing  a  man 
who  kept  open  his  shop  for  the  purpose  of  trade,  and  it  was  to 
remedy  this  defect  that  4  Will.  IV.  No.  7,  s.  10,  was  passed. 
The  construction  contended  for  by  the  Crown  would  make  the 
law  more  stringent  now  than  it  was  in  the  time  of  Charles  II., 
for  then  trading  on  Sunday  was  only  an  offence  when  in  the 
way  of  a  man's  ordinary  business  or  calling  ;  while  in  the  Act 
now  in  question  the  word  "  trade  "  is  used  without  any  limita- 
tion. Such  a  reading  would  lead  to  the  utmost  inconvenience 
and  absurdity. 

Rogers,  Q.C.,  for  the  respondent.     The  Court  will  not  consider 
the  merits  or  wisdom  of  this  statute.     The  section  has  never  been 

■tore  or  other  place  therein  to  be  open  only  excepted — and  any  person  who 

on  that  day  for  the  purpose  of  trade  shall  trade  or  deal  or  keep  open  any 

or  dealings— the   shops  or  houses  of  shop  store  or  other  place  (except  as 

batchen     bakers     fishmongers     and  aforesaid)  for  the  purpose  of  trade  or 

gTwagTocers  until  the  hour  of  ten  in  dealing  on  the  Lord's  day  shall  on 

the  forenoon  and  of  bakers  between  conviction  forfeit  and  pay  for  every 

the  hoars  of  one  and  two  in  the  after-  such    offence    a   sum    not    exceeding 

noon  and  of  apothecaries  at  any  hour  three  pounds  nor  leds  than  one  pound." 
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1888.  repealed,  and  the  question  is  merely  as  to  the  construction, 
Hx  parte  Any  person  outside  the  exceptions  who  deals  on  Sunday  is  liable 
EoaBBsoN.  ^jjjjgp  tiiig  ^Qt^  i^  ia  evident  that  the  object  of  the  Act  is  to 
cause  Sunday  to  be  observed  with  the  strictest  general  propriety. 
The  reading  we  put  upon  this  section  is  in  strict  accordance  with 
the  grammatical  construction^  and  it  is  not  necessary  to  consider 
the  results,  which,  if  inconvenient,  can  be  afterwards  dealt  with 
by  the  Legislature.  If  a  person  keeps  his  shop  open  for  the 
purpose  of  selling,  or  if  he  sells  in  the  public  street,  he  is 
equally  liable. 

Field,  in  reply.  Since  the  year  1676  it  has  been  the  undoubted 
right  of  every  person  to  trade  and  deal  on  Sunday,  so  long^  as 
such  trade  was  not  in  the  way  of  his  ordinary  business.  If  this 
section  is  to  be  construed  in  accordance  with  the  contention  of 
the  other  side,  that  right  would  be  taken  away. 

Ow,  adv.  vuU. 

March  9.  Thb  Chief  JUSTICE.  This  is  an  appeal  from  the  decision  of 
Mr.  Justice  Stephen  in  Chambers,  who  refused  to  grant  a  pro- 
hibition to  a  Justice  of  the  Peace  under  the  foUoYring  circum- 
stances : — The  appellant  was  proceeded  against  under  the  10th 
section  of  the  4  William  IV.  No.  7,  for  selling  newspapers  in 
the  streets  of  Sydney  on  Sunday,  and '  thus  trading  or  dealing 
on  the  Lord^s  day  within  the  meaning  of  that  section>  and  the 
fact  of  selling  being  admitted  he  was  accordingly  fined.  It  is 
contended  on  behalf  of  the  appellant  that  what  he  did  was  not 
an  offence  within  the  meaning  of  the  section,  that  the  section  is 
only  aimed  at  trading  or  dealing  in  shops,  and  that  it  is  open  to 
anyone  to  trade  and  deal  on  Sunday,  so  long  as  no  shop,  store, 
or  place  is  kept  open  for  that  purpose ;  in  other  words,  that 
trading  or  dealing  in  the  open  street  in  no  way  contravenes  the 
provisions  of  the  statute.  It  becomes  necessary  to  make  a  close 
examination  of  the  section. 

The  section  first  provides  that  the  justices  appointed  under 
the  Act  ^'  shall,  so  far  as  in  them  lies,  cause  the  Lord's  day  to 
be  duly  observed  by  all  persons  in  the  said  town  or  port.'* 
These  words  ^  ^  very  general,  impose  very  extensive  duties  upon 
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(he  jnstioesj  shew  the  spirit  whicli  actuated  the  Legislature  of  ^^^- 
ihe  day,  and  give  a  clue  to  the  real  object  of  the  Legislature  Sa  parte 
when  enacting  the  remaining  part  of  the  section.  The  section 
then  directs  that  the  said  justices  '^  shall  not  permit  or  sufEer 
Miy  house,  shop,  or  store,  or  other  place,  to  be  open  on  the 
Lord's  day  for  the  purpose  of  trade  or  dealing"  (with  certain 
q)ecified  exceptions  in  favour  of  butchers,  bakers,  fishmongers, 
greengrocers,  and  apothecaries).  It  will  be  observed  that  the 
prohibition  is  not  confined  to  shops  and  stores  where  trading  or 
dealing  is  ordinarily  carried  on^  but  extends  to  all  houses  or 
other  places.  No  place  of  any  description  is  to  be  permitted 
or  goffered  to  be  kept  open  for  the  purpose  of  trading  or 
dealing.  After  this  direction  to  the  justices  the  section  proceeds : — 
''And  any  person  who  shall  faj  trade  or  deal,  or  fhj  keep  open 
any  shop,  store,  or  other  place  for  the  purpose  of  trade  or 
dealing  (except  as  aforesaid)  on  the  Lord's  day,  shall,  on  con- 
viction,'' &o.  It  appears  to  me  that  this  section  is  aimed  at  all 
trading  or  dealing  on  Sunday,  and  is  not  confined  to  trading  or 
dealing  in  shops ;  otherwise  I  do  not  know  what  meaning  to 
place  on  the  words  "  any  person  who  shall  trade  or  deal." 

It  is  contended  that  this  means  trade  or  deal  in  any  shop,  but 
the  answer  to  this  contention  appears  to  me  to  be  twofold. 
Kr8t,  that,  in  order  so  to  construe  the  section,  words  must  be 
interpolated  for  which  there  is  no  warrant,  and  which  appear  to 
me  to  be  opposed  to  the  spirit  of  the  clause.  Secondly,  where, 
it  may  be  asked,  is  the  necessity  for  these  words,  if  confined  to 
ahops  which  cannot  be  kept  open  except  in  violation  of  the  law  ? 
besides  which,  the  proof  of  keeping  a  shop  open  for  the  purpose 
of  trading  or  dealing  is  much  easier  than  the  proof  of  a  trading 
or  dealing  in  a  >  shop.  Again,  the  first  words  of  the  section 
shew  the  spirit  of  the  enactment ;  and  would  it  not  be  strange 
if,  while  all  shops  were  shut,  all  persons  should  be  at  liberty  to 
trade  and  deal  in  the  open  street  as  much  as  they  liked  ?  If  the 
keeping  open  of  a  shop  for  the  purpose  of  trading  or  dealing 
was  considered  so  gross  a  violation  of  the  observance  of  Sunday 
that  the  justices  were  not  to  permit  or  suffer  it  to  be  done,  surely 
trading  or  dealing  in  the  open  street  is  a  still  grosser  violation 
of  this  due  observance. 
M.W JBL,  Vol.  IX.,  Uw.  0 
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1888.  It  ia  apparent  to  me  that  the  Legislature  of   the  day,  for 

Ex  parte  reasons  which  many  think  are  not  perhaps  applicable  to  the 
present  time,  were  determined  that  Sunday  should  be  very 
strictly  observed,  and  therefore  used  words  large  enough  to  stop 
all  trading  and  dealing  in  Sydney  on  that  day.  It  is  said, 
however,  that  putting  this  construction  upon  the  Act  would 
interfere  with  the  ordinary  conveniences  of  life;  that  no  one 
could  consult  a  medical  man  for  reward,  hire  a  cab,  or  travel  in 
any  public  conveyance,  without  infringing  its  provisions.  I  do 
not  think  so.  The  consulting  with  a  medical  man,  the  hiring  of 
a  cab,  or  the  travelling  in  a  public  conveyance,  and  making 
payment  therefor,  is  not  a  trading  or  dealing  within  the  meaning 
of  the  section.  By  trading  or  dealing  I  understand,  the  buying 
or  selling  of  goods,  wares,  or  merchandise.  The  section  is 
limited  to  this,  and,  being  so  limited,  the  inconvenience  (if  any) 
is  slight.  We,  however,  are  not  to  legislate,  but  simply  to 
int'arpret  the  statute. 

Another  matter  which  presses  on  my  mind  is  this :  The  29 
Car.  2,  cap.  7,  commonly  known  as  the  Lord^s  Day  Act,  which 
prohibited  all  tradesmen,  artificers,  workmen,  labourers,  or  other 
persons,  from  doing  or  exercising  any  worldly  labour,  business,  or 
work  of  their  ordinary  calling,  upon  the  Lord's  day,  was  in  force 
in  this  colony  when  the  4  William  IV.  No.  7  was  passed,  and  the 
Legislature,  in  passing  the  latter  Act,  must  have  deemed  the 
statute  of  Charles  not  stringent  enough  to  enable  the  due  obser- 
vance of  Sunday  to  be  enforced  with  respect  to  trading  and 
dealing  as  they  thought  it  should  be,  and,  therefore,  they  passed 
this  very  stringent  Act.  It  is  said  that  such  a  law  is  obsolete, 
antiquated,  and  not  in  accordance  with  the  opinions  of  the  present 
day.  Perhaps  so ;  but  these  are  considerations  for  the  Legis- 
lature, and  not  for  the  Court. 

It  is  our  duty  to  place  the  same  construction  upon  the  Act  as 
would  have  been  placed  upon  it  at  the  close  of  the  year  1833, 
and  this  irrespective  of  all  considerations  of  change  of  opinion 
or  sentiment.  The  language  of  the  statute  remains  the  same, 
and  is  entitled  to  such  a  construction  as  will  promote  the  ends 
for  which  it  was  passed,  and  that  construction  cannot  be  altered 
to  suit  the  teeii^g^  or  sentiments  of  the  present  day. 


The  C.J. 
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I  am,  therefore,  of  opinion  tliat  the  oonviction   was  right,        l^^* 
ahoald  be  affirmed,  and  this  appeal  should  be  dismissed.      Con-     JExpaHe 
ridering,  however,  that  the  provisions  of  this  section  have  «been        »»»80W' 
aDowed  by  the  police  to  become  all  bat  obsolete,  and  are  now 
saddenly,  withoat  warning,  put  in  force  against  this,  perhaps 
the  most  innocent  and  least  pernicious  form  of  trading,  I  am  of 
opinion  it  should  be  dismissed  without  costs. 

WnmiTiB,  J.  The  question  for  the  determination  of  the 
Court  in  this  case  is  whether  the  conviction  of  a  person  under 
section  10  of  the  Sydney  Police  Act,  4  Will.  IV.  No.  7,  for  selling 
a  newspaper  in  the  street,  can  be  maintained.  I  am  of  opinion 
tliat  it  cannot.  Section  10  of  the  Act,  under  the  provisions  of 
which  the  prosecution  was  instituted,  is  somewhat  obscurely 
worded,  but  looking  at  it  as  a  whole  it  is  clear  to  my  mind  that 
its  object  and  the  intention  of  its  framers  was  to  prevent  the 
keeping  open  of  houses  or  shops  for  the  purpose  of  trading  and 
dealing  on  Sunday.  The  section  commences  with  an  injunction 
that  the  two  police  magistrates  to  be  appointed  under  the  Act 
'^  shaU  as  far  as  in  them  lies  cause  the  Lord's  day  to  be  duly 
observed  by  all  persons  in  the  said  town  and  port,  and  shall  not 
permit  or  suffer  any  house,  shop,  or  store  or  any  other  place 
therein,  to  be  open  on  that  day  for  the  purpose  of  trade  and 
dealing,  the  shops  or  houses  of  butchers,  bakers,  fishmongers, 
and  greengrocers  until  the  hour  of  10  in  the  forenoon,  and  of 
bakers  between  the  hours  of  1  and  2  in  the  afternoon,  and  of 
apothecaries  at  any  hour,  only  excepted.^' 

It  is  almost  impossible  for  us  in  these  days  to  realise  the  extent 
to  which  personal  government  was  carried  more  than  50  years 
ago,  when  the  affairs  of  the  small  town  of  Sydney  were  largely 
oontrolled  by  two  police  magistrates ;  but  there  can  be  no  doubt 
that  this  section  was  intended  to  direct  and  empower  the  police 
magistrates  to  close  any  shop  which  they  found  open  on  Sunday 
for  the  purpose  of  trade  or  dealing.  In  this  initial  injunction  of 
the  section  is  to  be  found  the  key  as  to  its  meaning  as  a  whole. 
Having  indicated  the  evil  which  is  to  be  suppressed  by  the 
personal  interposition  of  the  magistrates,  the  section  goes  on  to 
iaqioae  a  penalty  upon  those  who  are  guilty  of  the  offence,  the 

C  2 
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1888.       commiBsion  of  wWch  the  police  magistrates  are  actually  enjoined 
Em  parte     to  prevent  by  not  suffering  any  shop  to  remain  open.     Having 
enacted  that  no  house  or  shop  or  other  pl^e  shall  be  open  on 
WvndeyerJ,  gm^^^y  for  the   purpose  of  trading   or  dealing,  the   shops   of 
butchers^  bakers,  fishmongers  and  greengrocers  between  certain 
hours,  and  apothecaries  at  any  hour,  only  excepted,  the  section 
proceeds : — ''And  any  person  who  shall  trade  or  deal  or  keep  open 
any  shop,  store,   or  other  place  (except  as  aforesaid)   for  the 
'       purpose  of  trade,  or  dealing  on  the  Lord's  day,  shall,  on  convic- 
tion, forfeit  and  pay  for  every  such  offence  a  sum  not  exceeding 
SL,  nor  less  than  IZ.'' 

The  contention  on  behalf  of  the  prct^ecution,  is  that  the  words 
"  any  person  who  shall  trade  or  deal  '^  ace  to  be  read  as  making 
it  an  offence  to  trade  or  deal  on  Sunday,,  irrespective  of  the 
question  whether  the  trading  or  dealing  is  in  a  shop,  and  that 
consequently  this  conviction  must  be  sustained,  though  the 
selling  of  the  newspaper,  the  dealing  relied  upon,  was  not  in  a 
shop.  I  cannot,  however,  put  such  a  construction  upon  the  Act. 
Looking  at  the  initial  injunction  of  the  section  to  the  police 
magistrates,  the  trading  and  dealing  which  in  these  words  is 
made  an  offence,  is  the  trading  and  dealing  which  the  magistrates 
are  enjoined,  and  alone  authorised  to  interfere  with,  and  put  a 
stop  to,  by  closing  the  shop ;  and  the  words  "  trade  or  deal " 
must  be  read  as  if  written  ''  so  trade  or  d^al,"  and  be  held  to 
mean  trade  or  deal  in  a  shop  or  store. 

The  interpolation  of  words  which,  it  is  said,  would  be  required 
for  such  a  construction,  is  no  greater  than  has  frequently  been 
made  by  Courts  to  give  effect  to  the  obvious  meaning  of  statutes. 
In  the  case  of  Lord  Auckland  v.  Westminster  Local  Board  (1), 
the  Lords  Justices  to  make  a  section  of  an  Act,  which  said  that 
the  houses  should  be  put  back  to  the  street  line  without  com- 
pensation, consistent  with  a  previous  section  which  said  that  the 
house  should  be  put  back  on  the  owner  receiving  compensation, 
construed  the  latter  section  as  if  written  ''  No  building,  structure, 
or  erection  built  for  the  first  time/'  though  the  broad  words  of 
the  Act  were  I'^'^^d  upon  as  requiring  the  putting  back  of  all 
buildings  yfri^J%oxit  compensation,  whether  erected  for  the  first 

(1)  7  Ch.  App.  606. 
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time  or  not.     If  it  is  urged  that  effect  must  be  given  to  every       ^Q^- 

word  of  the  statute^  the  answer  is  that  the  construction  thus  put     Sx  parte 

upon  the  words  "  trade  or  deal  '*  does  give  effect  to  every  word 

of  the  statute  by  making  it  one  offence  to  trade  or  deal  in  a  shop      *    ^^^   ' 

on  Sanday^  and  another  offence  merely  to  keep  open  a  shop  for 

the  purpose  of  trading  or  dealing  on  Sunday^  though  no  dealing 

whatever  should  take  place  in  it. 

Moreover^  and  above  all,  the  meaning  to  be  attached  to  every 
word  of  a  statute  must  be  a  meaning  in  accordance  with  its 
express  object,  and  in  harmony  with  the  general  principles 
applicable  to  the  construction  of  statutes.  The  object  of  this 
section  being  to  stop  trading  in  shops  on  Sunday,  as  shewn  by 
the  extraordinary  power  given  to  the  magistrates  to  shut  them 
up,  it  would  be  a  flagrant  omission  in  the  section  not  to  make 
leading  in  shops  on  Sunday  an  offence,  and  it  is  therefore  made 
an  offence  to  so  trade  or  deal.  But  as  the  proof  of  so  trading  or 
dealing  might  be  sometimes  difficult,  it  is  also  made  an  offence 
simply  to  keep  open  a  shop  on  Sunday  for  such  object.  Where 
the  offence  of  trading  in  a  shop  could  be  proved  there  is  every 
reason  why,  as  the  thing  forbidden  and  to  be  suppressed,  it 
should  be  distinctly  charged  as  an  offence ;  and  why  the  framers 
of  the  section  should  not  rest  satisfied  with  merely  making  the 
keeping  open  on  Sunday  for  the  mere  purpose  of  trade  an 
offence,  the  trading  in  the  shop  being  clearly  the  greater*  offence 
of  the  two,  and  one  upon  the  proved  commission  of  which 
a  higher  penalty  would,  in  the  discretion  of  the  justices,  be 
probably  imposed.  Words  describing  an  offence  requiring 
special  proof  cannot  be  regarded  as  surplusage,  because  if  you 
can  prove  another  offence,  there  would  be.  no  necessity  of 
declaring  the  first  act  as  an  offence. 

If  this  were  so,  all  necessity  for  precision  in  the  description  of 
offences  would  be  done  away  with,  aud  half  of  our  penal  statutes 
might  be  regarded  as  surplus  ige.  Thus,  in  this  very  statute, 
se-tion  39  reads  : — **  Any  person  who  shall  form,  dig,  or  open 
any  drain  or  sewer,  or  cause  to  be  removed  any  turf,  clay,  said, 
8oil>  gravel,  stone,  or  other  material  used  in  the  formatit)n  of  the 
streets  in  or  from  any  part  of  the  carriage  or  footways  within 
the  said  town  without  the  leave  first  obtained  from  the  town 
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^^^'       surveyor,  or  who  shall  wantonly  break  np  Or  otherwise  damage 
Ex  parte     the  Said  carriage  or  footways,  shall  on  conviction  forfeit  and  pay 
for  every  such  offence  any  sum  not  exc-eeding  five  pounds  nor 
«y«**      jggg  than  one  pound."     According  to  the  argument  that  it  ia 
unnecessary  to  declare  trading  in  a  shop  on  Sunday  an  offence 
because  you  can  convict  a  man  of  keeping  his  shop  open,  all  the 
•  words  in  this  section  constituting  a  number  of  offences  might  be 
regarded  as  surplusage,   because  it  would  be  enough  to.  say 
anyone  who  damages  a  carriage  or  footway  shall  be  liable  to 
punishment.     Such   reasoning   appears  to   me   altogether    in- 
admissible, and  novel  in  the  interpretation  of  penal  statutes. 

Had  the  Act  intended  to  deal  with  the  selling  of  things  in  the 
street,  why  were  the  police  magistrates  not  empowered  to  put  a 
stop  to  and  prevent  it,  just  as  they  are  empowered  to  close  any 
shop  open  on  Sunday  ?  No  such  power  is  given,  evidently, 
because  no  such  dealing  was  in  contemplation  of  the  framers  of 
the  Act,  though  it  will  be  observed  that  such  power  of  personal 
interference  with  those  breaking  the  law  by  gambling  in  a 
public  place  is  given  to  the  police  magistrates  in  the  following 
section,  which  empowers  them  to  disperse,  -or  cause  to  be  dis- 
persed, all  persons  found  gambling,  and  to  seize  their  animals  or 
other  instruments  of  gaming.  Moreover,  if  any  trading  or 
dealing  is  made  an  offence,  the  absurd  oontradictioi;i,  it  has  been 
admitted  in  argument,  will  arise  that  a  baker  or  greengrocer 
might  be  fined  for  selling  a  loaf  or  a  cabbage  in  the  street  that 
he  might  legally  sell  in  his  shop.  An  apothecary  may,  under 
the  express  permission  of  the  section,  deal  in  his  shop  all  day ; 
but,  if  called  upon,  in  case  of  accident,  to  apply  a  piece  of 
sticking  plaister  in  the  street,  he  takes  payment  for  it  there, 
he  is  to  be  liable  to  a  fine. 

It  is  suggested  that  it  would  be  absurd  to  suppose  that  the 
colonial  Legislature  of  the  day  intended  to  permit  the  more 
flagrant  offence  of  hawking  goods  in  the  street,  whilst  they 
forbade  the  keeping  open  of  shops.  If  so,  why  were  the  justices 
not  empowered  to  interfere  with  it  ?  It  must  be'  assumed  that 
the  framers  of  the  section  knew  of  the  Act  of  Charles  II.;  and, 
if  they  were  acquainted  with  it^  they  must  have  known  that  the 
insertion  of  guch  words  to  prevent  the  selling  of  goods  in  the 
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street  was   unnecessary,  as  tlie  first  section  of    that  Act  (29        19SS. 

Car.  2,  c,  7)  expressly  makes  it  an  offence   to  cry  or  expose   '  Ex  parte 

goods  for  sale   on  Sunday.     Indeed,  looking   at    ttat    section 

of  the   Act    of    Charles    II.,   it    might   be   more    difficult  to      **<*^*^  •• 

argue  against  the  legality  of  this  conviction,  had  it  been  based 

on  that  Act ;  but  we  are  expressly  told  that   our   decision  is 

sought  as  to  the  legality  of  the  conviction  upon  a  prosecution 

instituted  under  the  colonial  Act,  and  not  under  the  Act  of 

Charles,  and  it  is  only  because  of  the  consequences  which  must 

follow  upon  upholding  a  conviction  under  this  Act  that  the  case 

assumes  an  aspect   of  more   than   ordinary   importance.     The 

supposed  strange  incongruity,  therefore,  of  allowing  trading  in 

the  streets,  while  the  keeping  open  of  shops  is  forbidden,  did 

not  present  itself  to  the  minds  of  the  framers  of  the  section, 

M  they    knew    that,    by    the    existing    law,   such    trading  in 

flie    street    on     Sunday     was    already     forbidden.       Greater 

atringency  in   this  respect  could  not,  therefore,  have  been  the 

object  of  the  words,  as  such  words  of  stringency  were  not 

required. 

The  well-recognised  rule  that  in  -the  interpretation  of  statutes 
which  affect  the  common  law  rights  of  the  subject,  they  must  be 
80  construed  as  not  to  take  away  those  rights  unless  it  is  the 
clear  intention  of  the  Legislature  to  deprive  him  of  them,  is 
against  the  construction  contended  for,  and  I  decline  to  put  such 
a  construction  upon  the  Act  as  wiU  allow  it  to  be  administered 
oppressively  in  a  spirit  of  repression,  utterly  out  of  harmony 
with  OUT  present  social  state  and  enjoyment  of  liberty;  there 
being  nothing,  moreover,  to  prevent  vexatious  prosecutions 
under  this  Act  as  there  is  in  England,  where  by  the  provisions 
of  the  Sunday  Observation  Prosecution  Act  (34  and  35  Vic.  c.  87) 
no  prosecution  can  be  commenced  under  the  provisions  of  the 
Act  of  Charles  II.  without  the  consent  in  writing  of  certain 
jnaticee  or  officers  of  police.  Should  the  construction  contended 
lor  by  the  prosecution  be  adopted  in  this  case,  all  the  common 
hiw  rights  of  the  subject  to  deal  on  Sunday  except  so  far  as  they 
have  been  interfered  with  by  the  statutes  of  Charles  II.  will  be 
taken  away,  and  all  that  dealing  on  Sunday  which  is  now 
recdgnised  as  lawful    and  necessary  for   the  convenience    of 


40  CASES  AT  LAW.  [N.  S.  W.  E. 

^^^'       society  and  its  rational  enjoyment  of  Sunday  must  be  declared 
E»  parte      ille^l. 

I  cannot  hold  that  this  clause^  giving  the  police  magistrates 
^^^  *  power  to  close  shops  on  Sanday^  was  ever  intended  to  take  away 
the  common  law  right  of  every  citizen  of  Sydney,  whether  he 
keeps  a  shop  or  not,  of  dealing  on  Sunday,  which  is  enjoyed  by 
every  British  subject,  except  so  far  as  it  has  been  interfered  with 
by  the  Statute  29  Gar.  II.,  c.  7.  That  statute,  as  this  must  be, 
has  been  most  strictly  construed,  and  in  a  series  of  decisions  in 
the  English  Courts  has  been  held  not  to  interfere  with  any  such 
dealings  as  are  not  within  the  scope  of  a  man's  ordinary  business. 
If,  however,  the  restricted  meaning  which  I  attach  to  the  section 
in  question  is  not  held  to  be  correct,  the  giving  of  a  cheque  or 
bill  on  Sunday,  and  many  other  things  which  have  been 
expressly  held  to  be  legal,  though  legal  in  every  part  of  the 
colony  to  which  the  Act  has  not  been  extended  by  proclamation, 
will  be  illegal  in  Sydney. 

So  strictly  has  the  Act  of  Charles  II.  been  interpreted  by  the 
English  Courts,  that  though  the  words  of  the  statute  are  ''No 
tradesman,  artificer,  workman,  labourer,  or  other  person  whatso- 
ever, shall  do  any  worldly  business  upon  the  Lord's  day,"  the 
Court  of  King's  Bench,  in  the  case  of  Sandiman  v.  Breach  (2) 
held  that  these  most  general  words  could  not  be  held  to  include 
the  owner  or  driver  of  a  stage  coach  who  hired  out  a  vehicle  on 
Sunday,  because  the  words  were  only  applicable  to  persons 
ejuadem  generis. 

In  order  to  get  out  of  the  numerous  difficulties  that  will  arise 
if  all  dealing  on  Sunday  is  declared  illegal,  it  is  said  that  trading 
or  dealing  is  to  be  construed  as  only  meaning  the  buying  or 
selling  of  goods,  wares,  and  merchandise.  I  know  of  no 
authority  for  holding  that  so  narrow  a  construction  is  to  be 
placed  upon  these  wordsf,  and  the  liberty  which  is  thus  to  be 
taken  with  the  Act  appears  to  me  much  greater  than  reading 
the  words  as  if  written  ''so  trade  or  deal."  Trading  and  dealing 
are  words  which  must  be  construed  according  to  their  ordinary 
and  accepted  meaning,  and  it  is  impossible  to  deny  that  they 
are  used  with  reference  to  bargaining  for  the  exchange  of  many 

(2)  7  B.AC.  96. 
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ihings  for  a  consideration  besides  the  mere  selling  of  goods,  1888. 
wares,  and  merchandise.  If  A  makes  a  contract  with  B  for  the  En  parte  * 
sale  of  a  horse  and  B  agrees  to  pay  for  it  by  cheque  on  Sunday,  ^^'■mon. 
and  A  comes  for  his  cheque  and  B  pays  him  and  gets  a  receipt,  ^*»<^«'  J- 
it  would  be  idle  to  contend  that  B  was  not  dealing  with  A  on 
Sunday.  If  A  goes  to  a  liveryman  and  hires  a  carriage  and  pair 
from  him  on  Sunday  and  then  pays  for  them  by  a  cheque,  could 
it  he  contended  for  one  moment  that  there  had  been  no  dealing 
on  Snuday?  Suppose  the  cheque  given  to  the  liveryman  is 
diflhonoured  and  he  sues  upon  it.  If  the  contention  of  the 
prosecution  is  correct  that  all  dealing  on  Sunday  is  illegal,  the 
defendant  would  be  able  to  plead  as  an  answer  to  the  actioil  on 
the  cheque  that  the  transaction  on  Sunday  was  illegal,  and  that 
therefore  the  plaintifE  could  not  recover.  In  directing  the  jury 
npon  such  a  plea,  could  any  Judge  direct  them-  that  such  a 
transaction  on  Sunday  was  not  trading  or  dealing,  as  trading  or 
dealing  only  meant  the  buying  or  selling  of  goods  ?  Yet  such 
most  be  the  direction  of  the  Judgp  if  the  Court  holds,  as  I 
understand  it  does,  that  trading  or  dealing  only  means  the 
buying  of  goods,  wares,  and  merchandise.  The  rule  that  words 
sre  to  be  taken  as  used  in  their  ordinary  popular  meaning  is 
elementary  learning. 

We  are  not  at  liberty  to  deal  arbitrarily  with  the  meaning  of 
words,  and  say  they  shall  mean  something  different  to  what  all 
^  world  knows  them  to  mean,  in  order  to  make  them  harmonise 
with  a  construction  that  would  otherwise  appear  absurd.  The 
Court  is  doubtless  not  to  legislate  but  to  interpret ;  but  it  never 
can  be  safely  interpreting  the  meaning  of  an  Act  of  Parliament 
if  it  can  only  interpret  by  doing  violence  to  the  ordinary  meaning 
of  words. 

Again,  by  section  3  of  the  Act  of  Charles,  selling  victuals  in  a 
oookshop,  or  milk  at  certain  hours  of  the  day,  is  expressly 
permitted ;  but  if  the  construction  contended  for  by  the  prosecu- 
tion is  adopted,  all  such  obviously  necessary  dealing  on  Sanday 
becomes  illegal,  and  every  milkman  who  delivers  milk  on  Sunday 
win  be  conunitting  an  illegal  act,  as  it  is  said  that  this  Act  was 
meant  to  be  more  stringent  than  the  Act  of  Charles,  and  there- 
fore repeals  much  of  it  by  intendment.     Indeed,   should  the 
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1888.  words  of  the  section  be  held  to  make  any  person  who  shall  in  any 
Ex  parte  way  deal  on  Sunday  liable  to  a  penalty,  the  liberty  hitherto 
enjoyed  by  the  public  on  Sunday  will  be  entirely  destroyed. 
eyer  .  rpj^^  payment  and  receipt  of  every  cab,  omnibus,  and  steam  ferry 
fare  will  at  once  become  illegal,  and  any  person  receiving  or 
paying  such  fare  will,  it  appears  to  me,  be  liable  to  prosecution. 
And  unless  the  Crown  be  exempted  from  the  operation  of  this 
Police  Actf  because  not  expressly  mentioned  as  within  its 
operation,  it  might  be  suggested  that  the  issue  of  all  tram  and 
railway  tickets  by  the  Government  is  also  illegal. 

Such  results  following  from  the  interpretation  of  the  Act  as 
contended  for  by  the  prosecution  show  the  absurdity  of  the  con- 
tention, and  the  necessity  of  restricting  the  meaning  of  the 
words  to  the  trading  or  dealing  which  the  magistrates  are 
enjoined  not  to  permit — ^namely,  trading  or  dealing  in  a  shop. 

For  these  reasons,  as  the  present  conviction  was  not  for  trading 
or  dealing  in  a  shop,  the  conviction,  in  my  opinion,  cannot  be 
sustained,  and  ought  to  be  set  aside.  Mr.  Justice  Stephen,  how- 
ever, having  given  his  judgment  with  considerable  doubt,  and 
having  suggested  that  the  matter  should  be  referred  to  the  Full 
Court,  I  think  the  appeal  should  be  sustained  without  costs. 

OwBN,  J.  After  a  very  careful  consideration  of  this  case,  I 
have  arrived  at  the  same  conclusion  as  the  Ohief  Justice.  I 
regret  that  I  cannot  put  the  same  construction  on  this  Act  as 
Mr.  Justice  Wivdeyer,  for  I  hold  as  strongly  as  he  does  that  this 
Act,  construed  as  I  construe  it,  if  pushed  to  extremes,  is  at 
variance  with  the  requirements  of  modern  society.  It  may  have 
served  a  good  purpose  when  it  was  passed  in  1833,  when  perhaps 
greater  stringency  in  the  law  as  to  the  observance  of  Sunday 
was  needed,  than  in  the  altered  circumstances  of  the  present  day. 
But  this  renders  it  the  more  necessary,  in  trying  to  arrive  at  the 
true  interpretation  of  the  Act,  to  follow  the  plain  meaning  of  the 
words  used,  lest,  in  trying  to  adapt  its  provisions  to  the  require- 
ment of  to-day,  I  should  import  a  meaning  never  intended  by 
the  Legislature, 

The  10th  section  of  ^^  -^^^  begins  with  a  general  injunction 
tb  the  ^^^s^ih^^^^  to  cause  the  Lord's  day  "  to  be  duly  observe '' 
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in  tlie  town.  The  one  observance  required  seems  from  the  rest  ^^^' 
of  the  section  to  refer  to  the  prohibition  of  trading.  The  statute  :Ex  parte 
of  Charles  II.  was  then  in  force,  which  was  directed  chiefly 
against  working  on  the  Lord's  day,  and  this  Act  appears  to 
have  been  passed  to  prevent  trading  on  that  day.  Following 
this  general  direction  to  cause  the  Lord's  day  to  be  duly 
observed,  the  magistrates  are  directed  not  to  permit  shops,  &c., 
to  be  open  for  the  purpose  of  trade  or  dealing,  with  certain 
exceptions.  Then  the  section  continues :  '^  And  any  person  who 
shall  trade  or  deal  or  keep  open  any  shop  or  store,  or  any  other 
phkce  (except  as  aforesaid)  for  the  purpose  of  trade  or  dealing,'' 
Ac.,  shall  be  fined. 

It  is  contended  that  the  directions  to  the  magistrates  not  to 
pennit  shops  to  be  open  for  the  purpose  of  trading  governs  the 
subsequent  words,  ^Hrade  or  deal,"  and  that  they  should  be  read 
''trade  or  deal  in  any  shop."  If  that  were  so,  the  words 
"trade  or  deal"  would,  in  my  opinion,  be  surplusage,  for  the 
section  adds,  ''or  keep  open  any  shop  or  store  or  any  other  place 
(except  as  aforesaid)  for  the  purpose  of  trade  or  dealing."  If  a 
shop  cannot  be  kept  open  for  the  purpose  of  trade  or  dealing, 
there  cannot  be  any  trade  or  dealing  in  a  shop.  The  Legislature^ 
therefore,  in  my  opinion,  must  have  meant  by  the  words  ''  trade 
or  deal/^  followed  by  the  disjunctive  "  or,"  something  different 
from  trading  or  dealing  in  a  shop.  And  it  would  appear  strange 
that  the  one  observance  of  the  Lord's  day  which  is  so  strictly 
enjoined  could  be  secured  by  closing  shops,  but  allowing  trade 
and  dealing  in  the  open  streets.  I'  think  the  Court  should 
construe  the  words  ^'  trade  or  deal"  in  the  wide  sense  of  traffic 
in  commodities,  and  not  in  the  narrower  sense  which  would 
prohibit  necessary  purchases  or  the  rational  enjoyment  of 
Sunday.  Be  that  as  it  may,  the  Court  has  only  to  declare  the 
kw — ^the  Legislature  can  alter  it.  I  think,  therefore,  the  appeal 
should  be  dismissed,  and  for  the  reasons  stated  by  the  Chief 
Juiliee,  without  costs. 

Appeal  dismissed,  without  costs. 

Attorneys  for  appellant :  McCulloch  8f  McOulloch 
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1888.  WILSON  V,  RICHABDSON. 


and 
Owen  J. 


Feb  16        Landlord  and  ienaid — DistrM^— Attorney  "  dyily  constiivJbed** — Writim^ — 15  Fie. 

No,  11,  ».  1. 

The  C.J.  An  attorney  "  duly  oonstituted  "  to  issue  a  warrant  of  distress  under  16  Vic. 

^**f^^  ^'    ^^-  ^^'  "•  ^*  "*"*'*  ^  appointed  in  writing. 

DiSTEICT  COUET  APPEAL. 

This  wasi  an  appeal  against  the  decision  of  Mr.  District  Court 
Judge  Wilkinson  in  an  action  tried  in  the  District  Court  on 
November  11.  The  action  was  one  brought  by  David  Wilson 
against  F.  S.  Richardson^  who  was  the  holder  of  a  bill  of  sale 
over  the  goods  of  a  Mrs.  Chatfield^  which  were  in  a  house  of 
which  Wilson  was  the  landlord.  On  the  2nd  June  last^  the  rent 
being  in  arrear,  Wilson  authorised  a  distress  to  be  levied  upon 
the  goods.  Wilson  himself  did  not  sign  any  warranty  but  his 
agents^,  or  persons  said  to  be  his  agents — Messrs.  Oatley  and 
Cahill — signed  a  warranty  and  a  baiHff  named  Foster  went  into 
possession  to  recover  the  rent.  On  the  3rd  June  a  letter  was 
written  to  him  by  Mrs*  Chatfield,  by  which  she  undertook  to 
allow  him  to  enter  into  possession  at  any  time  until  the  rent  was 
paid>  and  that  she  woold  not  remove  any  furniture.  On  the  4th 
June  Foster  left  the  premises  altogether^  leaving  no  person  in 
possession^  not  even" the  tenant^  as  far  as  the  evidence  disclosed^ 
and  on  the  7th  June  the  bailiff  of  the  bill  of  sale  holder  entered 
upon  the  premises  under  the  powers  of  the  bill  of  sale^  and 
found  no  person  in  possession  for  the  landlord.  The  furniture 
was  then  removed  by  the  bill  of  sale  holder  and  sold^  and  the 
landlord  sued  him  in  trover.  At  the  hearing  the  attorney 
for  the  defendant  contended  that  an  action  of  trover  would  not 
lie^  and  counsel  for  plaintiff  then  obtained  leave  to  add  a  count 
for  pound-breach  or  rescue,  this  being  tantamo  mt  to  saying  that 
the  defendant  took  the  goods  out  of  the  possession  of  the 
plaintiff's  bailiff.  His  Honour  declined  to  nonsuit,  and  gave  a 
verdict  for  plaintiff  for  24Z. 

A  rule  nisi  ^^^  granted  to  set  aside  the  verdi  ;t  and  have  it 
entered  for  j^e  defendant  on  the  following  grounds  : — 1.  That 
his  iionoar<.>x^a^d  not  have  amended  the  plaint  by  adding  the 
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count  for  rescue  or  ponnd-breacli.     2.  That  it  was  not  proved        ^^^- 
that  the  plaintiff,  as  landlord,  had  given  a  legal  authority  to      Wilson 
Messrs.  Oatley  and  Cahill  to  sign  a  warrant  of  distress  on  his  bichaedson. 
behalf,  such  authority  having  been  verbal  only,  and  that,  there- 
fore, there   was  no   legal   distress    (a).     3.   That   Poster,   the 
aDeged  bailiff  of  the  plaintiff,  having  been  out  of  possession  of 
the  goods  distrained  upon  when  taken  by  the  defendant,  the 
defendant^  under  the  circumstances  disclosed  in  the  evidence, 
bad  lawful  right  to  take  them.     4.   That  the  plaintiff,  having 
permitted  Messrs.  Nicholson  and  Co.,  under  the  circumstances 
disclosed  in  the  evidence,  to  remove  the  piano  which  had  been 
distrained  upon,  so  far  intermeddled  with  the   distress  as  to. 
vitiate  the  proceedings  thereunder,  and  to  justify  the  defendant 
in  taking  the  goods  in  dispute  in  the  above  action. 

Goben,  for  the  defendant.  As  to  the  first  ground,  the  action 
was  originally  brought  in  trover,  in  which  form  the  plaintiff 
could  not  succeed :  Woodfall,  L.  &  T.  (lOth  ed.),  880.  The 
couit  added  was  one  for  pound-breach.  The  nature  of  this 
action  is  so  different  and  the  proof  in  the  former  action 
necessary  to  entitle  the  defendant  to  a  verdict  is  so  different  as 
to  make  the  amendment  one  that  cannot  be  made  under  s.  109 
of  the  District  Courts  Act  (22  Vic.  No.  18).  In  the  action  for 
tarovOTto  entitle  the  defendant  to  succeed  it  would  have  been 
Mmply  necessary  for  him  to  have  proved  the  bill  of  sale  under 
which  he  claimed  the  property,  to  shew  that  the  goods  were  his 
and  not  the  plaintifPs,  and  that  therefore  the  defendant  would 
be  entitled  to  a  verdict,  whereas  under  the  added  count  for 
pound-breach  it  would  be  necessary  for  him  to  go  into  the  whole 
of  the  evidence  connected  with  the  seizure  of  the  goods  to 
establish  his  defence :  WilkiTi  v.  Reid  (1) ;  Lucas  v,  Tarleton  (2) ; 
Unmn  v.  Adams  (3)  ;  Jacobs  v.  Seward  (4).     As  to  the  second 

(a)  15  Vic.  No.  11,  b.   1  (DuAren  bailiff  then  duly  authorised  by  warrant 

JUiJ  :— "  No  person  to  whom  any  rent  under  his  hand  or  under  the  hand  of 

BhaU  be  due  shall  diBtrain  any  goods  his   attorney    duly    constituted   such 

V  chattels  for  such  rent  except  by  warrant  to  be  in  the  form,  kc, 
hxnaelf  penonally  or  by  his  agent  or 

(1)  15  C.B.  192.  (3)  1  F.  &  P.  312. 

(2)  3  H.  ft  9.  U6.  (4)  L.B.  6  H.L.  464 ;  41 1«J.  C JP.  ^1. 
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^^^8.  point,  B.  1  of  the  Act  15  Vic.  No.  11  (a)  shews  how  a  distress 
Wilson     may  be  effected.     The  word  '^  agent "  having  been  nsed  in  the 

BicHABDBON.  ©^^1©^  part  of  the  section  referred  to,  and  the  word  '^  attorney  " 
in  the  subsequent  part,  it  is  obvious  that  the  Legislature  intended 
the  word  "  attorney  *'  to  have  a  meaning  different  to  the  inter- 
pretation usually  given  to  the  term  "agent,'*  which  generally 
speaking  may  mean  an  agent,  authorised  either  verbally  or  in 
writing,  though  not  under  seal.  Seeing  that  the  words  "  duly 
constituted  "  follow  the  word  "  attorney,"  and  that  in  schedule 
A.  to  the  Act  the  form  of  the  warrant  to  distrain  requires  tbe 
signature  in  such  a  case  as  the  present  to  be,  say,  "  A.  B.,  by  his 
attorney,  G.  H.,''  the  conclusion  that  the  Act  requires  tbe 
attorney  to  be  appointed  at  least  in  writing,  if  not  under  seal,  is 
the  stronger.  It  appears  to  have  been  the  intention  of  the 
Legislature  to  put  beyond  the  possibility  of  dispute  any  question 
between  the  landlord  and  tenant  as  to  the  authority  of  the 
person  distraining,  so  that  the  confusion  and  doubt,  often  arising 
where  an  authority  is  only  verbal,  should  not  arise.  As  to  the 
third  ground,  the  bailiff  who  distrained  on  behalf  of  the  landlord 

,  went  into  possession  on  the  2nd  June.     On  the  3rd  June  he  left 

the  premises,  having  received  from  the  tenant,  Mrs.  Chatfield, 
the  following  document : — "  I  permit  Mr.  Foster  to  enter  these 
premises  at  will  until  the  warrant  for  rent  held  by  him  is  satisfied^ 
and  will  not  remove  any  furniture  therefrom  during  his  absence. 
—(Signed)  Ann  Chatfibld.*'  He  called  at  the  premises  on  the 
4th  June,  and  did  not  return  again  until  the  7th,  after  the  goods 
had  been  removed  by  the  defendant.  I  contend  that  that  was  an 
abandonment  of  possession,  and  that,  under  the  document  signed 
by  Mrs.  Chatfield,  she  was  not  holding  the  goods  on  behalf  of 
the  bailiff,  and  therefore  the  abandonment  was  complete. 

[The  Chief  Justice.  Can  a  bailiff  delegate  to  a  person, 
not  authorised  by  the  warrant,  the  power  to  hold  the  goods  for 
him  ?] 

No.  All  persons  who  hold  the  goods  under  the  distress  must 
be  authorised  by  ^^^  warrant :  Blades  v.  Arundale  (5)  is  different 
from  the  Jhd^^^l  Bank  v.  Kretschman  (6),  because  in  the  latter 

(a)  Supra, 
(6)  1^.  z^.  '^^'  ^^^  ^  N.S.W.  LJt.  188. 
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case   it   was   satisfactorily   proved   that   it    was    agreed    that        '^^^- 
Kretschman  should  hold  the  goods,  acting  for  the  oflBcer  in  charge      Wilson 
of  the  goods,  whereas  there  was  no  such  agreement  here.     [The  richabdson. 
Court  stopped  him.] 

ffOonnor  {Coghlan  with  him),  for  the  plaintiff,  shewed  cause. 
Theword  " attorney''  in thissection isonlyanother nameforagent. 
The  general  meaning  of  the  word  '^  attorney ''  is  an  agent.  The 
attorney  under  a  power,  by  deed  or  letter,  is  a  special  use  of  the 
term,  and  it  could  not  have  been  intended  by  the  Legislature  to 
haye  that  special  meaning  in  this  section  :  Story  on  Agency,  §  25  ; 
Chitiy  on  Gontr.  (1 1th  ed.)  194.  As  a  general  rule  an  "  attorney  " 
may  be  appointed  by  parol :  Story  on  Agency,  §  47,  48 ;  Evans 
on  Principal  and  Agent,  p.  16.  An  agent  appointed  to  sign  a 
contract,  which  must  be  in  writing  under  the  4th  section  of  the 
Statute  of  Fra'ude,  need  not  be  appointed  in  writing ;  and  the 
words  used  there  are  ''  other  person  thereunto  by  him  lawfully 
a^horised  :"  Chitty  on  Gontr.  (11  th  ed.)  279.  * 

The  judgment  of  the  Court  (the  Chief  Justice,  Windbtbr  and 
OwKN,  JJ.)  was  delivered  by 

The  Chief  Justice,  who  (after  stating  the  facts)  said : — We 
do  not  think  it  necessaiy  to  express  any  opinion  on  the  first 
or  third  grounds.  As  to  the  third  ground,  we  should  have  had 
to  call  on  Mr.  Goheh  again  ;  but  I  may  refer  to  Swann  v.  Earl  of 
Falmouth  (8),  where  the  landlord's  agent  walked  round  a 
demised  wharf,  left  a  written  notice  that  he  had  distrained  goods 
lying  there  for  rent,  and  that  they  would  be  appraised  and  sold, 
if  not  replevied ;  and  it  was  held  that,  notwithstanding  that 
there  had  been  an  actual  seizure,  and  no  abandonment  under 
8. 10  of  11  Geo.  II.,  c.  19,  which  is  in  force  in  this  colony,  the 
landlord  had  power  to  sell  the  goods  on  the  premises.  The  case 
would  be  .different  if  it  had  arisen  between  the  landlord  and  a 
purchaser  under  a  bill  of  sale  without  notice.  But  we  do  not 
think  it  necessary  to  express  any  opinion  on  that  point. 

With  respect  to  the  second  ground,  we  think  the  point  taken 
on  behalf  of  the  defendant  is  fatal  to  the  plaintiff's  right  to 

(8)  8  B.  &  C.  466. 
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1888.  recover  in  this  action.  It  appears  that  there  was  no  evidence 
Wilson  that  any  authority  in  writing  was  given  to  Messrs.  Oatley  and 
KicauuMON.  Cahill ;  in  other  words,  we  are  unable  to  see  that  Messrs.  Oatley 
The  C  J  ^^^  Cahill  were,  within  the  meaning  of  the  first  section  of  the 
Act,  15  Vic.  No.  11,  the  ^^ attorneys  duly  constituted"  of  the 
landlord.  The  words  of  the  Act  are  as  follows: — '^  No 
person  to  whom  any  rent  shall  be  due  shall  distrain  any 
goods  or  .chattels  for  such  rent  except  by  himself  per- 
sonally, or  by  his  agent  or  bailiff  then  duly  authorised  by 
warrant  under  his  hand,  or  nnder  the  hand  of  his  attorney 
duly  constituted."  Now  it  has  been  said  that  the  words  '^  duly 
constituted"  may  mean  any  agent.  We  do  not  think  it  is 
sufficient  to  appoint  an  agent  for  this  purpose  by  word  of  mouth. 
We  think  that  the  Legislature  when  altering  the  common  law  of 
England,  as  they  did  by  this  statute,  intended  that  there  should 
be  certain  safeguards  thrown  round  tenants  in  cases  of  distraint, 
and  that  there  should  be  a  warrant  under  the  hand  of  the 
landlord  or  his  agent ;  and  if  the  agent  signed  the  warrant  it  can 
be  only  done  by  an  attorney  duly  constituted.  This  is  necessary 
in  order  that  the  t-e^ant  may  be  at  liberty  to  ascertain  for 
,  himself,  if  he  requires  it,  that  the  person  representing  himself 
as  the  attorney  of  the  landlord  has  been  '^  duly  constituted " 
to  issue  the  warrant.  We  do  not  know  of  any  way  of  duly 
constituting  an  attorney  except  in  writing.  Generally  an 
appointment  of  this  kind  is  made  by  power  of  attorney,  and 
sometimes  under  deed.  For  these  reasons  we  are  of  opinion  that 
the  learned  Judge  before  whom  the  case  was  heard  gave  an 
erroneous  decision  in  holding  that  Messrs.  Oatley  and  Cahill 
were  legally  constituted  attorneys  for  the  purpose  of  signing  the 

warrant. 

Rule  absolute;  verdict  tobe  entered 

as  agreed  at  the  trial,  for  the 

defendant,  unth  costs  here  and 

below. 

Attorney  for  plaintiff  :  Urquhart. 
Attorney  for  defendant :  Fawl. 
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/■  «  BBODRIBB'S  Will  and  the  Stamp  Duties  Aotb   44  Vio.  No.  3  and         1888, 

50  Vic.  No.  10. 


JM.  16. 
8Ump  duiif— Advancement  to  ehildren-^Time  of  aBsesament^Stamp  Duty  Aet$,  4A 

Vie,  No.  3,  M.  48  4*  65,  and  50  Vie,  No.  lO^Praciice^Bight  to  begin.  The  OJ. 

K,  by  a  codicil  to  his  will,  which  recited  that  since  the  date  of  his  will  he  had  ^^ 

•druced  to  his  sons  certain  sums  of  money,  declared  that  in  each  case  the  Owen  J. 
idrsooe  should  be  deemed  to  be  a  part  of  the  share  to  which  the  children  named 
wovld  be  entitled  by  the  will ;  and  directed  the  trustees  to  deduct  the  amounts 
bom  each  share  accordingly.  By  another  codicil,  he  directed  that,  in  making 
neh  dedootions,  the  interest  paid  during  his  lifetime  by  one  of  his  sons  on  such 
•dnaoes  was  not  to  be  included,  and  that  in  the  case  of  another  son,  who  had 
not  paid  interest,  interest  was  to  be  deducted. 

The  testator  died  before,  but  probate  to  his  will  was  taken  out  after,  the 
FMing  of  the  Stamp  Duties  Act  Amendment  Act  of  1886  (50  Vic.  No.  10). 

lUU,  that  the  moneys  so  advanced,  being  advancements  for  the  benefit  of  the 
tHtitoi^s  children,  in  the  nature  of  gifts,  formed  no  part  of  his  estate,  and  were 
notliaUetodnty. 

Edd,  tlso,  that  as  to  such  portions  of  the  estate  as  were  liable  to  duty,  such 
ie^  was  payable  under  the  Act  of  1886,  t.e.,  according  to  the  law  in  force  when 
probate  was  taken  out 

BOd,  also,  that  in  oases  stated  under  44  Vic.  No.  8,  s.  16,  the  appellant 
begins. 

Tms  was  an  appeal  from  a  decision  of  the  Commissioner  for 
Stamps  under  the  16th  section  of  the  44  Victoria  No.  3  (the 
SUmpAct  of  1880).  A  special  case  was  stated  by  the  Commis- 
sioiier  for  Stamps^  at  the  request  of  Mrs.  Catherine  K.  Brodribb 
(widow  and  executrix  of  the  late  W.  A.  Brodribb),  by  way  of 
appeal  from  his  decision  as  to  the  assessment  of  stamp  duty 
upon  probate  of  her  husband's  will.  From  the  case  stated  - 
by  the  commissioner  it  appeared  that  the  testator  died  on  the 
Sht  May,  1886,  and  probate  of  his  will  dated  4th  June,  1875, 
WM  granted  on  the  15th  October,  1886,  to  his  widow,  Catherine 
Kemiedy  Brodribb.  The  probate  was  forwarded  to  the  Commis- 
sioner for  Stamps,  with  the  usual  affidavit,  by  which  it  appeared 
that  the  net  value  of  estate  liable  to  duty  was  14,'805Z.  By  his 
will  the  testator  devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees,  in  trust  to  sell  and  convert  the  same  into 
money  and  to  hold  and  invest  the  proceeds  in  manner  therein 
directed  in  trust  in  equal  shares  for  his  sons  and  daughters.  By 
K.8.W.B.,  Vol.  IX.,  Law.  D 
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^^^'  the  eighth  codicil,  after  reciting  that  since  the  date  of  his  will  he 
In  re  had  advanced  to  his  son  William  Kennedy  Brodribb  4fOO0Z.,  and 
Will.  *^  ^^  son  Kenric  Edward  Brodribb  9736i.  6s.  5d.,  and  to  his 
son-in-law  Hugh  FyfFe,  the  husband  of  his  daughter  Florence, 
bl4iL,  the  testator  declared  that  in  each  case  the  advance  should 
be  deemed  to  be  a  part  of  the  share  to  which  the  children  named 
would  be  entitled  by  the  will;  and  directed  the  trustees  to 
deduct  the  amounts  from  each  share  accordingly.  By  a  tenth 
codicil  he  declared  that  the  sum  advanced  to  his  son-in-law  was 
769Z.  88,  lOd.,  instead  of  5141. ;  and,  also,  that  he  had  made  a 
similar  advance  of  1800Z.  to  his  son  Ernest  George  Brodribb, 
which  was  to  be  similarly  deducted.  This  sum  was  afterwards 
increased  to  1534Z.  The  amount  to  be  deducted  from  the  share 
of  K.  E.  B.  was  not  to  include  interest  which  had  been  paid 
during  the  testator's  lifetime;  but  in  deducting  the  advance 
to  E.  G.  B.,  interest  from  January  22,  1883,  was  also  to  be 
deducted. 

It  also  appeared  that  the  sum  of  4000Z.  advanced  to  W.  K.  B. 
was  the  sum  settled  on  him  on  his  marriage,  in  trust  for  his  wife 
and  children,  and  did  not  form  part  of  the  amounts  in  question. 

The  contest  was  whether  the  other  sums  mentioned  were  liable 
to  stamp  duty. 

It  was  contended  by  the  commissioner  that  the  said  sums 
mentioned  were  advances  made  by  way  of  loans,  and  formed  part 
of  the  estate,  and,  therefore,  should  have  been  included  in  the 
jiffidavit  of  value,  and  duty  paid  thereon;  while  on  the  contrary 
it  was  contended  on  behalf  of  the  executrix  that  the  advances 
s^hould  be  treated  as  gifts,  and  were,  therefore,  not  liable  to  duty. 
It  was  thereupon  arranged  that  the  executrix  should  lodge  an 
affidavit  including  the  said  sums  in  the  assets ;  this  brought  the 
balance  liable  to  duty  up  to  26,844Z.,  on  which  the  commissioner 
assessed  the  duty  at  1073Z.  Ids.,  at  4  per  cent.,  in  accordance  with 
Schedule  B.  of  the  Stamp  Duties  Act  of  1886. 

The  questions  for  the  Court  were — 1.  Whether  the  said  sums 
of  9736Z.  68.  5d.,  7691,  Ss.  lOd.,  1534Z.,  or  any  of  them,  were 
properly  included  in  the  assets  of  the  estate,  and  were  liable  to 
duty  as  Qg^essed  by  the  commissioner ;  2.  whether,  if  not 
properly  ^     iu^ded  in  the  assets,  the  siims  were  chargeable  with 
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gtamp  duty  under  the  oircmnstances  by  tlie  foroe  of  the  55th        i^^- 
section  of  the  Stamp  DiUies  Act  of  1880 ;    3.  whether  the  stamp        in  re 
duty  on  the  whole  estate  should  be  assessed  under  the  Act  of     ^^  * 
1880  or  1886^  the  Act  of  1886  having  come  into  operation  after 
the  death  of  the  testator  but  before  probate  was  granted. 

WdO^Tj  for  the  appellant^  claimed  the  right  to  begin. 

PiUher,  Q.C.^  for  the  CrowUj  claimed  the  same  right. 

Per  curiam.    Counsel  for  the  appellant  has  the  right  to  begin. 

WdOcerj  for  the  appellant.  The  sums  were  moneys  advanced 
to  the  testator's  children^  and  the  codicils  merely  had  the  effect 
of  preventing  the  children  to  whom  the  advances  were  made 
liftvmg  more  than  their  fair  share^  i.e.,  they  were  to  bring  the 
advances  into  hotchpot.  The  testator  was  paid  interest 
during  his  life^  so  that  his  income  should  not  be  diminished. 
Secondly,  these  advances  cannot  be  said  to  be  "  gifts  .  •  • 
made  to  take  effect  upon  the  death"  of  the  testator,  or  to  be  gifts 
made ''  with  intent  to  evade  the  payment  of  duty''  so  as  to  become 
liable  under  section  55  of  44  Yic.  No.  3  (a).  As  to  the  third 
pdnt,  both  by  the  Act  of  1880  (44  Yic.  No.  3)  and  the  Act  of 
1886  (50  Yic.  No.  10)  the  duties  are  leviable  on  the  estates  of 
deceased  persons  and  not  on  probates.  Therefore,  inasmuch  as 
tlie  testator  died  before  the  Act  of  1886  came  into  operation,  the 
dnty  must  be  assessed  according  to  the  former  Act,  notwith- 
standing certain  dicta  in  Be  Rutherford  (1) .  He  also  referred  to 
i4Vic.No.8,  8.48(6). 

(1)  8  N.S.W.L.E.  176. 

(a)  44  Yic.  Ko.  8^  a.  56 : — **  Before  haye  been  oonyejed  or  giyen.    And  any 

tkt  d6ith  of  anj  penon  who  Bhall  here-  oonyeyance  or  gift  of  property  which 

iftflf  make  any  oonyeyanoe  or  gift  of  hereafter  may  be  made  to  take  effect  upon 

ny  eiAate  with  intent  to  eyade  the  pay-  the  death  of  the  person  making  the  same 

■Hot  of  duty  under  this  Act,  such  pro-  shall  be  deemed  to  haye  been  made  with 

p«ty  ■hall  be  deemed  part  of  his  estate  intent  to  eyade  the  payment  of  duty 

for  the  porpoeee  of  this  Act.    And  the  under  this  Act.    .    ." 

payment  of  the  duty  upon  the  yalue  of  (b)  4A  Vic.  Ko.  8,    s.    48  :-— "  The 

nek  property  may  be  enforced  in  the  duties  to  be  leyied,  collected,  and  paid 

Mae  way  as  if  such  person  had  be-  as  aforesaid,  upon  the  estates  of  deceased 

fisathed   or  deyised  the  said  property  persona  shall  be  according  to  the  duties 

to  the  paonon  to  whom  the  same  may  mentioned  in  the  second  schedule  of 

P  8 
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^^^*  Ptlrher,  Q.C.  ((7.  B.  Stephpn  witb  him),  for  the  respondent,  the 

Inrt       Commissioner  for  Stamps.     [He  was  stopped  as  to  the  third 

Will.      point.]     As  to  the  first  point  that  these  advances  formed  part  of 

the  estate  at  the  time  of  his  deaths  and  are  therefore  liable  to 

duty:  Limpus  v.  Arnold  (2).     [He  did  not  argue  the  second 

point.] 

The  Chief  Justics  (after  referring  to  the  facts  as  stated  in 
the  special  case)  said  : — ^The  testator  havings  after  the  date  of 
his  will^  made  several  advances  to  his  sons,  and  to  his 
son-in-law — ^manifestly  for  his  daughter's  benefit — ^he  thought 
it  right  that  the  terms  of  his  will,  which  provided  that 
his  children  should  take  equal  shares  of  his  property, 
should  be  altered.  Accordingly,  by  several  codicils,  he 
directed  that  the  advances  should  be  taken  into  account  in  the 
distribution  of  his  property,  and  that  his  children  who  had 
benefited  by  these  advances  should  not  take  more  than  their 
shares  of  the  estate.  It  is  contended  by  Mr.  Pilcher  that  these 
advances  must  be  treated  as  loans,  and  that  the  amounts  are 
therefore  debts  due  to  the  estate,  and  liable  to  stamp  duty  under 
s.  48  of  44  Vic.  No.  8.  This  is  not  the  question  that  was  decided 
in  LimpvA  v.  Arnold  (8).  In  that  case  the  question  we  have  to 
determine  was  conceded  and  admitted.  We  have  to  look  at  the 
8th  codicil  and  to  judge  what  was  the  intention  of  Mr.  Brodribb 
in  making  these  provisions  for  his  children.  By  that  codicil  tbe 
sum  of  4000Z.,  advanced  to  W.  K.  Brodribb,  was  ^'  to  be  deemed 
to  be  a  part  of  his  share  of  the  testator's  estate,  to  which  he 
should  become  entitled  to  by  the  will."  That  sum  is  treated  in 
the  codicil  in  the  same  way  and  with  the  same  words  as  the  sum 
of  9736Z.  65.  5d. : — ^'  And  I  hereby  declare  that  the  said  advance 
of  9786Z.  6/?.  5d.  to  my  son,  K.  E.  Brodribb,  shall  be  deemed  to  be 
a,  part  of  his  share  of  the  said  estate,  to  which  he  shall  become 
L^ti titled  under  my  said  will,  &c."  So  that  he  had  put  a 
cr>ii3truction  on  the  word  "  advance,"  i.e.,  an  advance  for  the 

thii  Act  [repealed  hy  Schedule  B  of    personal,  which  belonged  to  any  testator 
JO  Vic,  No.  lOJ,  and  such  duties  shall    or  intestate  dying  after  the  commence- 
\        s.  be  charged  and  ch<^®^^^®  upon  and  in  .  ment  of  this  Act.    .    ." 

rmpect  of  all  agtAt^i   whether  real   or 
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benefit  of  his  sons  daring  the  father's  lifetime.     Why  should  the        ^^^' 

Court  decide  that  what  in  the  case  of  W.  K.  Brodribb  meant  an       in  re 

ftdvance^  in  the  case  of  the  others,  where  the  same  words  were       will. 

nsed,  meant  a  loan  f    The   9000Z.   received  by  Kenric  was  as     t^^^  q  j 

much  an  advance  for  his  benefit  as  the  4000Z.  received  by  William. 

We  mnst  treat  all  three  sums  as  advances  made  by  Mr.  Brodribb 

for  the  benefit  of  his  children,  and  as  portions  of   his  capital 

estate  which  he  set  apart,  daring  his  lifetime,  for  the  benefit  of 

his  children.     Bat  then  it  is  said  that  there  was  some  agreem,ent 

for  the  payment  of  interest  on  these   advances   daring   Mr. 

Brodribb's  lifetime,  and  that  this  tends  to  shew  that  the  snms 

were  loans  and  not  advances.     It  is  quite  clear  that  there  was 

some  arrangement  for  interest.     That  is  perfectly  natural.    A 

father  may  naturally  require  a  son  to  whom  he  makes  advances 

to  pay  interest  during  his  life  in  order  not  to  lessen  his  income. 

That  is  exactly  what  was  done  in  Bidmouth  v.  Sidmouth  (4).    On 

these  grounds  we  think  the  commissioner  was  wrong  in  assessing 

toy  daty  upon  these  particular  sums. 

I  find  in  the  case  of  LimpusY,  Arnold  (5)  the  following  passage 
in  the  judgment  of  Lindley,  L.J.,  at  p.  311  : — ^'Whether  the 
word  '  advances '  there  is  used  to  cover  both  gifts  ^  loans,  if 
there  were  any  gifts — ^which  is  my  own  impression — or  whether  it 
is  to  cover  loans  here,  it  seems  to  me  to  include  loans  by  reason  of 
this  reference  to  the  memorandum  book,  and  I  do  not  think 
when  we  bear  in  mind  that  these  were  indisputably  debts  beariug 
interest,  that  we  can  say  that  the  interest  is  to  be  stopped  before 
the  time  arrives  for  extinguishing  the  principal  debt.'^  The 
leftmed  Lord  Justice  uses  the  word  '^  advances ''  in  the  largest 
possible  sense  including  both  loans  and  gifts.  So  it  is  clear  here 
ttttt  Mr.  Brodribb  used  the  word  '^  advances ''  in  its  broadest 
signification  as  a  gift  by  way  of  advancement.  Therefore  these 
soma  were  not  liable  to  duty  as  assessed  by  the  commissioner. 

Ab  to  the  second  question,  whether  the  sums  were  chargeable 
imder  s.  56  of  44  Vic.  No.  8,  Mr.  Pilcher  declined  to  argue  that. 

Upon  the  third  point,  which  is  not  expressly  raised  by  the  case, 
we  expressed  our  opinion  very  clearly  during  the  argument,  i.e., 
that  the  stamp  duty  is  payable  as  of  the  date  of  probate  taken 
(4)  3  Beav.  447.  (5)  15  Q.6.D.  300. 
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188S. 


In  re 

Bbodbibb's 

Will. 

The  C  J. 


ont^  and  not  as  of  tlie  date  of  the  testator's  death.  The 
commissioner^  therefore,  was  right  in  collecting  stamp  dnty  npon 
the  value  of  the  property  at  the  date  of  probate,  as  it  was  payable 
at  the  time  of  probate.  Each  party  having  gained  one  oat  of 
the  three  points  submitted,  our  decision  will  be  without  costs. 

WiNDBTEE  and  OwBN,  JJ.,  concurred. 

Attorneys  for  appellant :  Fisher,  Balfe  8f  Salwey. 
Attorney  for  respondent :  WilKama,  C.S. 


Feb.  28. 


The  C.J. 
Owen  J. 

and 
Foster  J. 


In  re  MOOBB'S  SETTLEMENT  AND  THE  STAMP  DUTIES  ACT, 
44  VIC.  NO.  8. 

Siamp  duty-^Settlemewt^Trugt  to  "  take  efeeV  after  settlor^e  deaih-^iamp  Act 
of  1880,  44  Vie.  No,  9, «.  68. 

M.  conyeyed  lands  and  personalty  to  trustees  upon  trust  to  hold  the  lands  for 
M.  for  life,  and  after  his  death  to  stand  possessed  of  the  lands  and  rents  until 
each  of  his  four  eons  should  successiyely  attain  the  age  of  21,  upon  which 
several  events  the  trustees  should  convey  the  lands  as  follows  i-^"  When  J.  attains 
21  the  lands  in  the  first  schedule  to  J.  and  his  heirs,''  &c.,  &c. ;  so  that  there 
'  was  a  gap  between  the  death  and  the  vesting.  By  the  same  settlement  the 
,  personalty  was  assigned  to  the  trustees  to  hold  the  same  upon  trust  when  the 
youngest  son  attained  21  to  transfer  the  same  to  the  four  sons  as  tenants  in 
common.  Powers  of  management,  sale,  mcmtenanee,  and  aooumulation  were 
given  to  the  trustees. 

Fer  curiam.    Duty  was  payable  under  sec.  63. 

Per  the  C  J.    Duty  would  be  payable  even  if  there  were  no  trust  for  main- 
tenance. 

The  words  "after  his  death"  are  not  to  be  limited  to  *^  up<m  his  death." 

Motion  on  behalf  of  Commissioner  for  Stamps  for  an  order 
al^ainst  W.  Inglis  and  others^  the  trustees  of  a  yolantary  settle- 
ment dated  the  2nd  day  of  December^  1886,  and  made  by  the 
late  E.  L.  Moore,  that  a  sufficient  part  of  the  property  included 
therein  might  be  sold  to  pay  stamp  duty  under  s.  53  of  the 
Stamp  Act  of  1880,  44  Vic.  No.  3  (a). 

(a)  44i  Tic.  No.  3,  s.  53 :— "  Within  after  his  death  .    .    .'  notice  of  such 

six  months  aft^r  the  death  of  any  per-  settlement  shall   be    lodged   by    the 

son  who  Bb^n  /iftve  executed  a  settle-  trustee  thereof  .    .    .  together  with  a 

ment  contain,    ^03y  trust  to  take  effect  declaration   specifying   the   property 
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The  grounds  of  the  motion  appeared  from  an  aflBdavit  of  the  ^^^' 
Commissioner  of  Stamp  Dnties  tp  the  following  effect : — By  a  in  re 
deed  of  settlement  dated  the  2nd  December,  1886,  Edward  sbttlembht. 
Trfimmas  Moore,  of  Badgally,  near  Narellan,  conveyed  to 
trustees,  npon  the  trosts  set  out  in  the  head-note,  certain  real 
estate  therein  particularly  described.  E.  L.  Moore  (the  settlor) 
died  on  the  9th  February,  1887,  having  made  a  will  on  the  14th 
Jannary,  1887,  which,  with  a  codicil  dated  the  26th  January, 
was  duly  proved.  Provision  having  been  made  outside  the  will 
for  his  son,  John  Edward  Moore,  the  Commissioner  for  Stamps 
daimed  duty  on  the  value  of  the  property  passing  under  the 
settlement  under  s.  53  of  the  Stamp  Duties  Act  of  1880  (a). 
The  solicitors  for  the  trustees  being  of  opinion  that  s.  53  applied 
only  to  settlements  taking  effect  after  the  settlor's  death,  and 
insisting  that  the  said  settlement  took  effect  immediately  on 
execution,  declined  to  furnish  the  necessary  declaration  of  the 
Tafaie  of  the  property  settled  for  assessment  of  duty. 

Pifcfcer,  Q.C.,  and  0.  B.  Stephen  for  the  Commissioner  for 
Stamps.  This  settlement  takes  effect  after  the  settlor's  death, 
whether  immediately  or  not  does  not  matter. 

Imgen  and  Sly  for  the  respondents,  the  trustees  under  the 
settlement.  The  words  "  take  effect''  have  been  borrowed  from 
the  English  Succession  Duty  Act  (16  &  17  Vic.  c.  51),  ss.  4  and 
8  (4  Chit.  Stat.  648),  and  so  must  be  admitted  to  include 
ehanging  of  interest  from  reversion  to  possession.  But  the 
interest  of  the  children  in  the  land  does  not  vest  at  the  death  of 
the  settlor,  but  on  the  youngest  child  attaining  twenty-one, 
wliich  may  be  years  hence.  This,  therefore,  is  a  casus  omissus. 
The  section  is  part  of  a  taxing  statute,  and  must  be  construed 
strictly.  When  there  is  a  gap  between  the  settlor's  death  and 
^  next  estate  given,*  the  section  does  not  apply.  The  inter- 
vening rents  result  to  the  settlor  and  pass  under  his  will.     [The 

Asreby  settled  and  the  value  thereof ;  sioner  .    .    .  may  apply  to  the  Supreme 

•nd  &ntj  shall  thereupon  be  payable  Courts  which  may  order  that  a  suffi- 

OB  foeh  value  .    •    .  and  in  case  such  cient  part  .    .    .  may  be  sold,  and  the 

aoUoe  .    .    .    shall  not  be  lodged  and  proceeds  of  such  sale  applied  in  pay- 

the  dttlgr  paid  .    .    .  the  Gommis-  ment  of  the  duty  and  the  costs." 
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^^^'       Court  here  intimated  their  opinion  that  the  clauses  as  to  main- 

I»re       tenance  and  accnmalation  applied  to  the  rents  of  the  land  as 
Moobk's 
Srtlbmsht.  ^®U  as  to  the  income  of  the  personalty.] 

The  Ghibf  Justice.  On  the  2nd  December^  1886^  Edward 
Lammas  Moore^  being  entitled  to  certain  real  estate^  apparently 
to  a  considerable  amount^  and  stock  npon  that  estate,  by  this 
deed  of  settlement  assigned  the  property  to  certain  trustees,  who 
are  the  respondents  here,  in  trust  for  himself  for  life,  and  after 
his  death  to  stand  possessed  of  the  lands  and  rents  until  each  of 
his  four  sons  should  successively  attain  the  age  of  21,  and  upon 
each  such  event  to  convey  lands  to  such  adult  son.  He  seems 
by  the  schedules  to  the  deed  to  have  picked  out  certain  portions 
of  the  real  estate,  and  described  each  portion  which  he  so  gave 
to  each  particular  son.  He  then  directed  the  personalty  to  be 
held  by  trustees  in  trust  until  the  last-mentioned  son — ^who  may 
be  presumed  to  be  the  youngest — should  come  of  age,  and  to  be 
so  held  for  the  benefit  of  his  sons,  share  and  share  alike.  Then 
there  is  a  clause  in  the  deed  by  which  the  settlor  directs  that  the 
income  from  the  shares  of  the  sons  should  be  applied,  so  far  as 
is  necessary,  towards  their  maintenance  and  education ;  and  that 
such  portions  not  necessary  for  that  purpose  should  be  allowed 
to  accumulate  in  the  hands  of  the  trustees  and  be  added  to  the 
principal  sum  to  which  the  sons  would  become  entitled  under  the 
settlement.  That  is  the  nature  of  the  settlement,  and  having 
executed  it  on  the  2nd  December,  1886,  Mr.  Moore,  on  the  9th 
February  following,  made  a  will,  and  died  on  the  28th  February, 
so  that  the  settlement  was  executed  within  a  little  more  than  two 
months  of  his  death.  Under  this  settlement  there  is  an  interval 
between  the  settlor's  death  and  the  time  at  which  the  shares  of 
the  sons  became  vested  in  them.  These  shares  do  not  become 
vested  until  the  sons  come  of  age.  On  first  inspection  of  the 
deed  there  appeared  to  be  no  disposition  of  rents  accruing 
between  the  time  of  the  death  of  the  settlor  and  the  time  of  the 
sons  attaining  age.  But,  as  I  pointed  out,  the  disposition  of  the 
profits  during  the  interval  is,  in  &ct,  provided  for.  Mr.  Lmgen 
has  argaed  th^^  ^^  bring  the  trusts  for  the  children  within  s.  53^ 
such  truBta  Xhjifit  take  effect  on  the  death  of  the  settlor  eo  instanti ; 
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and  that  inasmuch  as  they  did  not  take  effect  on  the  death  of  the  ^888. 
settlor^  they  were  not  within  the  section.  I  am  of  opinion  that  s.  In  re 
53  of  thfi  Stamp  Act  does  apply  to  sach  a  settlement  as  this,  and  settlbxent. 
thatthe  words  ''after  death*'  are  not  to  be  read  as  ''on  the  death."  rpj^g  qj 
If  the  arguments  of  the  learned  counsel  for  respondents  are  held 
to  be  good,  and  the  construction  he  places  upon  the  section 
aooepted,  it  would  be  easy  to  evade  the  provisions  of  the  section. 
An  interval  of  a  week  after  the  death  would  be  sufficient.  I  think 
the  word  "  after"  must  be  read  in  its  natural  signification,  and 
diat  is  that  whether  the  settlement  takes  effect  immediately  upon, 
or  a  month  or  year  after,  the  death  of  the  settlor,  if  it  was  a 
settlement  taking  effect  at  any  time  after  the  death  of  the 
t68ta(K)r,  it  comes  under  the  53rd  section  of  the  Act.  Then, 
looking  at  the  deed,  I  find  there  a  trust  which  is  to  take  effect 
immediately  upon  the  death  of  the  testator.  The  trustees 
immediately  upon  the  death  of  the  testator  take  the  rents,  the 
iflsne  of  the  real  estate,  and  hold  them  for  the  education  and 
maintenance  of  the  children,  and  whatever  accumulations  arise 
are  to  be  added  to  the  principal  sum  to  be  taken  by  each  upon 
attaining  age.  For  these  reasons  I  am  of  opinion  that  the 
applicant  is  entitled  to  sncceed. 

OwBH,  J.  I  entirely  concur  with  his  Honour  the  Chief  Justice 
in  this  particular  case — that,  under  the  clause  for  maintenance, 
the  trust  took  e;ffect  immediately  on  the  death  of  the  settlor — and 
that  is  sufficient  for  the  decision  of  the  Court.  I  would  rather  not 
give  a  positive  opinion  on  the  other  point  raised  by  Mr.  Lingen, 

FosTSB,  J.  I  also  concur ;  but  I,  too,  would  rather  not  express 
any  opinion  upon  the  general  point  as  to  the  meaning  of  the 
words  "after  death." 

Application  granted,  with  costs  of 
sale  (if  necessary)  and  costs  of 
this  application.  Order  to  lie  in 
the  office  for  a  month. 

Solicitors  for  respondents :  Deane  ^  Deane. 
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1888.  THE  QUEEN  v.  BKOWN  and  DUNCAN. 

JRj6.  29.       Criminal  law-^Lareeny — Proo/  of  ownerthip—*'  Bvbstanfial  wrong  or  other  mis- 

_  carriage  tfiiuUee*' — 16  Vie.  No.  17,  «.  428. 

TheCJ. 

f^ii^de^er  J.  Upon  a  trial  for  larceny,  the  jury  were  direoted  that  if  they  thought  the 
*^  J  question  of  the  guilt  of  the  accused  turned  at  all  upon  the  question  of  owner- 
ship, they  must  acquit  if  they  saw  any  reasonable  doubt  on  the  question 
whether  the  goods  alleged  to  be  stolen  were  the  property  of  the  person  in  whom 
they  were  laid;  but  that^  if  they  were  satisfied  that  tiiie  accused  was  guilty, 
irrespective  of  the  question  of  ownership,  then  jmmd  facte  evidenoe  of  owner- 
ship was  sufficient. 

JETald,  that  the  direction  was  right ;  that  under  the  circumstances  it  was  not 
necessary  to  leave  expressly  to  the  jury  the  question  of  reasonable  doubt  as  to 
ownership ;  that,  the  jury  by  their  verdict  having  found  as  a  fact  that  the 
question  of  guilt  did  not  turn  upon  the  question  of  ownership,  the  question  of 
ownership  became  immaterial ;  and  that  there  was  no  '*  substantial  wrong  or 
other  miscarriage  of  justice"  (within  s.  423  of  46  Tic.  No.  17)  to  justify  the  Court 
in  setting  aside  the  conviction. 

B,  V.  Itaaee  (5  N.S.W.L.B.  869),  so  far  as  it  lays  down  a  general  rule  that  in 
all  cases  of  larceny  there  must  be  strict  proof  of  the  ownership  of  the  goods 
stolen,  overruled. 

Crown  casb  rbsbbvbd. 

The  following  case  was  stated  by  Mr.  Pietrict  Court  Jadge 
Murray  J  ohairman  of  Quarter  Sessions  : 

'^  The  prisoners  were  charged  at  the  Lismpre  Quarter  Sessions^ 
held  last  Thursday^  with  stealing  a  cow^  the  property  of  Charles 
Yabsley  and  Thomas  Yabsley.  There  was  ample^  but  possibly 
not^  in  the  opinion  of  the  jury/conclusire^  evidence  to  prove  that 
the  cow  alleged  to  have  been  stolen  was  the  property  of  the 
persons  named  as  the  owners.  There  was  also  sufficient  evidence 
to  justify  the  jury  in  convicting  of  the  larceny  of  the  cow^  apart 
from  all  question  of  ownership :  that  is  to  say^  supposing  there 
had  been  no  evidence  of  ownership  in  the  Yabsleys^  and  the 
indictment  had  described  the  cow  as  the  property  of  a  person 
unknown^  then  the  jury  would  have  been  justified  in  convicting 
both  the  accused. 

"  In  summing  up,  I  directed  the  jury  thus  : — ^If  they  thought 
the  question  of  the  guilt  of  the  accused  turned  at  all  upon  the 
question  of  ownership,  then  they  must  acquit  if  they  saw  any 
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reasonable   doubt  on  the  qnestion   whether  the   cow  was  the       ^Q^- 
property  of  the  Tabsleys  or  not.  Th«  Qubbn. 

''If,  from  evidence  not  touching  the  question  of  ownerahip,  they  bbown 
were  satisfied  beyond  all  reasonable  doubt  that  the  accused  were  _  ^^^ 
guilty  of  stealing  the  cow ;  then,  if  they  found  that  there  was 
some  fair  evidence  to  prove  the  ownership  as  laid,  they  ought  to 
convict :  and  that,  having  satisfied  themselves  of  the  guilt  of  the 
aocnsed,  they  were  not  to  acquit  only  because  they  saw  (if  they 
shoold  see)  a  reasonable  doubt  on  this  question  of  ownership, 
which  would  then  be  practically  immaterial  to  the  question  of 
gnilt.  I  explained  the  matter  very  fully  to  the  jury ;  and  I  have 
no  doubt  they  understood  the  direction.  Mr.  (yByarij  counsel 
for  the  defence,  asked  me  at  the  conclusion  of  my  charge  to 
direct  the  jury  to  acquit,  if  (whatever  view  they  took  of  the 
evidence)  they  saw  any  reasonable  doubt  on  the  question  of 
ownership.  He  cited  Begina  v.  Isaacs  (1).  Both  prisoners  were 
convicted,  and  are  now  under  sentence. 

''The  questions  for  the  consideration  of  the  Honourable  the 
Supreme  Court  are  these ; — 1.  Whether  my  direction  was  right; 
or  whether  I  ought  to  have  directed  the  jury  to  acquit  the 
prisoners,  whom  they  found  to  be  guilty  of  stealing  the  specific 
article  charged,  if  they  thought  the  evidence  of  ownership  laid 
was  not  conclusive  to  prove  a  fact  which  they  found  had  no 
bearing  on  the  question  of  guilt  ?  In  other  words,  whether  I 
ooght  to  have  held  that  it  was  necessary  to  add  to  an  indictment 
laying  the  subject  matter  of  larceny  in  a  particular  person  a 
ooont  laying  it  in  a  person  unknown ;  to  meet  the  contingency 
of  the  evidence  leaving  a  bare  reasonable  doubt  on  the  question 
of  ownership,  under  circumstances  which,  without  any  proof  of 
ownership,  would  justify  a  conviction  ?  2.  Whether,  supposing 
I  was  wrong  in  directing  the  jury  as  I  did,  any  '  substantial 
wrong'  was  done,  or  there  was  any  'miscarriage  of  justice' 
within  the  meaning  of  s.  428  of  the  Criminal  Law  Amendment 
Act?'' 


}jj  for  the  Orovni,  in  support  of  the  conviction.     In  R. 
▼•  Isaacs  (1),  the   only  question    was  whether   there  was  any 

(1)  6  N.S.W.  hJB^  860 
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^^^-  evidence  of  ownership  to  go  to  the  jury.  Here  the  learned 
ThbQuebn  chairman  told  the  jury  that,  if  they  thought  the  question  of 
Brown  guilt  turned  upon  the  question  of  ownership,  then,  if  they 
had  any  reasonable  doubt  as  to  the  question  of  ownership, 
the  prisoners  should  be  acquitted.  There  was  ample  evidence 
that  the  prisoners  had  stolen  the  cow;  and  the  jury,  by 
convicting  them,  after  the  learned  chairman's  direction, 
must  be  taken  to  have  found  that  the  question  of  the 
ownership  of  the-  goods  was  immaterial.  Therefore,  there  was 
no  substantial  wrong  or  other  miscarriage  of  justice. 

There  was  no  appearance  for  the  prisoners. 

The  Chibp  Justice.  In  this  case  the  prisoners  were  jointly 
indicted  for  stealing  a  cow,  and  were  tried  before  Mr.  District 
Court  Judge  Murray,  who  has  stated  a  case,  having  been  pressed 
with  the  case  of  22.  v.  Isaacs  (1).  In  the  case  stated  here  his 
Honour  has  said  that  there  was,  in  his  opinion,  ample  evidence 
to  justify  the  jury  in  coming  to  the  conclusion  that  the  cow  was 
stolen,  and  that  it  was  the  property  of  the  persons  in  whom  it 
was  laid.  His  Honour  then  reports  that  he  directed  the  jury  as 
follows: — ''If  they  thought  the  question  of  the  guilt  of  the 
accused  turned  at  all  upon  the  question  of  ownership,  then  they 
must  acquit,  if  they  saw  any  reasonable  doubt  on  the  question 
whether  the  cow  was  the  property  of  the  Yabsleys  or  not.''  Of 
^  course,  we  can  conceive  that  cases  may  arise  where  the  guilt  of 
.  the  accused  may  turn  upon  the  question  of  ownership,  and  on 
the  other  hand  we  can  also  conceive  cases  where  the  guilt  of  the 
accused  would  not  turn  in  the  slightest  degree  upon  that 
question  ;  in  fact,  it  is  not  an  unusual  thing  for  the  stolen  goods 
to  be  described  as  the  property  of  some  person  or  persons 
unknown  to  the  Crown ;  and  it  is  always  in  the  power  of  the 
Judge,  if  the  matter  be  material,  to  amend  the  statement  of 
ownership ;  but  in  this  case  there  was  no  amendment  asked  for, 
nor  does  there  appear  to  have  been  any  necessity  for  such 
amendment.  Now,  the  question  arises — ^the  prisoners  having 
been  found  guilty,  and  the  case  not  having  gone  expressly  to 
the  juiy  0X2  tj^^  question  of  reasonable  doubt  as  to  the  ownership. 


VOL  IX.]  CASES  AT  LAW.  61 

irrespective  of  the  point  of  the  guilt  of  the  accused  turning  upon  ^^^' 
tie  question  of  ownership — whether  there  has  been  such  a  Thb  Qubbn 
substantial  wrong  or  other  niiscan*iage  of  justice  that  the  con-  Brown 
Fiction  should  be  set  aside.  I  am  clearly  of  opinion  that  there  duncan. 
was  no  such  wrong  or  miscarriage  of  justice,  inasmuch  as  the  rpj^^  q  j 
jury  must^  under  the  ruling  of  the  learned  chairman^  have  found 
as  a  fact  that  the  question  of  the  guilt  of  the  prisoners  did  not 
torn  npon  the  question  of  ownership;  the  question  of  ownership  ' 
therefore  became  quite  immaterial,  and  beiiig  immaterial  no  sub- 
stantial wrong  or  miscarriage  of  justice  occurred.  In  the  case  of 
B.  V  Isaacs  (i),  the  point  reserved  was,  whether  the  Judge  was 
right  in  holding  that  there  was  evidence  to  go  to  the  jury  as  to 
ownership.  The  particular  question  which  the  learned  chairman 
left  to  the  jury  in  this  case  did  not  appear  to  have  been  left  to 
the  jury  in  that  case ;  that  is  to  say,  whether  the  question  of 
guilt  turned  upon  the  question  of  ownership.  B.  v.  Isaacs  is 
silent  upon  that,  and  it  is  not  the  point  reserved  for  the  opinion 
of  the  Court.  But  in  the  course  of  his  judgment  the  late  Chief 
Justice,  Sir  James  Martin,  in  alluding  to  the  423rd  section  of 
the  Oriminal  Law  Amendment  Act — a  section  which  appears  to 
me  to  be  a  most  valuable  provision  of  the  criminal  law — said, 
"Now  comes  the  question  whether,  under  the  provisions  of  the 
423rd  section  of  the  Criminal  Law  Amendment  Act,  that  proof 
did  not  become  unnecessary  where  it  appears  that  a  crime  has 
been  committed.  I  am  unable  clearly  to  interpret  the  meaning 
of  the  words  in  the  proviso.  A  mere  defective  proof  may  not  be  • 
a  substantial  wrong  or  injustice  in  a  civil  action ;  but  I  am  not 
disposed  in  a  case  like  this,  where  the  liberty  of  the  subject  is 
couoemed,  to  say  that  this  was  not  a  substantial  wrong,  and 
that  proof  of  the  property  of  stolen  goods  is  immaterial.  I 
think  that  the  conviction  ought  not  to  be  sustained."  If  we  are 
to  take  the  general  terms  there  expressed  as  having  a  general 
applicability  to  every  case  of  this  description,  including  cases 
▼here,  in  point  of  fact,  the  question  of  ownership  becomes  abso- 
lutely immat-erial,  it  being  clear  that  the  prisoner  had  stolen  the 
property  of  some  person,  then  in  my  opinion  that  decision  to 
that  extent  cannot  be  supported.  I  think  the  direction  of  the 
learned  chairman  in  this  case  was  a  right  direction,  which  may 
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1888.       be  safely  followed  in  every  case  of  this  description ;  that  is  to 

ThsQttben  say,  to  leave  to  the  jury  the  question  whether  the  guilt  of  the 

Bbowv      accused  turned  upon  the  question  of  ownership,  and  to  tell  them 

Awi>        if  they  have  any  reasonable  doubt  to  give  the  prisoner  the  benefit 

of  such  doubt ;  and,  if  the  jury  find  the  question  of  guilt  does  not 

turn  upon  the  question  of  ownership,  then,  although  it  may  be 

that  the  evidence  of  ownership  may  be  defective,  the  jury  may, 

if  they  are  satisfied  upon  the  evidence  that  the  prisoner  was 

guilty  of  stealing,  convict  the  prisoner.     I  am  of  opinion  that, 

the  jury  in  this  case  having  found  that  the  question  of  guilt  did 

not  turn  upon  the  question  of  ownership,  and  having  found  the 

prisoners  guilty  of  stealing,  it  is  the  duty  of  the  Court  to  hold 

that  there  has  been  ^^no  substantial  wrong  or  other  miscarriage  of 

justice,^'  and  that  the  conviction  should  therefore  be  upheld. 

WiNDETEB,  J.  The  question  raised  for  onr  determination  is  a 
most  important  one,  inasmuch  as  it  involves  a  reconsideration  of 
the  law  as  laid  down  in  the  case  of  i2.  v.  Isaacs,  in  which  I 
dissented  from  the  opinion  of  the  majority  of  the  Bench.  The 
decision  then  given — I  speak  with  all  respect  to  my  brother 
Judges — ^jarred  then,  as  it  jars  now,  upon  my  common  sense,  and, 
I  might  say,  my  moral  sense.  In  that  case  the  facts  were  very 
simple.  A  man  had  pleaded  guilty  to  stealing  a  quantity  of 
goods,  the  property  of  Turner  Brothers;  and  a  person  who 
received  them  from  the  thief  as  stolen  goods  was  indicted  for 
receiving  them,  knowing  them  to  be  stolen.  At  the  trial  the 
point  was  raised  in  his  behalf  that  it  was  not  strictly  proved  that 
the  property  was  the  property  of  Turner  Brothers.  The  Crown 
being  taken  aback — the  thief  having  pleaded  guilty  of  stealing 
the  property  of  Turner  Brothers — ^was  not  prepared  to  prove  the 
goods  were  those  of  Turner  Brothers ;  but  the  prisoner  charged 
with  receiving  was  found  guilty.  The  question  arose  for  the 
determination  of  the  Court  whether,  although  there  was  proof 
that  the  goods  had  been  stolen  and  that  the  prisoner  had  received 
them  knowing  them  to  be  stolen,  proof  of  the  ownership  of  the 
goods,  as  laid,  was  necessary ;  and  it  was  contended,  on  the 
prisoner's  behalf,  that  his  conviction  without  such  proof  was  a 
substantial  wrong  or  miscarriage  of  justice  within  the  meaning  of 
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the  42Srd  section  of  the  Criminal  Law  Amendment  Act.   No  point        1888. 

was  raised  in  that  case  whether  it  was  necessary  for  the  determina-  The  Queen 

tion  of  the  gnih  or  innocence  of  the  prisoner  to  determine  whether      Bbown 

these  goods  were  really  the  property  of  Tnrner  Brothers^  as  is  some-     t^^^^ 

times  necessary  in  cases  of  larceny    It  was  shewn  clearly  that  the 

accused  received  the  goods,  knowing  them  to  be  stolen,  and  the 

only  defect  in  the  case  was  that  it  was  not  distinctly  proved  that 

the  goods  were  the  property  of  Turner  Brothers,  although  they 

were  admitted  to  be  so  by  the  prisoner  who  stole  them.     These 

being  the  facts,  the  majority  of  the  Court  determined  that  such 

proof  was  necessary,  and  that  the  case  did  not  come  within  the 

proviso  to  8.  423  of  the  Act.     I  was  at  a  loss  to  see  then,  and  I 

am  at  a  loss  to  see  now,  what  substantial  wrong  or  miscarriage 

of  justice  there  was  in  convicting  a  man  under  such  circumstances. 

How  could  it  be  an  injury  that  the  Crown  failed  to  prove  to 

whom  goods,  which  it  was  proved  were  stolen,  belonged,  when 

the  right  of    the  prisoner  to  receive  the    goods  in  no  way 

depended    upon    the    question   of    ownership?     However,  the 

Comrt  decided  in  favour  of  the  prisoner ;   and  it  is  impossible 

in  considering  the   case  now  before   us   to    avoid    reviewing 

the  law  as   laid   down   in  B.  v.   laaa^ea,   because  there  is   no 

getting  away  from  the  decision  of  Sir  James  Martin  and  Mr. 

Justice  Faticett,  as  it  is  reported,  that  it  was  in  all  cases  necessary 

to  prove  that  the  property  in  goods  stolen  is  in  the  person  in 

whom  the  property   is  laid  in  the  information.     The   learned 

chairman  in  this  case  properly  charged  the  jury  and  pointed 

oat  how  far  it  might  be  necessary  in  cases  of  stealing  or  receiving 

to  determine  whether  there  should  be  strict  proof  of  the  property 

being  in  the  person  whose  goods  they  were  alleged  to  be.     Of 

coarse,  if  the  question  of  the  guilt  or  innocence  of  a  prisoner  in 

any  way  turns  upon  the  question  as  to  whose  property  the  goods 

are,  then  ownership  is  a  most  essential  fact  to  be  proved ;  but  if  it  is 

quite  clear  that  the  guilt  of  the  prisoner  in  no  way  depends  upon 

the  question  as  to  the  ownership  of  the  goods,  and  the  prisoner 

is  clearly  guilty  either  of  stealing  or  receiving  them,  it  becomes 

onnecessary  to  go  into  a  nice  settlement  of  the  question  as  to 

whom  the  goods  belonged.     If  such  a  point  were  taken  at  the 

trial  no  Jnd^e  would  hesitate  to   amend  the  information  and 
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1888.  snbstitate  an  averment  that  the  property  was  the  property  of 
Thb  Quebn  some  person  or  persons  to  the  Attorney-G-eneral  unknown. 
Bbo'wn  I^  ^^^8  case  the  question  of  ownership  was  not  material  to 
establishing  the  guilt  or  innocence  of  the  prisoner;  and^ 
therefore^  in  my  opinion^  there  has  been  no  miscarriage  of 
justice,  and  no  substantial  wrong  has  been  done.  The 
learned  chairman  of  Quarter  Sessions  having  specially  directed 
the  attention  of  the  jury  to  this  point,  and  having  ex- 
pressly told  them  that  if  they  had  any  reasonable  doubt 
as  to  the  guilt  or  innocence  of  the  prisoners,  and  if  it  in 
any  way  depended  upon  the  question  of  ownership,  they  must 
give  the  prisoners  the  benefit  of  the  doubt,  and  they  having 
determined  that  the  prisoners'  guilt  or  innocence  did  not 
turn  upon  that  question,  it  seems  to  me  that  the  failure  to 
prove  ownership  should  not  vitiate  the  conviction.  The  learned 
chairman  in  this  case  having  aptly  and  properly  directed  the  jury, 
and  laid  down  the  law  as  it  should  be  laid  down  in  all 
such  cases,  I  am  of  opinion  that  if  there  was  a  failure  to 
prove  to  whom  the  goods  belonged,  still,  if  it  was  imma- 
terial to  the  finding  of  the  jury  to  determine  to  whom  the 
goods  belonged,  there  was  no  substantial  wrong  or  miscarriage 
of  justice  by  the  failure  on  the  part  of  the  Crown  to  prove 
ownership.  Indeed,  I  cannot  conceive  how  it  could  be  suggested 
that  there  was  any  miscarriage  of  justice.  The  miscarriage  of 
justice  would  rather  be  that  a  person  who  was  clearly  proved 
to  be  guilty  of  stealing  or  receiving  a  thing  stolen  should  escape 
simply  because  the  question  of  ownership  was  not  proved, 
although  it  was  not  material  to  the  question  of  his  guilt  or  inno- 
cence. If  efEect  were  to  be  given  to  the  decision  in  B,  v.  Isaacs,  the 
very  beneficial  powers  given  to  the  Court  in  such  matters  would 
be  entirely  taken  away ;  but,  after  the  present  decision  of  the 
Court,  the  decision  in  22.  v.  Isaacs,  which  was  that  in  all 
cases  it  was  necessary  to  prove  that  the  property  was  in  the 
person  in  whom  it  was  alleged  to  be,  must  be  considered  to  be 
overruled. 

Owen,  J,     The  question  which  we  have  to  consider  in  this  case 
is  whether,  ^  turning  that  the  guilt  of  the  prisoners  was  proved. 
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irreBpectivelj  of  any  question  of  the  property  in  the  goods,  and        ^^^Q- 


▲ND 
J)imCAN. 

Oioen  J, 


BBsommg  that  there  was  an  omission  in  the  proof  of  the  property   Thb  Queen 

being  in  the  persons  in  whom  it  was  laid  in  the  information —      Bbown 

sqcIl  omission  in  the  proof  caused  any  stlbstantial  wrong  or  other 

miacaiTiage  of  justice.    The  object  of  s.  423  was  to  do  away 

with  mere  technicality — ^to  prevent  advantage  being  taken  of 

merely  technical  points  to  upset  convictions  in  other  respects 

jnstified  by  the  evidence.     I  am  of  opinion   that  we  should 

disregard  the  technical  point  raised  here  and  sustain  the  con- 

Tiction.    The  learned  chairman  charged  the  jury  in  the  clearest 

possible  terms^  and  they  convicted  the  prisoners.     Therefore  the 

jniy  must  have  come  to  the  conclusion  that  the  question  of 

ownership  did  not  in  any  way  affect  the  question  of  the  guilt  or 

Qmocenceof  the  prisoners.     Therefore  it  cannot  be  said  that 

they  have  suffered  any  substantial  wrong,  or  that  there  has  been 

Any  miscarriage  of  justice.     I  am  of  opinion  that  the  decision 

in  the  case  of  B,  v.  Isaacs,  which  has  been  cited  as  an  authority 

on  behalf  of  the  prisoners,  imust  be  overruled  so  far  as  the 

jodgments,  going  beyond  what  was  necessary  for  the  decision 

d  that  particular  case,  lay  it  down  as  a  general  rule  that  in  all 

cases  of  larceny  there  must  be  strict  proof  of  the  ownership  of 

ihe  goods  stolen. 

Oonviction  affirmed. 


THE  QUEEN  v.  BELL. 

CfimmaX  law^Stntm^eB — Ogenet  pvkniahahle  hy  penal  servitvdefor  life — Mininwim 
semieuM— 46  Vie,  No.  17,  $s.  S,  423-^47  Vic,  No,  18,  m.  1  4-  2. 
Wliece  a  prisoner  is  found  guilty  of  an  offence  punishable  bj  penal  servitude 
tor  fife»  or  for  14  jetas,  the  minimnm  sentence  under  46  Vic.  No.  17,  a.  8,  and 
^  Vie.  No.  18>  88. 1  &  2,  is  penal  servitude  for  three  years. 

When  a  prisoner  was  found  gwltj  of  such  an  offence  and  sentenced  to  six 
Booths'  impriflonment,  the  Court  ordered  the  judgment  to  be  vacated,  notwith- 
rtudiDic  8. 428  of  46  Vic.  No.  17. 

Cbowk  case  KBSSBYBD. 

The  prisoner  was  found  guilty  at  Yass  Quarter  Sessions  of 
maheiously  shooting  at  James  Wedge  with  intent  to  do  him 
grie?ou8  bodily  harm^  under  s.  22  of  46  Vic.  No.  17 ;  and  thereby 
I.8.W  JL,  VoL  IX.,  Law.  E 
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^^^-       rendered  liable  to  penal  servitude  for  life.     The  shot  hit  no  one. 


The  QiTEiN  The  jury  recommended  the  prisoner  to  mercy  on  the  grounds 
Bell.       *ta*  ^6  ^A'd  received  considerable  provocation,  and  that  he  had 
previously  borne  a  good  character. 

The  learned  chairman,  Mr.  District  Court  Judge  McFarland, 
reported  that  upon  the  evidence  he  expected  the  jury  would 
acquit  the  prisoner,  as  he  would  have  done  had  the  decision 
rested  with  him. 

The  learned  chairman,  acting  upon  s.  1  of  47  Vic.  No.  18  fa), 
having  declared  in  open  Court  that  in  his  opinion,  having  regard 
to  all  the  circumstances,  a  less  term  of  punishment  than  the 
minimum  limited  by  s.  8  of  46  Vic.  No.  17  {bj,  ought  to  be 
awarded,  sentenced  the  prisoner  to  six  months'  imprisonment. 

The  following  points  were  reserved  : — 1.  That  his  Honour 
was  wrong  in  telling  the  jury  that  a  statement  made  by  the 
prisoner,  under  s.  470  of  46  Vic.  No.  17,  was  not  evidence.  2. 
Whether  or  not  a  sentence  of  imprisonment  can  in  strictness  be 


(a)  47  Vic.  No.  18<an  Act  to  amend 
88.  8,  Ac,  of  46  Vic.  No.  17),  s.  1  :— 
"  Where  by  any  8ectioii  of  the  said  Act 
an  offender  is  made  liable  to  penal  ser- 
Titude  for  life,  or  any  other  fixed  term, 
and  the  Judge  shall  in  open  Court 
declare  in  any  case  that  in  his  opinion, 
having  regard  to  all  the  circumstances, 
a  less  term  of  punishment  than  the 
minimum  limited  by  the  said  eighth 
section  ought  to  be  awarded,  whether 
of  servitude  or  imprisonment,  as  the 
case  may  be,  it  shall  be  lawful  for  such 
Judge  to  pass  sentence  for  a  less  term." 
8.  2. :— "  Nothing  in  this  Act  shall 
authorise  a  sentence  to  penal  servitude 
for  any  less  term  than  three  years,  or, 
in  respect  of  sentences  to  imprison- 
ment, shall  prevent  the  awarding  of 
hard  labour,  or  solitary  confinement, 
or  whipping,  where  at  present  by  law 
authorised  or  directing  the  offender  to 
enter  into  recognisances  to  keep  the 
peace  and  for  good  behaviour." 

(b)  46  Vic.  No.  17,  s.  8:— ""Where 
by  any  section  of  this  Act  an  offender 
is  made  liable  to  penal  servitude  for 


life,  or    any  others  fixed   term,    the 
Judge  may  nevertheless,  having  regard 
to  extenuating  circumstances  in   the 
case,  if  any,  pass  a  sentence  to  penal 
servitude  of  less  duration  as  follows — 
that  is  to  say— instead  of   servitude 
for  life,  a  term  of  years  not  leas  than 
seven — ^instead  of  servitude  for  four- 
teen years,  a  term  of  not  less  than  five 
years— instead  of  servitude   for    ten 
years,  a  term  of  not  less  than  four 
years— and  instead  of   servitude    for 
seven  years,  a  term  of  not  less  than 
three  years— Provided  that^  where  the 
term  of  servitude  is  ten,  or  seven,  or 
five  years,  the  Judge  may  instead  of 
servitude  pass  a  sentence  of  imprison- 
ment, with  or  without  hard  labour  as 
follows — that  is  to  say — ^instead  of  ser- 
vitude for  ten  years,  imprisonment  for 
any  less  term  not  less  then  three  years 
— ^instead  of  servitude  for  seven  years, 
imprisonment  for  any  leas  term  not  less 
than  two  years — and  instead  of    ser- 
vitude for  five  yearn,  imprisonment  for 
any  lees  term  not  less  than  one  year." 
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awarded  on  a  conviction  for  shooting  at  with  intent  to  do  grievons        ^^^- 
Iwdily  harm^  no  matter  what  the  extenaating  circamstances  may  Tbx  Qubbit 
be.    3.  Supposing  it  cannot/ stilly  as  the  prisoner  in  the  present       bell 
case  was  benefited  rather  than  wronged  by  being  sentenced  to  six 
months'  imprisonment^  and  not  to  penal  servitude  for  three  years^ 
Bhoald  the  judgment  upon  the  conviction  be  ''  reversed^  arrested 
or  avoided/'  no  "  substantial  wrong  or  other  miscarriage  of 
joBtioe/*  s.  423  of  46  Yic.  No.  17  (c),  having  been  committed  or 
bad. 
There  was  no  appearance  for  the  prisoner. 

[SnPHBN^  J.  Can  a  point  be  reserved  under  s.  422  after 
sentence  T] 

Buttenoorth,  for  the  Crown.  B.  v.  Tiemey  (1)  shews  that 
where  there  is  a  point  properly  raised  under  s.  422^  the  whole 
record  is  then  before  the  Court  j  and  see  B.  v.  White  (2) .  The 
first  point  I  do  not  propose  to  argue.  As  to  the  second^  by 
8.  22  the  prisoner  is  liable  to  penal  servitude  for  life.  By  s.  8 
that  punishment  may  be  reduced  to  seven  years  (&).  By  s.  1  of 
47  Yic.  No.  18  (a),  the  Judge  has  discretion  to  reduce  the 
sentence  to  a  less  term  of  penal  servitude  or  to  imprisonment ; 
and  the  only  restriction  imposed  by  s.  2  of  that  Act  (a)  is  that  if 
penal  servitude  is  awarded  the  minimum  term  is  three  years. 

The  intention  of  the  Act  47  Yic.  No.  18  was  to  restore 
complete  discretion  to  the  Judges. 

[Owsv^  J.  Is  this  a  case  in  which  the  sentence  could  have 
been  reduced  to  one  of  imprisonment  under  s.  8  f  ] 

(e)  46  Vie.  No.  17«  a.  483 .— ''  The  ment  given,  or  avoid  or  arrest  the  same, 

M^  by  whom  any  such  question  is  or  may  order  an  entry  to  be  made  on 

imerred  shall*  as  soon  as  practicable,  the  record  that  the  person  convicted 

I  a  ease  setting  forth  the  same,  ooght  not  to  have  been  conyicted— or 


vith  the  faets  and  oircnmstaiioes  out  may  make  such  other  order  as  justice 

of  vbich  every  such  question  arose,  requires — Provided  that  no  conviction, 

sod  shall  transmit  such  case  to  the  or  judgment  thereon  shall  be  reversed^ 

Jsdges  of  the  Supreme  Court — who  arrested,  or  avoided^  on  any  case  so 

shsU  determine  the  questions,  and  may  stated,  unless  for   some   substantial 

iArai*  amend,  or  reverse    the    judg-  wrong,orothermisoxrriage  of  justice." 

(1)  I  W.5.  (N.S.W.),  p.  114.  (2)  13  S-OR.  839, 

K  2 
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^Q^«  No ;  but  by  the  amending  Act  the  Judge  can  give  a  less  term 

The  Qusen  of  punishment,  "  whether  of  servitude  or  imprisonment." 

V, 

Bill. 

[Stephen,  J.      Can  a  Judge  in  every   case  now  change  a 

sentence  of  penal  servitude  into  one  of  imprisonment  ?] 

Yes  j  under  the  amending  Act.  The  original  Act  no  doubt 
divides  sentences  of  servitude  into  two  classes,  viz.,  those  which 
can,  and  those  which  cannot,  be  reduced  to  terms  of  imprison- 
ment. A  maximum  sentence  for  life  or  for  14  years  could  not 
be  so  reduced ;  all  other  sentences  could  be  :  s.  8  {b). 

[Owen,  J.  Does  not  the  amending  Act  keep  up  this  distinc- 
tion, both  in  the  preamble  and  in  s.  1,  by  the  words  ''minimum 
limited  by  the  said  eighth  section  .  .  .  whether  of  servitude 
or  imprisonment,  as  the  case  may  be  ?"] 

I  submit  those  words  are  merely  used  to  refer'  to  the  distinc- 
tion already  existing  by  virtue  of  s.  8,  but  do  not  perpetuate  it. 
The  words  ''  a  less  term  of  punishment "  shew  tliis.  Moreover, 
criminal  statutes  will  be  construed  in  favorem  libertatia,  and  a 
Judge  must  be  deemed  to  have  power  to  reduce  sentences  under 
this  Act.  By  s.  423  no  judgment  shall  be  avoided  unless  for 
some  ''substantial  wrong  or  other  miscarriage  of  justice."  Here 
there  has  been  none;  but,  on  the  contrary,  the  prisoner  has 
derived  a  benefit  from  the  mistake  (if  any). 

[Stephen,  J.  It  is  a  substantial  injustice  if  a  man  is  imprisoned 
under  an  illegal  sentence.] 

The  judgment  of  the  Court  (Stephen,  Owen,  and  Poster,  JJ.) 
was  delivered  by 

Stephen,  J.  We  have  consulted  their  Honours  the  Chief 
Jv slice  and  Mr.  Justice  Wiiideyer — ^not  because  we  were  in 
doubt,  but  because  it  is  very  desirable  all  the  Judges  should  be 
agreed  on  such  a  matter  as  this — and  we  are  all  of  opinion  that 
the  sentence  is  not  legal,  and  therefore  the  judgment  must  be 
vacated, 

Judgmmt  vacated. 
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In  re  WALKEB.  1888. 

i<<onMy  and  MoUeUov^-^Atiomey  sirwik  of  the  roll  for  nitscondtLct—Power  of    March  20. 
Court  to  punish  for  continuing  to  practice, 

W,  lisTiiig  been  strack  off  the  roll  of  attorneys,  prepared  a  conveyance  for   iJ^T^^    j 
one  of  his  fonner  clients  and  sent  a  letter  in  his  own  handwriting  stating  that        ^^ 
the  eosts  were  81.  140.  8d.    W.,  on  being  called  upon  to  shew  caosej  falsely       Owen  J. 
ivore  that  the  letter  was  written  by  one  of  his  clerks  without  his  authority 
and  by  mistake,  and  procured  his  derk  to  swear  that  he  (the  derk)  wrote  the 
utter. 


EOd,  that  independently  of  the  statute  11  Vic.  No.  33,  W.  was  guilty  of 
ooatoo^^t  of  Court,  inasmuch  as  having  been  an  attorney,  &c.,  of  the  Supreme 
Omni  and  after  being  struck  off  the  roU,  he  still  continued  to  act  as  an 
•ttomey,  dinregarding  the  order  of  the  Court. 

Hie  OojTBT  sentenced  him  to  three  months'  imprisonment. 

Ooghlan,  for  the  Incorporated  Law  Institute  of  New  South 
Wales,  moTed  to  make  absolute  a  rule  nid  calling  upon  David 
Brown  Walker  to  shew  cause  why  he  should  not  be  deemed  guilty 
of  contempt  of  Court  and  be  punished  accordingly^  under  s.  13  of 
the  Attorneys  (Costs)  Act  (11  Vic.  No.  33),  for  having  prepared 
a  conveyance^  &o,,  in  expectation  of  fee,  gain,  or  reward,  he  not 
being  at  the  time  a  solicitor,  attorney,  or  certificated  conveyancer. 

In  May  last  (1)  the  respondent  was  struck  off  the  roll  for 
nudpractice. 

Wise  and  Balston  appeared  for  the  respondent  Walker. 

The  affidavits  in  support  of  the  application  set  out  that  Walker 
Ittd  prepared  a  lease  for  one  Wilson,  as  trustee  for  one  Pratt, 
and  sent  to  him  a  letter,  in  his  own  handwriting,  in  the  following 
tenns : — ^"  Hogget  to  Pratt.  Land  in  Belgrave-street,  Kempsey. 
I  have  had  the  lease  and  declaration  of  trust  prepared  for  you. 
The  costs  in  the  matter,  including  stamp  duty,  are  3Z.  14is.  8d.'' 
This  letter  had  been  copied  by  W.  B.  Panton,  solicitor,  who 
Bwore  that  it  was  in  the  respondent's  handwriting,  with  which  he 
wiB  well  acquainted,  but  was  afterwards  obtained  from  Wilson 
by  one  Brown,  a  clerk  in  Walker's  employ. 

Affidavits  were  filed  on  behaU  of  the  respondent  by  himself, 
(1)  8  N.S.W.E.  171. 
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1H88.       Brown^  and  anotlier  clerk  named  Long^  to  the  effect  tliat  the 
In  re       letter  was  in  Long's  handwritings  and  was  sent  to  Wilson  by 
mistake. 

The  CousT^  being  satisfied  upon  the  affidavits  that  the  lease 
had  been  prepared  as  alleged^  and  that  the  letter  was  in  Walker's 
handwritings  held  that  Walker  had  not  only  been  goilty  of  an 
offence  nnder  s.  13  of  11  Vic.  No.  38^  but  that  he  was  also^ 
independently  of  that  statute^  guilty  of  contempt  of  Courts 
inasmuch  as,  having  been  an  attorney  of  the  Supreme  Court,  and 
after  having  been  struck  off  the  roll^  he  still  continued  to  act 
and  practice  as  an  attorney,  disregarding  the  order  of  the 
Court ;  ands  being  of  opinion  that,  under  the  circumstances^  a 
fine  would  not  meet  the  case,  as  in  In  re  Kin§  {2),  where  the 
offender  was  a  laymaii,  sentenced  the  respondent  to  imprison- 
ment in  Darlinghurst  for  a  period  of  three  calendar  months. 

Order  accordingly. 

Attorney  for  applicants :  /.  B.  Mwrray  White. 
Attorney  for  respondent :  T.  Marshall, 

CKoTB.-*See  BegyUa  GetMralU  of  80th  July,  1868,  Pilch,  par.  616.] 


March  16.  WILKINSON  v.  HARRIS. 

"  Mining  Act,  1874  (87  Fuj.  No.  18).  w. 22, 26^ProelamaHom  of  reierve  under 9.  26— 
The  C.J.  Land  with  area  of  reserve  occupied  under  bueinew  lieenae — Sighie  of  oeoufi^r 

Windeyw  J.  — B«ie»al. 

Fot^er  J.  ^  proolamation  under  8.  26  of  the  Jfiniiiiif  Act,  1874,  reserving  land  from 
oocupation  under  business  license,  &o.,  does  not  operate  so  as  to  extinguish 
the  rights  of  holders  of  such  licenses  then  in  actual  oocupation  of  any  part  of 
such  land. 

A  business  license  is  like  an  ordinary  license,  revocable  at  the  will  of  the 
grantor,  but  cannot  be  revoked  until  the  expiration  of  the  time  for  which  it 
has  been  granted. 

Where  such  license,  in  force  at  the  time  of  such  proclamation,  is  afterwaida 
renewed,  the  rights  of  the  occupier  continue  notwithstanding  the  proclamation. 

Special  case  stated  for  the  opinion  of  the  Supreme  Courts 
without  pleadings,  under  the  Common  Law  Procedure  Act : — 

(2)  8  N.S.W.R.  895. 
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''This  is  an  action   brouglit  by  the  plaintifiE  against    tke        i^^* 
defendant  for  damages  sustained  by  the  plaintiff  by  reason  of   Wilkinsoit 
the  defendant  being  unable  to  dedace  or  make^  or  cause  to  be     habris. 
made  to  the  plaintiff^  a  good  title  to  a  certain  messuage  and 
lands  sold  to  the  plaintifE  by  the  defendant^  and  for  money 
payable  by  the  defendant  to  the  plaintiff  for  money  received  by 
the  defendant  for  the  use  of  the  plaintiff. 

''On  the  26th  September,  1885,  one  Walter  Sully,  then  being 
bolder  of  a  business  license,  issued  under  the  provisions  of  the 
Jftnifi;  Act,  1874,  took  possession  of,  in  accordance  with  the 
r^fulations  made  by  the  Mining  Board,  and  duly  obtained 
legistration  of,  as  for  a  business  and  residence  area,  a  portion  of 
Crown  lands  situated  in  the  parish  of  Picton,  county  Yanco- 
wimia,  containing  by  admeasurement  one  acre,  and  such  land 
waa  surveyed  by  the  mining  surveyor  as  portion  63. 

"The  said  Walter  Sully  forthwith,  after  taking  possession  of 
the  said  land,  erected  improvements  thereon  to  a  value  exceeding 
the  sum  of  ten  pounds,  and  continued  to  occupy  the  said  land 
and  to  be  the  holder  of  a  business  license  until  the  sale  herein- 
after mentioned. 

"On  the  Slst  October,  1885,  a  proclamation  was] issued  by 
His  Excellency  the  Governor,  under  the  provisions  of  the  26th 
aection  of  the  Mining  Act,  1874,  reserving  from  occupation  for 
mining,  residence,  or  business  purposes  under  any  miner's  right 
or  bosinesB  license  certain  lands,  the  area  of  which  included  said 
portion  68. 

"On  the  2nd  May,  1887,  the  said  Walter  Sully  sold  to  the 
defendant,  and  transferred  to  him  in  the  books  of  the  Mining 
Registrar,  a  part  of  said  portion  63. 

"  The  said  defendant  was,  on  the  said  2nd  day  of  May,  1887, 
and  still  continues  to  be,  the  holder  of  a  business  license.  The 
defendant  has  occupied  the  said  part  of  portion  68  from  the  2nd 
Hay  to  the  present  date,  and  has  carried  on  business  thereon  as 
a  draper. 

"On  the  1st  October,  1887,  the  defendant  agreed  with  the 
plaintiff  to  sell  to  the  plaintiff  for  the  sum  of  eight  hundred 
pounds  the  said  part  of  portion  63,  so  transferred  to  the  defendant 
bj  the  said  Walter  Sully,  together  with  the  buildings  thereoUi 
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^Q^»       and  the  defendant  guaranteed  to   make   and  execute  to   the 

Wilkhtbon  plaintiff  a  good  and  valid  title  to  the  said  land. 

Habbis.         "  '^^^  plaintiff  paid  to  the  defendant  a  deposit  of  five  pounds 

in  part  payment  of  the  purchase-money,  and  agreed  to  pay  the 

balance  of  the  said  purchase-money  upon  obtaining  from  the 

defendant  a  valid  transfer  of  the  said  land. 

"The  plaintiff  was  on  the  said  1st  October,  and  still  is,  the 
holder  of  a  business  license. 

"  The  plaintiff  has  refused  to  complete  the  said  purchase, 
upon  the  ground  that  the  proclamation  of  the  81st  October 
extingfuished  any  rights  the  said  Walter  Sully  had  to  tihe  said 
land  under  his  business  license. 

'^The  plaintiff  contends  that  the  proclamation  of  the  31st 
October,  1885,  had  the  effect  of  forthwith  determining  all 
interests  held  by  the  said  Walter  Sully  under  his  business  license. 

'^  The  defendant  contends  that  the  said  Walter  Sully  being  in 
legal  occupation  of  the  said  land  at  the  date  of  the  said 
proclamation  and  a  tenant  at  will  of  the  Crown,  it  was  necessary 
for  the  Crown,  in  addition  to  the  said  proclamation,  to  give 
some  notice  to  the  said  Walter  Sully  personally,  or 'do  some  act 
shewing  unmistakably  that  it  was  intended  to  resume  the  land 
occupied,  before  his  interest  under  his  business  license  could  be 
determined. 

"The  question  for  the  opinion  of  the  Court  is  whether  the 
proclamation  of  the  31st  of  October,  1885,  forthwith  determined 
all  interest  held  by  the  said  Walter  Sully  under  his  business 
license  to  said  portion  63. 

"  If  the  Court  should  be  of  opinion  in  the  affirmative,  then 
judgment  shall  be  entered  up  for  the  plaintiff  for  25Z.  and  costs 
of  suit. 

"If  the  Court  should  be  of  opinion  in  the  negative,  then 
judgment  of  non.  pros,  with  costs  of  defence  shall  be  entered  up 
for  defendant." 

Bruce    Smith    for    the  plaintiff.     Section  22  of  the  Mining 

Act,  37  Vic.  No.  13,  refers  to  the  occupation  of  land  under 

business  license  fa). 

{a)  37  Vie.  No.  13,  8.  22 : — ''  Every  proYisions  of  this  Act  and  to  the  regu- 
basinesB  lioeiu^  shaU,  subject  to  the    lations,   entitle   the    holder   thereof 
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The  section  niider  wldch  this  application  is  made  is  pection 

26  (b).  WlLKINBOH 


[WoTOBYBB  J.  The  question,  I  suppose,  is,  whether  the 
GoTomor  may  proclaim  land  that  is  already  occupied  ?] 

[The  CmsF  Jdstiob.  Section  25  shews  that  the  land  must  be 
taken  up  for  the  purposes  of  occupation,  .  Do  you  say  that  a 
man  may  be  tamed  out  although  he  has  occupied  the  land  and 
spent  money  on  it  f  ] 

Tes.  The  only  difference  between  the  corresponding  section  of 
the  Victorian  Act  (29  Vic.  No.  291),  s.  14  (c),  and  s.  26  of  our 
Act,  is  that  in  our  section  the  word  '^  reserve  ^^  is  used,  while  in 
theirs  the  phrase  is  ''except.''  Our  Act  was  passed  in  1874 
and  onr  section  26  was  taken  from  the  Victorian  Act,  which  was 
passed  in  1865.  I  rely  mainly  upon  a  Victorian  decision  in  the  case 
of  Wdkeham  y.  Oolham  (1) .  In  that  case  Molesworth,  J.,  the  Chief 
Judge  of  the  Chief  Court  of  Mines,  a  Judge  of  recognised 
eminence,  said,  in  the  course  of  his  judgment : — ''  The  Mining 
Statute  of  1865  authorises  the  holders  of  miner's  rights,  according 

occupation  for  mining  under  any  pro- 
visionB  of  this  Act,  or  for  roddence  or 
boBiness  puiposee  under  any  miner's 
right  or  budness  license,  any  Bpeoific 
portion  of  Crown  land  or  any  daas  of 
Grown  lands,  and  no  land  so  reserred  or 
included  in  any  class  so  reserred  shall 
be  so  occupied  until  such  reservation 
shall  be  roToked." 

(c)  Victorian  Act,  29  Vic.  No.  291,  s. 
14:«"The  GoTemor  in  Council  may  at 
any  time,  either  by  a  general  or  a  part 
description,  except  from  occupation  for 
mining  purposes  or  for  residence  or 
business  under  any  miner's  right  or 
business  license,  any  specific  portion  of 
Crown  land  or  any  class  of  down  land, 
and  any  land  so  excepted  or  excluded 
in  any  class  so  excepted  shall  not  be 
occupied  under  any  miner's  right  or 
businesa  license  until  such  exception 
shall  be  revoked.' 
Jur.  Sep.  98. 


V. 

Hauius. 


r  the  oontlBuaooe  of  such  license, 
to  oeeopy  on  any  gddfield,  for  the  pur- 
pose of  residence  and  carrying  on  his 
bonnesi,  so  much  of  the  Crown  land, 
''ot  exceeding  in  extent  a  cjtuator  of  an 
>ae  in  township  sites  and  one  acre  of 
otiier  Grown  land,  as  may  be  pre- 
■oibed  by  the  said  regulations,  and  for 
either  of  the  purposes  aforesaid  to  put 
vp  any  building  or  other  erection,  and 
it  any  time  to  remove  the  same ;  and 
cvoy  such  holder  ahall,  during  the 
eoatmuanoe  of  such  business  license, 
.  ^  deemed  in  law  to  be  possessed  (ex- 
Mpt  as  iigainat  Her  Majesty)  of  the 
^Mid  which  he  shall  occupy  by  virtue 
of  soeh  Uoense,  and  no  person  shall  be 
tttiUad  by  virtue  of  a  business  license 
to  ooenpy  more  than  one  such  portion 
olland/* 

(h)  S7  Vie.  Wo.  18,  s.   26  .— "  The 

Oofsnor  may  at  any  time  reserve  from 

(1)  1  Austr. 
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188S.  to  by-laws,  to  take  possession  of  and  occupy  Crown  lands,  and 
"WihKxmov  gives  them  title' to  retain  their  occupation  except  as  against  fier 
HaLos.  Majesty,  and  subject  to  subsequent  provisions.  The  72nd  section 
also  preserves  all  rights  of  Her  Majesty.  In  section  6  the  words 
'  taking  possession '  are  used  for  the  first  act ;  the  word  'occupy' 
is  for  continuing  in  possession.  The  13  th  section  provides  that 
'  all  Crown  lands  which  shall  be  applied  to  any  public  use  or 
purpose,  or  which  shall  be  lawfully  and  bona  Jide  used  as  a  yard, 
garden,  &c.,  or  upon  which  any  house,  &c.,  shall  be  standing, 
shall  be,  and  the  same  are,  hereby  exempted  from  occupation 
for  mining  purposes,  &c.'  (That  section  is  the  same  as  our 
section  25.)  By  the  14th  section,  'The  Gk>vemor  in  Council, 
may,  at  any  time,  either  by  a  general  or  particular  description, 
except  &om  occupation  for  mining  purposes,  &c.,  any  specific 
portion  of  Crown  land,  and  any  land,  &c.,  excepted,  &c.,  shall 
not  be  occupied  under  miner's  right,  &c.,  until  such  exception 
shall  be  revoked/ '' 

[The  Chief  Justios.  Is  it  held  there  that  the  mere  procla- 
mation in  the  Oazette  is  enough  to  oust  a  claim-holder  ?] 

The  judgment  continues:  "A  claim-holder  might  hold  ybr 
ever,  in  spite  of  the  greatest  public  inconvenience,  land  wanted 
for  public  purposes,  unless  some  words  were  found  in  the 
Act  authorising  the  Crown  to  terminate  his  interest  in  such 
claim;  and  the  words  used  in  section  14  are,  I  think,  quite 
sufficient  for  the  purpose  as  to  both  the  commencement  and  the 
continuance  of  mining.  .  .  •  An  arbitrary  power  of 
resumption  in  the  Crown  or  its  officers  may,  it  is  true,  be 
exercised  in  a  most  oppressive  manner,  but  many  such  arbitrary 
powers  which  theoretically  exist  are  found  to  be  sufficiently' 
checked  by  Parliamentary  remonstrance,  or  the  force  of  public 
opinion,  from  working  practical  injustice  ...  I  think  the  14th 
section  enables  the  Governor  in  Council  to  defeat  a  previously 
existing  claim  and  terminate  the  claim-holder's  occupation.'^ 

[The  CmsF  Justics.  How  long  under  the  Victorian  Act 
does  a  miner's  right  hold  good  ?] 
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That  is  provided  for  by  section  5  of  the  Victorian  Act.  ^^^ 

WiLKIMBOSr 

[The  Chief  Justice.    By  onr  Act,  section  21,  a  person  may     ^^^;^^^ 
obtain  a  business  license  for  six  or  twelve  months  on  payment  of 
certain  fees.     Can  he  be  turned  out  before  the  expiration  of 
twelve  months  f  ] 

He  only  holds  subject  to  the  right  of  the  Crown. 

[The  Chief  Justice.    Section  22  gives  him  a  right.] 

'' Except  as  against  Her  Majesty."     Sections  21  and  22  must 
be  read  together. 

[WnrDEYVS,  J.     I  see  that  it  was  after  the  proclamation  that 
the  sale  to  the  defendant  Sally  took  place  ?] 

[Heydon.    The  defendant  holds  a  business  license  by  renewal,] 

I  do  not  say  the  Victorian  decisions  are  binding,  but  I  submit 
that  the  decision  in  Wakeham  v.  Oolham  (2)  governs  this  case. 

[The  GmsF  Justice.    If  we  approve  of  the  reasoning  in  those 
caaes,  we  shall  of  course  adopt  the  decisions.] 

A  claim-holder  is  not  deemed  to  be  in  possession  as  against 
fler  Majesty :  37  Vic.  No.  18,  s.  22.  In  the  case  of  the  Mayor  of 
Sanihurst  v.  Oraham  (S)  a  town  council,  in  1856,  took  possession 
of  land  for  the  purpose  of  getting  road  material.  In  February, 
1862,  a  notice  appeared  in  the  Gazette  temporarily  reserving  the 
land  from  sale  and  granting  the  council  permissive  occupancy^ 
and  the  council  fenced  it  in.  After  this,  G.,  a  holder  of  a 
Buner's  right,  occupied  the  land  as  a  residence  area,  and  had 
paid  rates  to  the  council  therefor.  Subsequently,  in  1871,  by  a 
proclamation  in  the  Ouzette  the  land  was  exempted  from  mining. 
The  council  sued  G.  for  trespass.  It  was  held  that  QJs  rights 
were  terminated  by  the  Gazette  notice  of  1871,  and  that  although  • 
Ae  possession  of  the  council  was  irregular  under  the  Land  Act  of 
1860,  yet  it  was  Aefaxio  sufficient  to  enable  the  council  to  main- 
twn  the  action. 

(S)  1  AoBtr.  Jar.  Bep.  ^.  (8)  3  Vict.  Hep.  191 
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^^^'  [The  Chixi  Justicb.    Is  there  no  distinction  between  a  business 

<  WiLKxuBov  license  and  a  miner's  Hght  f    A  miner's  right  may  be  taken  up 
ELajuku.     ^^^  ^^7  ^^d  abandoned  the  next.] 

There  is  no  doubt  that  when  the  proclamation  referred  to  in 
the  Mayor  of  Sandhurst  y.  Oraham  (4)  was  made^  the  defendant 
was  in  occupation  and  was  turned  out.  The  only  decision  of  our 
Court  upon  this  part  of  the  Act  is  Murphy  v.  OooJce  (5),  which, 
though  not  exactly  on  this  point,  bears  upon  it. 

[WiNDETBB,  J.  Does  uot  that  case  shew  that  the  land  must  be 
unoccupied  f  ] 

[The  Chief  Justice.  Does  the  proclamation  operate  until  the 
land  is  abandoned .?] 

If  the  Crown  has  no  power  to  turn  out  a  claim-holder,  what  is 
the  meaning  of  section  22  ? 

[WiNBETEB,  J.  It  cannot  mean  that  the  Crown  can  give  with 
one  hand  and  take  away  with  the  other.  Besides,  section  25 
provides  for  compensation.] 

That  is  a  strong  argument  in  my  favour.  It  shews  that  it  was 
contemplated  taking  away  from  persons  things  for  which  com- 
pensation would  be  necessary.  It  shews  that  the  Crown  con* 
templated  taking  hard  measures. 

[FosTBB,  J.  If  the  words  in  section  22  "  except  as  against 
Her  Majesty  "  have  the  force  which  you  contend  for,  why  cannot 
the  Crown  go  in  ^Dithout  any  proclamation  ?] 

If  his  license  is  for  a  year,  and  that  period  expires,  he  ceases 
to  have  any  title.  The  exception  in  section  22  shews  that  some 
other  mode  of  terminating  his  occupation  was  in  contemplation 
by  the  Legislature.  A  claim-holder  is  always  liable  to  be  turned 
out  under  section  22.  If  any  hardship  results  thereby,  as  his 
Honour  Mr.  Justice  Windeyer  has  pointed  out,  there  is  a  pro- 
vision for  compensation  in  section  25. 

(4)  8  Vict.  Ecp.  101.  (6)  2  N.S.W.  Weekly  Notes  66 


VOL.  DL]  OASES  AT  LAW.  77 

[The  Chibv  Justicb.    As  to  these  words  "  except  as  against  ^^^- 

Her  Majesty^''  70a  say  that  the  Crown  might  tnrn  ont  a  person  Wilkinson 

at  a  moment's  notice.    If  so^  how  are  70a  damnified^  having  no  habkib. 
poaseasion  as  against  the  Crown  f ] 

[F08TEB,  J.  Does  the  issuing  of  the  proclamation  operate  as 
an  eviction  ?] 

The  right  of  occupation  ceases.  The  land  is  reserved  from 
I  occupation.  The  proclamation  terminates  the  rights  under  the 
I  bosineas  license ;  and  therefore  SUII7  had  nothing  to  conve7  to 
I        the  defendant.     The  parties  have  reduced  the   question  to  a 

simple  isane^  and  are  content  to  abide  b7  the  decision  of  the 

Coort  on  that  issue. 

I  [Fo6Ti^  J.     As  a  matter  of  practice^  I  think  it  is  well  known 

that  the  Crown  does  not  interfere  in  such  cases.] 

Why  should  the  Crown  pick  out  this  land  for  refiervation  ? 

[Heydon.    The  proclamation  included  other  land.] 

He  may  be  said  to  have  a  similar  interest  to  that  of  a  squatter 
▼ho  was  rendered  liable^  by  the  Act  of  1861,  to  have  his  l^nd 
taken  b7  selectors.  Had  a  squatter  the  same  rights  after  the 
Act  providing  for  the  rights  of  selectors  f 

E$ydon,  for  tbe  defendant,  was  not  called  upon. 

The  CmiF  JnsnoB.  This  is  a  special  case  stated  between  the 
parties,  in  which  these  facts  appear : — ^That  the  jplaintiff  in  the 
action  had  purchased  the  rights  of  a  certain  piece  of  land,  of 
about  one  acre,  in  the  Silverton  mining  district,  held  b7  the 
defendant  under  a  business  license.  The  question  for  the  deter- 
mination of  the  Court  is :  Whether  a  proclamation  issued  after 
the  land  was  occupied  the  first  time  under  a  business  license, 
Ittd  the  effect  of  determining  forthwith  all  interests  held  under 
>Qch  business  license  f  In  the  first  place  it  is  quite  clear  that, 
with  regard  to  the  pk>rtion  of  land  in  questioui  the  effect  of  the 
proclamation   was    not  to  forthwith    determine    the    business 
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^^^'  lioense.  We  find  that,  althongli  tlie  proclamation  was  issaed  on 
Wilkinson  the  Slat  October,  1 385,  the  business  Ucense  which  was  issued  to 
Habus.  Sully  on  the  6th  September,  1885,  has  been  held  by  the  defen- 
The'CJ.  <icuit,  who  claims  under  Sully,  up  to  the  present  time ;  so  that 
the  defendant  has  held  this  business  license  for  a  year  and  a  half 
since  the  proclamation.  It  is  necessary  to  look  at  the  sections 
of  the  Act  which  bear  on  this  question.  First,  under  sec.  21  of 
the  Mining  Act  of  1874  (37  Vic.  No.  IS),  business  licensee  are 
issuable  for  six  months  on  payment  of  ten  shillings,  and  for 
twelve  months  on  payment  of  twenty  shillings.  Section  24 
provides  that  the  holder  of  any  miner's  right  or  business  license 
may,  at  any  time  within  one  month  before  the  day  when  any 
such  right  or  license  would  expire,  apply  for  a  new  right  or 
license  for  any  term  for  which  such  right  or  license  might 
originally  have  been  lawfully  granted.  Then  the  22nd  section 
provides  that  "  every  business  license  shall,  subject  to  the  pro- 
visions of  this  Act  and  to  the  regulations,  entitle  the  holder 
thereof,  during  the  continuance  of  such  license,  to  occupy  upon 
any  goldfield,  for  the  purposes  of  residence  and  carrying  on  his 
business,  so  much  of  the  Grown  land,  not  exceeding  in  extent  a 
quarter  of  an  acre  in  township  sites  and  one  acre  on  other 
Crown  land,  as  may  be  prescribed  by  the  said  regulations,  and 
for  either  purpose  aforesaid  to  put  up  any  building  or  other 
erection,  and  at  any  time  to  remove  the  same ;  and  every  such 
holder  shall,  during  the  continuance  of  such  business  license,  be 
deemed  in  law  to  be  possessed  (except  as  against  Her  Majesty) 
of  the  land  which  he  shall  occupy  by  virtue  of  such  license ;  and 
no  person  shall  be  entitled  by  virtue  of  such  license  to  occupy 
more  than  one  portion  of  such  land.''  Well,  in  this  case  it 
appears  that  Sully  took  up  this  piece  of  land,  and  transferred  it 
to  the  defendant  after  the  proclamation  was  issued* '  We  have 
now  to  see  what  the  effect  of  the  proclamation  is.  The  85th 
section  refers  to  land  exempted  from  occupation  under  the  Act ; 
and  the  26th  section  provides  that  ''  the  Governor  may  at  any 
time  reserve  from  occupation  for  mining  under  any  of  the  pro- 
visions of  this  Act,  or  for  residence  or  business  purposes  under 
any  miner's  right  or  business  lioense,  any  specific  portion  of 
Crown  land  or  any  class  of  Crown  land,  and  any  land  so  reserved 
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shall  not  be  so  occupied  nntfl  such  reservation  shall  be  revoked."       ^^^- 
It  appears  to  me  that  that  must  refer  to  the  future.    It  must  Wilkinson 
ftpply  to  land  which  is  not  occupied.     If  land  is  occupied,  the     habub. 
proclamation  cannot  oome  into  operation  until  the  expiration  of     ^^^^  q  j 
the  present  license,  otherwise  the  result  of  the  proclamation 
would  be  to  make  every  person  who  was  upon  such  land  a  tres- 
passer, as  against  the  Crown,  from  the  moment  of  the  issue  of 
the  proclamation.     I  think  that  cannot  be,  notwithstanding  the 
decision  of  that  very  able  Judge,  Mr.  Justice  Molesworth,  in 
Victoria ;  and  notwithstanding  the  decisions  in  the  other  cases 
cited  by  the  learned  counsel  for  the  pi  aintiff.    As  to  the  case  of 
Murphy  v.  Ooohe  (6),  I  find  that,  although  exactly  the  same  point 
did  not  arise,  the  case  involved  a  somewhat  similar  matter.     Sir 
James  Martin,  C.J.,  in  delivering  judgment  in  that  case,  says : — 
''The  facts  appear  to  have  been  that  Cooke  was  in  occupation 
of  the  land  in  question  on  a  goldfield,  where  he  also  had  business 
premises.    He  afterwards  abandoned  the  land.     While  he  was 
in  occupation  a  notice  appeared  in  the  Ghizette,  issued  under  sec. 
26  of  the  Mining  Act,  1874  (37  Yic.  No.  18),  reserving  the  land 
from  occupation  under  business  license  or  miner's  right.    At  the 
time  that  notice  appeared,  the  land  in  question  was  not  unoccu- 
pied; on  the  contrary,  Cooke  was  then  in  actual  occupation. 
Afterwards  he  gave  it  up,  and   Murphy  sought  to  go  into 
possession.    Then  the  question  arose,  whether  Mnrphy  was  not 
estopped  from  taking  that  course  by  reason  of  the  notice.     I 
had  some  difficulty  in  so  making  up  my  mind  as  to  the  true 
inieipretation  of  this  notice.     On  the  whole,  I  am  of  opinion 
that  it  had  a  shifting  operation,  and  that  Murphy  could  not,  the 
land  having  been  unoccupied,  go  into  possession.     The  section 
might  have  been  worded  in  a  clearer  manner.    The  intention 
WIS  that  all  lands  not  occupied  at  any  particular  time,  should 
not  be  allowed  to  be  taken  possession  of  so  long  as  this  pro- 
eiamatioii  stood.''     In  that  case  there  was  an  occupation  under 
a  bnsinees  license  or  a  miner's  right.    Afterwards  a  proclamation 
was  issued,  and  the  land  was  abandoned  by  the  person  holding 
Ae business  license;  and  then  the  question  arose,  whether  a 
fresh  proclamation  was  not  necessary.     Sir  James  Martin  held 
(49  t  N J3.W.  Weekly  NoiM»  66. 
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1888.  tliat  it  was  not^  but  tliat  a  person  going  on  the  land  after  the 
Wilkinson  proclamation  had  been  issued  was  a  trespasser.  But  here  the 
g^„  case  is  different.  At  the  time  of  the  proclamation  the  land  was 
The  C  J  occupied^  and  that  occupation  was  never  abandoned.  I  think 
that  whatever  interest  the  defendant  had  at  the  time  of  the 
proclamation^  he  now  has,  no  matter  what  that  is.  To  hold 
otherwise  would  be  to  work  the  greatest  injustice.  There  is  no 
question  here  between  landlord  and  tenant ;  it  is  simply  this  : 
What  is  the  effect  of  a  license  f  According  to  Wood  v.  Lead- 
bitter  (7)  J  a  mere  license  of  this  description  is  revocable  at  the 
wiQ  of  the  grantor,  but  cannot  be  revoked  until  the  expiration 
of  the  time  for  which  it  was  granted.  If  the  Crown,  at  the 
expiration  of  the  time  for  which  a  business  license  is  taken  out, 
think  fit  to  say,  '^  We  refuse  to  continue  this  license,''  then,  of 
course,  the  holder's  right  ceases  ;  but,  until  that  is  done,  I  think 
his  rights  continue.  Here,  the  land  having  been  taken  up  for  a 
year,  the  holder  of  the  business  license  had  a  right  to  continue 
to  occupy  for  a  year.  In  my  opinion,  therefore,  our  judgment 
must  be  for  the  defendant. 

WiNDBTiB,  J.  I  am  of  the  same  opinion.  The  question  is, 
whether  the  proclamation  forthwith  determined  Sully's  interest. 
I  am  of  opinion  that  it  did  not.  His  interest,  whatever  it  was, 
continued  as  long  as  that  business  license  lasted.  As  soon  as  the 
period  of  a  business  license  terminates,  the  holder  can  get  a 
renewal  of  his  rights,  and  for  so  long  as  the  Grown  renews,  so 
long  will  the  holder  of  the  business  license  have  the  right  to 
occupy.  The  plaintiff  has  nothing  to  complain  of,  for  as  far  as 
the  Crown  is  concerned,  at  the  end  of  a  business  license  the 
holder  may  have  notice  to  quit.  I  am  of  opinion  that  Sully's 
rights  under  his  business  license  were  not  absolutely  put  an  end 
to  by  the  proclamation.  It  would  be  extremely  wrong  and  harsh 
to  put  upon  the  Act  the  construction  which  we  are  asked  to 
give  it. 

Foster,  J.  I  am  of  the  same  opinion.  We  must  be  bound 
by  the  case  which  is  put  before  us  here.  As  against  the  Crown 
Sully  had  no  rights,  therefore  there  were  none  to  be  extin- 

(7)  18  M  A  W.8.  38. 
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gnished.    As   to  his  rights   against  individual  members  of  the        18^- 
public,  they  are  not  altered.     Whatever  the  rights  of  the  Crown    Wilkinson 
may  be,  we  know,  as  a  matter  of  practice,  that  the  Crown  does     Harris. 
not  take  possession  of  areas  that  are  reserved,  unless  they  are     jro«^«r  J 
required  for  some   special  purpose.     The  plaintiff,  the    present 
pui  chaser,  has  sustained  no  injury.     He  gets  all  that  he  could 
have  reasonably  expected  to  get  under  the  circumstances.   ^  He 
must  have  known  that  his  rights  could  always  be  terminated  in 
this  way. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff  :   W.  T,  A.  Shorter, 
A-ttomey  for  defendant :  De  Lissa, 


HITCHINS  V,  TWOSE.  ]^farch  15. 

Siting  Act,  IS74,{S7  Vic.  No.  18),   •.  iOSesfulations  (Mineral  lecues)  28,  84, 

85,  48 — Applicant  failing  to  execute  lease — Cancellation,  r^^ie  C  J 

A  mineral  lease,  whore  the  applicant  fails  to  execute  it,  in  accordance  with    '^^^^.V**'  ^^  • 
Hsf^  31  and  35,  becomes  absolutely  cancelled ;  and  such  applicant's  rights  cease,      t^oster  J 
althoQ^  notice  of  such  cancellation  is  not  published  in  the  Government  Gazette, 

Spkgial  case  stated  by  consent  without  pleadings  under  the 
(hmmon  Law  Procedure  Act,  1853  : 

"Thi^  is  an  action  brought  by  Vernon  Hitchins  against 
Thomas  Twose  for  the  recovery  of  500Z.  damages  for  alleged 
trespasses  committed  by  the  defendant  upon  the  close  of  the 
plaintiff,  known  as  portion  106,  parish  of  Picton,  county  of 
Tancowinna,  containing  40  acres. 

"On  the  31st  October,  1885,  Alfred  Porter  and  others  made 
apph'cation  in  accordance  with  the  regulations,  for  a  mineral  lease 
of  the  land  in  question. 

"  On  the  6th  July,  1887,  a  lease  of  the  said  land  to  the  said 
Alfred  Porter  and  others  was  executed  by  His  Excellency  the 
Governor,  and  duly  transmitted  to  the  warden  at  Silverton  for 
delivery  to  the  applicants,  and  the  notices  required  by  the  32nd 
of  the  regulations  for  mineral  leases  were  only  sent  to  the 
applicants  by  the  warden  on  or  about  the  12th  July,  requiring 
5AW.B.,  VoL  IX.,  Law.  F 


^^  - 
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1888.       them  to  execute  and  take  delivery  of  the  said  lease  on  or 


Twon. 


HiTGHora    before  the  28th  July,  1887. 

'^  The  lease  not  having  been  executed  by  the  applicants^  the 
same  was  on  the  5th  August  returned  to  the  Secretary  for  Mines 
for  cancellation. 

^*  On  the  23rd  August  a  notice  by  the  Secretary  for  Mines  was 
published  in  the  Oovemment  Gazette,  stating  that  if  the  lease  was 
not  executed  by  the  applicants  within  30  days  from  such  date^ 
such  lease  would  be  absolutely  cancelled. 

"  The  lease  has  not  been  executed  by  the  applicants. 

''  No  notice  has  been  published  in  the  Oaaette  declaring  the 
said  lease  cancelled. 

"  On  the  26th  September^  1887^  the  plaintiff^  being  the  holder 
of  a  mineral  license,  marked  off  and  took  possession  of  the  said 
land^  in  accordance  with  the  regulations  relating  to  mineral 
licenses^  and  has  continued  to  occupy  the  land  since  that  date. 

^'  On  the  Ist  October,  1887,  the  defendant  entered  upon  the 
said  land  by  leave  and  license  of  one  of  Porter's  party,  and 
commenced  working  thereon,  and  dug  holes  therein,  and 
disputed  the  plaintifPs  title  to  the  said  land. 

"The  question  for  the  opinion  of  the  Court  is  whether  the 
publication  of  a  notice  in  the  Gazette  by  the  Secretary  for  Mines, 
declaring  the  said  lease  to  Alfred  Porter  and  others  cancelled, 
was  necessary  before  the  plaintiff  could  acquire  a  title  to  the  land 
under  his  mineral  license. 

''  If  the  Court  shall  be  of  opinion  in  the  negative  that  it  was 
not  necessary,  then  judgment  shall  be  entered  up  for  plaintiff 
for  40«.  and  costs  of  suit. 

"If  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
judgment  of.  rum  pros,  with  costs  of  defence  shall  be  entered  up 
for  the  defendant.*' 

Bruce  Smith,  for  the  plaintiff.  The  only  question  is  whether 
Porter  and  party,  not  having  complied  with  the  notice  of  the  5th 
September,  can  be  said  to  have  forfeited  their  right  to  the 
lease.  S.  40  of  37  Vic.  No.  13  (a)  distinctly  shews  that  the 
defendant,  who  claims  under  Porter  and  party,  cannot  succeed. 

(a)  87  Vic.  No.  18,  s  40 : — "  No  such  under  the  said  prooedare,  who  shal 
applicant   shall    recover    or    succeed    not  prove  to  the  satisfaction  of  the 
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Uy  contention  is  tliat^  the  lease  having  been  absolately  can- 
celled^ the  publication  in  the  Gazette  of  that  cancellation  was 
not  necessary.  The  regulations  shew  that  though  an  applicant 
may  mine  pending  an  application^  he  has  not^  until  he  has 
executed  the  lease^  any  possession  which  would  entitle  him  to 
mamfjtiTi  treepass  against  a  wrong-doer  :  Bain  v.  McOoll  (1) . 
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HlTCHUW 

Iwoss. 


[The  GmxF  Justioi  referred  to  King  v,  Mclvor  (2).] 


Before  the  lease  can  be  operated  upon  under  the  Mining  Act, 
fhe  signature  of  the  lessee  must  be  appended.  [He  read 
Eegulations  28  (fc),  84  (c),  and  85  (d).]  There  are  two  ways  in 
wliich  an  application  shall  cease  to  be  a  pending  application. 
First,  when  the  applicant  makes  default  in  proceeding  with  his 
application;  secondly,  upon  notification  of  the  refusal  of  the 
GoTemor.  Here  there  has  been  a  default  under  Beg.  28,  and, 
therefore,  absolute  cancellation  under  Beg.  84.     No  doubt  it  will 


ttid  Court  tliat  he  haa  complied  with 
the  regolations  in  force  and  applicable 
for  the  time  being  to  the  class  of  lease 
applied  for,  so  f ajr  as  such  regulation 
•hsQ  hftTO  been  at  the  time  of 
ioeh  entiy^  oocupation,  or  interferences 
e^«ble  of  being  complied  with." 

(6)  Beg.  28 :— "  An  appUcation  PhaU 
be  deemed  to  be  pending  from  the 
tine  of  the  marking  out  of  the  land  by 
file  applicant  or  his  agent  up  to  the 
tsne  when  the  iqyplicant  shall  make 
default  in  proceeding  with  his  appli- 
tttioa  in  aooovdanoe  with  these  regn- 
ktfaoBS,  or  until  the  GoTemor,  with  the 
adTioe  of  the  BzecntiTe  Council,  shall 
gnat  or  refose  the  same." 

(r)  Beg.  84: — "If  any  successful 
•pplieant  for  a  lease  shall,  for  a  period 
<if  14  days  after  being  called  upon  in 
fbe  manner  preaeribed  in  the  82nd 
BepilsUup,  fail  to  attend  at  the  office 
<if  the  warden  or  land  agent»  or  at  the 
D^aatment  aforesaid,  as  the  case  may 
be,  by  himself  or  his  attorney^  to 
eneate  and  receive  the  lease  granted 
(1)  4  Anatr.  Jur.  02. 


to  him,  he  $hall  forfeit  all  right,  title, 
and  interest  in  and  to  the  land  referred 
to  in  such  lease  and  to  the  possession 
thereof,  and  shall  also  forfeit  all 
moneys  paid  or  deposited  with  his 
application;  and  the  lease  shall  be 
forthwith  returned  to  the  Secretary 
for  Mines  for  cancellation." 

(d)  Beg.  85:— "It  nhall  be  lawful 
for  the  Secretary  of  Mines  in  any  case 
in  which  he  shall  be  satisfied  that  the 
failure  on  the  part  of  the  successful 
applicant  aforesaid  to  execute  and 
receive  the  lease  was  due  to  or  caused 
by  some  circumstance  over  which  such 
applicant  had  no  control,  and  that  such 
applicant  was  in  no  wise  blamable  for 
such  f^nre,  to  permit  such  applicant 
at  any  time  within  80  days  after  the 
lease  shall  have  been  returned  as  afore- 
said to  execute  and  take  delivery  of 
such  lease,  but  at  the  expiration  of  30 
daye  after  the  date  on  which  any  lease 
shall  be  returned,  as  provided  in  the 
last  preceding  regulation,  such  lease 
$h<Ul  be  absolutely  cancelled," 
(2)  4  N.S.W.B.  43. 
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be  contended  on  the  other  side  that  under  Beg.  48  (e),  notice  of 
&uch  cancellation  must  be  published  in  the  Oazette. 

But  that  regulation  refers  to  a  very  different  state  of  things. 
It  provides  that  the  Governor  shall  have  power  to  declare  a  lease 
void,  although  progressing  to  maturity.  Here  the  proceedings 
for  a  lease,  according  to  our  contention,  were  absolutely 
terminated  by  the  default  of  the  applicant.     [He  was  stopped.] 

Heydon  for  the  defendant.  There  must  be  publication  in  the 
Oazette  of  the  notice  of  cancellation.     Reg.  48  {e), 

[WiNDEYBR,  J.     Have  you  any  rights  at  all  ?] 

In  King  v.  Mclvor  (3)  the  lease  had  not  been  signed  by  the 
Grown.  Here  that  had  been  done.  There  King  had  gone  in 
before  Mclvor  had  got  a  lease. 

[WiNDBYBB,  J.  Could  Portcr  have  maintained  ejectment 
against  other  persons  ?] 

We  have  a  lease  from  the  Crown. 

[The  Chief  Justice.  No;  not  until  you  have  executed  it. 
King  v.  Mclvor  (3)  shews  that  there  can  be  no  assent  until  you 
have  signified  your  acceptance  by  signing  the  lease.] 


(«)  Reg.  48 :— "  The  Governor,  with 
the  advice  aforesaid,  shall  have  power 
at  any  time  during  the  progress  of  any 
application,  and  before  the  execution 
of  the  lease,  to  declare,  by  writing 
tinder  his  hand,  that  the  application 
(describing  it)  is  abandoned,  and  after 
the  lease  has  been  executed  by  him, 
and  before  its  execution  by  the  lessee, 
that  such  lease  is  void;  and  if  the 
Governor,  with  the  advice  aforesaid, 
shall  declare  any  such  application 
abandoned,  or  lease  void,  or  if  the 
Governor,  with  the  advice  aforesaid, 
shall  declare  any  lease  which  has  been 
issned  forfeited,  or  direct  that  any  such 
lease  be  cancelled,  the  Secretary  for 
Mines,  or  Under-Secretary  for  Mines, 
shall  forthwith  publish  a  notice  in  the 

(3)  4  N.S, 


O-ovemment  Gazette  to  that  effect, 
describing  accurately  the  application 
or  lease  referred  to,  and  such  notice  in 
the  Gazette  shall  be  conclusive  evidence 
in  all  Courts  of  law  or  other  judicatures 
of  such  declaration  having  been  made 
and  that  such  application  was  aban- 
doned, or  such  lease  was  void,  forfeited 
or  cancelled,  as  the  case  may  be,  cm- 

from  the  date  of  such  Gazette;  and 
thereupon  the  land  shall  become  and  be 
open  as  it  would  have  been  if  such 
application  had  not  been  made,  or  if 
such  lease  had  not  been  exeeuted  or 
issued,  notwithstanding  that  the  posts 
defining  the  boundaries  of  the  land 
applied  for  or  demised  as  aforesaid 
shall  not  have  been  withdrawn  or 
removed." 

I.W.K.  43. 
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If  Porter  never  had  any  lease,  of  course  he  had  not  any  interest,        ^^^- 
and  I  cannot  contend  that  the  defendant  has  any.  Hitchins 


The  Chief  Jusnci;.  This  case  is  a  very  simple  one.  Two 
requirements  had  to  be  performed  by  the  applicant.  He  had  to 
execute  the  lease  and  return  it  to  the  proper  officer.  Notice 
was  given  to  the  applicant  to  execute  the  lease  within  the  time 
mentioned  in  Reg.  84.  He  did  not  do  so.  The  question  is 
whether  a  person^  claiming  under  the  person  who  so  failed  to 
become  the  lessee  of  the  land,  can  maintain  trespass.  I  am  of 
opinion  that  he  can  not.  King  v.  Mclvor  (4)  is  a  distinct 
authority  upon  this  point.  The  mineral  licensee  is  accordingly 
entitled  to  the  land ;  and  our  judgment  will  be  for  the  plaintiff, 
with  40«.  and  costs  as  agreed. 

WiNDXTEB,  J.  I  am  of  the  same  opinion.  The  defendant  is 
in  the  same  position  as  Porter.  If  Porter  had  come  in,  I  cannot 
conceiTe  what  authority  he  could  shew  for  so  doing.  The  case  of 
King  v.  Mclvor  (4)  is  absolutely  conclusive  on  the  point. 

FosTiB,  J.     I  am  of  the  same  opinion. 

Judgment  for  the  plaintiff, 
with  40^.  damages  and  costs, 

Bnus  Smith,  Then  publication  of  the  cancellation  in  the 
Oazette  is  not  necessary  ? 

The  Chib?  Justice.     That  is  the  effect  of  our  judgment'. 

Attorney  for  the  plaintiff  :   W.  T,  A,  Shorter. 
Attorney  for  the  defendant :  De  Lissa, 
(4)  4  N.S.W.B.  43. 
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DURING  THE  SECOND  TERM,  1888. 


1885. 


BEOWN  V.  COMMISSIONEE  FOE  RAILWAYS  (a). 

S^egli^Bnet — Tram¥>ay  collition — Contributory  negligence,  y  q 

The  plaintiff  claimed  damages  for  injuries  sustained  by  him  through  a  tram 
motor  striking  the  cart  which  he  was  driring.    The  alleged  negligence  was 
that  there  was  no  look-out  man  on  the  motor,  and  that  the  tram  did  not   2^ov.  19  4*  20. 
stop  at  the  proper  place.    The  defence  was  contributory  negligence,  and  the  jury 
{bond  fcnr  the  defendant.  Fauceit  J. 

JHeW   (Pauobtt  and  Windbtsb,  JJ.,  Inneb,  J„  dissenting),  that  the  case  ^^^^l^    ' 

was  within  Davies  y,  Mann  (10  M.  &  W.  646),  as  the  slightest  care  on  the  part  Innes  J. 
of  the  defendant's  seryaat  would  ha^e  saved  the  plaintiff  from  the  consequences 

of   his  own  negligence,  and  the  proximate  cause  of  the  collision  was    the  P.  C. 
negli|irence  of  the  defendant's  servant.    New  trial  ordered. 

1887. 

Held  (on  appeal  to  the  Privy  Coimcil,  reversing  the  decision  of  Supreme  Court),  

that  as  there  was  ample  evidence  before  the  jury  of  contributory  negligence,  the       Dec.  10. 
verdict  once  found  ought  to  have  been  permitted  to  stand.    Appeal  allowed,  with 


The  plaintiff^  a  carter^  claimed  lOOOZ.  damages  for  injuries 
snstaiiied  by  liim  through  a  collision  with  a  tram  motor  alleged 
to  have  been  n^ligently  driven  by  the  defendant's  servants.  The 
accident  took  place  at  the  spot  where  Elizabeth-street,  Padding- 
ton,  crosses  Oxford-street,  along  which  a  steam  tram  runs.  Owing 
to  the  curve  which  Elizabeth-street  makes  at  the  intersection,  it 
ia  necessary  for  anyone  crossing  to  proceed  a  few  yards  down 
Oxford-street  before  turning  again  into  that  part  of  Elizabeth- 
atreet  which  runs  towards  the  harbour.  After  the  plaintiff  had 
so  driven  into  Oxford-street,  and  before  he  could  turn  again  into 

(a\  This  case  was  heard  on  motion  for    1885,  but  was  not  reported. 
»  new  trial  on  November  19th  and  20th, 
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1887.        Elizabetli-Si^reet,  a  motor  coming   from   Waverley   struck   and 

Bbown      smashed  his  cart^  and  rendered  him  insensible.     His  injdries 

C0MMI8-     'were  considerable.     The  case  was  tried  before   the   late   Ohief 

Ea^lw  ^"^^  J'^^i(^e>  Sir  James  Martin,  and  a  jury  on  April  16th,  1885 ;  the 

defence  was  contributory  negligence,  and  a  verdict  was  found 

for  the  defendant.     The  evidence  sufficiently  appears  from  the 

judgments  given  below. 

A  rule  nisi  for  a  new  trial  was  granted  on  the  ground  that  the 
verdict  was  against  evidence. 

Heydon,  for  the  plaintiff,  in  support  of  the  rule. 

M.  H.  Stephen,  Q.C.,  and  G.  B.  StepJien,  for  the  defendant, 
shewed  cause. 

The  Court  {Innes,  J.,  disseyitiente)  made  the  rule  absolute  for 
a  new  trial. 

The  following  judgments  (6)  were  delivered  : — 

Paucett,  J.  In  this  case  I  feel  considerable  difficulty  in 
coming  to  a  decision.  I  feel  that  the  verdict  is  wrong,  but  the 
question  is,  whether  it  is  a  ground  for  granting  a  new  trial. 
There  is  no  complaint  whatever  as  to  the  direction  of  his 
Honour ;  on  the  contrary,  he  seems  in  every  way  to  have  put 
the  matter  clearly  before  the  jury,  statiag  the  law  of  contributory 
negligence  in  his  summing  up  with  the  correctness  one  would 
expect  from  him. 

Under  these  circumstances  what  is  the  evidence  ?     That  the 

plaintiff  was  coming  out  of  this  street  at  a  rapid  pace,  slashing 

his  horse  as  he  came  to  the  tramway.     He  saw  that  his  horse 

was  frightened  by  the  children,  and  he  lost  his  head  and  slashed 

away  to  cross  the  line.     The  tram  came  slowly  up,  not  rapidly, 

to  the  place  where  it  was  to  stop.     The  tram  did  not  stop  on 

what    we   may    call   the   near   side   of   the   street.     Does   that 

amount  to  negligence  ?     Must  we  say  that  a  tram  is  to  stop  at 

the  near  side  of  every  street  ?     I  am  not  prepared  to  lay  that 

down.     The  only  difficulty  on  the  part  of  the  defendant  is  that 

(6)  These  judgments  were  not  cor-  sent  to  the  Priry  Council.  Mr.  Justice 
recbed  by  their  Honours  before  being    Innes  has  corrected  his  for  this  report. 
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there  seems  to  have  been  no  man  on  the  look-out  on  the  tram. ^^^^* 

It  does  not  appear  that  if  a  man  had  been  on  the  look-out  this      Bbown 
accident  would  not  have  happened^  although  the  driver  might,  if     coiiins- 
he  had  seen  the  plaintiff,  have  succeeded  in  stopping  the  tram.   ^"^'^^tT 
I  find  the  law  thus  laid  down  by  Parke,  B.,  in  the  case  of  Bridge 
▼.  Grand  Junction  Railway  Go.  (1)  : — "  The  rule  is  that  although 
there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet 
onlees  he  might  by  the  exercise  of  ordinary  care  have  avoided 
the  consequences  of  the  defendants^  negligence,  he  is  entitled  to 
recover ;  if  by  ordinary  care  he  might  have  avoided  them,  he  is 
the  author  of  his  own  wrong.     That  is  the  only  way  in  which 
the  rule  as  to  the  exercise  of   ordinary  care  is  applicable  to 
qaesfcions  of  this  kind." 

InDavies  v.  3fann(2),  Lord  Ahinger  ss^iys : — "The  defendant  has 
not  denied  that  the  ass  was  lawfully  in  the  highway,  and  there- 
fore we  must  assume  it  to  have  been  lawfully  there ;  but  even 
were  it  otherwise,  it  would  have  made  no  difference,  for  as  the 
defendant  might,  by  proper  care,  have  avoided  injuring  the 
&nimal,  and  did  not,  he  is  liable  for  the  consequences  of  his 
negligence,  though  the  animal  may  have  been  improperly  there.^^ 
And  in  Smithes  Leading  Oases,  after  citing  Davies  v.  Mann,  a 
passage  is  giVen  from  the  judgment  of  Lord  Oampbell  in 
Dowell  V.  The  General  Steam  Navigation  Oo.  (3),  as  follows  : — 
''In  some  cases  there  may  have  been  negligence  on  the  part  of 
the  plaintiff  remotely  connected  with  the  accident ;  and  in  those 
cases  the  question  arises  whether  the  defendant,  by  the  exercise 
of  ordinary  care  and  skill,  might  have  avoided  the  accident, 
notwithstanding  the  negligence  of  the  plaintiff,  as  in  the  often- 
quoted  donkey  case  Davies  v.  Mann.'' 

The  law,  as  there  laid  down,  applies  to  this  case.  Here  there  is 
evidence  that  the  plaintiff  contributed,  not  remotely,  but 
directly,  to  the  accident.  I  think  that  driving  across  a  tramway 
in  the  way  in  which  the  plaintiff  did,  was  negligence.  I  also 
ftink,  although  with  more  hesitation,  that  this  accident  might 
hare  been  avoided  if  there  had  been  a  proper  look-out  kept  on 
the  motor.  On  that  point  the  weight  of  evidence  is  in  favour  of 
the  plaintiff,  and  we  ought  to  send  the  case  down  for  a  new  trial. 

(I)  3  M.  k  W.  244.  (2)  10  M.  &  W.  346.  (3)  5  Ei  &  B.  195. 
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1887.  I  clo  not  say  that  the  fact  of  the  tram  not  stopping  at  the  nsnal 

Bbown  place  is  negligence  at  law.     I  by  no  means  say  that  that  is  to  raise 

CoKMis-  ^  presumption  against  the  defendant  in  a  case  of  this  kind  so  as 

BioNBE  voB  to  override  the  evidence  given  on  behalf  of  the  defendant.     But 

BilLWATS.  ° 

I  say  that  taken  together  with  the  circumstance  that  there  was 
no  look-out  when  the  tram -was  coming  along  this  street  at  a  rate 
of  five  or  six  miles  an  hour^  these  two  things  constitute  evidence 
so  strongly  preponderating  in  favour  of  the  plaintiff  that  I  think 
the  right  course  to  adopt  is  to  send  the  matter  to  be  tried  by 
another  jury. 

WiNDETEB^  J.  (c)  I  concur  with  his  Honour  in  thinking  that  the 
verdict  was  wrong,  and  that  there  should  be  a  new  trial.  It  is 
quite  clear  to  my  mind  that  if  the  tram  had  stopped,  as  it 
might  and  ought  to  have  done,  or  if  a  proper  look-out  had  been 
kept,  the  accident  would  not  have  happened.  There  is  a 
regulation,  too,  of  the  department  obliging  the  stoker  to 
act  as  a  look-out  man.  The  uncontradicted  evidence  is  that 
the  stoker  on  this  occasion  was  not  on  the  look-out.  He 
was  not  called  as  a  witness.  The  engine-driver  does  not  know 
anything  about  it.  The  street  was  42  feet  wide,  and  the  tram 
could  have  be^n  stopped  within  half  its  own  length.  If  the 
plaintiff  was  coming  at  a  rapid  pace  across  Oxford-street,  still 
it  is  quite  clear  that  if  there  had  been  a  look-out  on  the  tram 
the  driver  could  have  caused  the  tram  to  be  stopped  in  time,  and 
so  have  prevented  the  accident.  The  case  is  clearly  within  Davies 
V.  Mann  (2),  as  the  slightest  care  on  the  part  of  the  defendant 
would  have  saved  the  plaintiff  from  the  consequences  of  his  own 
negligence,  and  the  proximate  cause  of  the  collision  was  the 
negligence  of  the  defendant. 

Sib  G.  Innbs,  J.  I  think  that  there  was  clear  evidence  to 
justify  the  jury  in  finding  that  the  plaintiff  contributed  to  the 
accident  so  as  to  prevent  him  from  recovering  damages  in  this 
action,  and  that  he  was  the  author  of  his  own  wrong.  Perhaps 
it  is  not  necessary  to  advert  to  the  evidence,  because  it  has  been 
fairly  stated  by  his  Honour  Mr.  Justice  Faiicett  that  there  was 

(e)  This  is  only  a  siuninary  of  Mr.  Jtuitice  ^indeyar'f  jud^ent. 
(2)  10  M.  &  W.  546. 
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^deaceoi  direct  negligence  on  the  part  of  the  plaintiff  which 
WB8  immediately  connected  with  the  happening  of  the  accident. 

I  see  no  difficulty  in  reconciling  the  rulings  of  the  Judges  upon 
this  point.  They  apply  in  two  different  states  of  circumstances, 
as  is  shewn  by  the  judgment  in  Davies  v.  Mann  (4).  In  the 
class  of  cases  of  which  Davies  v.  Mann  is  an  instance,  there  is 
undoubtedly  negligence  on  the  part  of  the  plaintiff,  but  negligence 
onlj  remotely  and  not  proximately  connected  with  the  accident. 
In  Davies  ▼.  Mann  (4)  the  donkey  was  merely  left  in  the  road^ 
the  owner  being  away  at  the  time  of  the  accident.  Under  these 
circumstances  the  duty  was  incumbent  on  the  defendant  to  avoid, 
if  by  ordinary  care  he  could,  driving  over  the  donkey.  But  in 
cases  like  this  now  before  us,  where  people  act  in  the  negligent 
manner  in  which  this  plaintiff  is  shewn  to  have  acted,  they 
clearly  contribute  directly  and  proximately  to  the  accident.  In 
Davies  v.  Mann  (4)  there  was  no  '^  contributory  negligence "  in 
the  sense  of  the  negligence  being  a  proximate  cause  of  the  injury. 
No  doubt  in  one  sense  the  plaintiff  in  that  case  contributed  by 
his  negligence  in  leaving  the  donkey  hobbled  in  the  highway  to 
the  happening  of  the  injury,  but  such  negligence  was  too  remotely 
connected  with  the  injury  to  disentitle  the  plaintiff,  on  the  ground 
of  contributory  negligence,  from  recovering.  Here,  on  the  other 
hand,  there  was  negligence  on  the  part  of  the  plaintiff  which 
directly  and  proximately  contributed  to  the  accident.  The  rule  is 
thus  stated  by  Parke,  B.,  in  Bridge  v.  The  Or  and  Junction  Railway 
Go.  (5) : — '*  Although  there  may  have  been  negligence  on  the  part 
of  the  plaintiff,  yet  unless  he  might  by  the  exercise  of  ordinary 
care  have  avoided  the  consequences  of  the  defendant's  negligence, 
he  is  entitled  to  recover.  Ifhy  ordinary  care  he  might  have  avoided 
ttem,  he  is  the  author  of  his  own  wrong.  This  is  the  only  way  in 
which  the  rule  as  to  the  exercise  of  ordinary  care  is  applicable  to 
questions  of  this  kind.''  This  rule  has  never  been  questioned, 
nor  does  the  other  rule  laid  down  in  Davies  v.  Marm  (4),  followed 
in  Tuffv.  Warman  (6),  and  in  Badley  v.  L.  ^  N.-W.  B.  Co.  (7), 
vii., "  that  though  the  plaintiff  may  have  been  guilty  of  negligence, 

ttd  although  that  negligence  may  in  fact  have  contributed  to  the 
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(4)  10  K.  k  W.  546. 
(S)8K.ftW.244. 


(6)  6  O.B.  (N.S.)  678. 

(7)  L.B.  1  App.  Ca.  754. 
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^^^-        accident,  yet  if  the  defendftut  could,  in  the  result,  by  the  exercise 

BaowN      of  ordinary  care  and  diligence  have  avoided  the  mischief  which 

CoMMie-     happened,  the  plaintiffs  negligence  will  not  excuse  him,"  throw 

BAnJwATs*  *^®  smallest  doubt  on  it,  otherwise  the  ridiculous  result  would 

innes  J      ^^^^^^  that  the  two  rules,  both  good  law,  would  render  each  other 

nugatory.     The  two  rules  perhaps  may  appear  to  conflict,  but  are 

really  not  in  any  way  inconsistent  when  it  is  borne  in  mind  that 

the  negligence  on  the  part  of  the  plaintiff,  which  is  to  preclude 

him   from   recovering,   must  be    negligence    immediately    and 

proximately  conducing  to  the  injury. 

If  the  jury  were  manifestly  wrong  in  finding  that  there  was 
negligence  on  the  part  of  the  plaintiff  which  directly  contributed 
to  the  accident,  I  should  concur  in  thinking  that  the  case  ought 
to  be  sent  down  for  a  new  trial.  But  in  face  of  all  the  evidence 
and  without  expressing  any  opinion  whether  it  was  true  or  false 
— ^which  I  am  not  called  upon  to  do — ^and  there  being  no  com- 
plaint of  any  kind  with  regard  to  the  direction  of  his  Honour, 
and  no  suggestion  that  the  jury  were  in  any  way  misled,  it  seems 
to  me  that  we  are  not  justified  in  interfering  with  the  verdict  of 
the  jury. 

The  defendant  obtained  leave  to  appeal  to  the  Privy  Council : — 

Dec.  10.  The  judgment  of  the  Lords  of  the  Judicial  Committee  of  the 

Privy  Council  fdj  was  delivered  December  10th,  1887,  by 

Lord  Pitzgieald  : — 

There  is  no  doubt  about  the  principles  of  law  which  have  been 
brought  under  the  notice  of  their  lordships  by  the  appellant's 
counsel,  and  which  ought  to  govern  this  appeal.  Chief  Justice 
Tindal,  about  50  years  since,  laid  down  a  rule  to  this  effect  :— 
That  where  the  question  is  one  of  fact,  and  there  is  evidence  on 
both  sides  properly  submitted  to  the  jury,  the  verdict  of  the  jury 
once  found  ought  to  stand ;  and  that  the  setting  aside  of  such 
a  verdict  should  be  of  rare  and  exceptional  occurrence.  Their 
lordships  are  not  aware  that  the  rule  thus  laid  down  has  been 
abandoned. 

((Q  Present : — Lord  Fitzgerald,  Lord  Hobhouse,  Sir  Barnes  Peacock,  Sir  Biohard 

Conch. 
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In  this  particular  case  the  proceedings  appear  to  be  according        ^^^^* 
to  the  system  of  practice  prevailing  in   England.     The  plaint      Brown 
aDeges  negligence  on  the  part  of  the  defendant.     The  plaintiff     commis- 
was  bound  to  give  some  evidence  sufl5cient,  if  believed,  to  sustain   ®^^^wa  T 
that  allegation.     Their  lordships  assume^  for  the  purposes  of  the  . 

appeal,  that  there  was  evidence  of  negligence  in  the  absence  of     Council, 
the  stoker,  whose  duty  was  to  keep  on  the  look-out  if  he  were        Lord 
not  otherwise  engaged  in  his  duties  as  stoker.     But  it  may  be  a .      *^*'^** 
Bnbject  of  question  whether  the  absence  of  the  stoker  led  to  the 
accident.     The  driver  says  that  he  had  a  clear  view  in  front,  and 
that  he  saw  the  head  of  the  horse  the  plaintiff  was  driving 
immediately  when   it  emerged  from   Elizabeth-street.     If  the 
stoker  had  been  beside  him,  he  could  not  have  seen  more  than 
the  driver  saw.     So  that  although  their  lordships  assume  that 
there  was  evidence  proper  to  be  submitted  to  the  jury  that  there 
had  been  negligence  on  the  part  of  the  defendant  which  may 
have  led  to  the  calamity,  it  does  not  go  beyond  that. 

Then  on  the  other  hand  there  was  what  appears  to  their  lord- 
ships to  be  very  clear  evidence  proper  to  be  submitted  for  the 
detennination  of  the  jury,  and  properly  received  under  the  plea 
of  not  guilty,  that  the  plaintiff  by  his  own  negligence  had  con- 
tributed to  the  calamity.  The  law  in  such  a  case  is  that  the  two 
qnestions  are  to  be  submitted  to  the  jury,  and  they  are  to 
determine,  first  whether  there  is  negligence  on  the  part  of  the 
defendant  materially  leading  to  the  calamity,  and  secondly 
whether  there  was  contributory  negligence  on  the  part  of  the 
plaintiff  but  for  which  the  calamity  would  not  have  occurred.  It 
is  conceded  that  the  case  was  properly  submitted  to  the  jury  and 
that  the  summing  up  of  the  case  was  correct  in  all  respects  and 
not  objected  to  in  any  particular.  Mr.  Justice  Faucett  is  repre- 
sented to  have  said : — ^'  Tinder  these  circumstances  what  is  the 
evidence  ?  That  the  plaintiff  was  coming  out  of  this  street  at  a 
n4)id  pace,  slashing  his  horse  as  he  came  to  the  tramway.  He 
saw  that  his  horse  was  frightened  by  the  children,  and  he  lost 
his  head,  and  slashed  away  to  cross  the  line.  The  tram  came 
■lowly  up,  not  rapidly,  to  the  place  where  it  was  to  stop.^'  That 
sentence  alone,  containing  the  learned  Judge's  view  of  the 
evidence,  affords  the  amplest  and  most  persuasive  proof  of  con 
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1887.       tribntory  negligence  on  the  part  of  the  plaintiff.     What  really 

Bbown      took  place  seema  to  have  been  probably  that  the  plaintiff  was 

CoiniTB-      driving  down  Elizabeth-street,  and  his  horse  got  into  an  excited 

8I0NXR  FOB  state  from  the  noise  of  some  children.     One  of  the  witnesses  says 
Railways.  ^ 

that  when  the  plaintiff  conld  have  seen  the  motor  commg  up  he 

Council,  rose  in  his  seat  and  commenced  slashing  the  horse.  The  object 
Lord  of  that  was  that,  having  a  spirited  horse,  he  thought  that  spirited 
Fitzgmild.  iioj^e  would  have  carried  him  clear  of  the  motor  by  being  a 
little  accelerated,  and  then  he  commenced  accelerating  the  pace 
of  the  horse  so  as  to  rush  past  the  motor.  He  had  no  business 
to  do  that.  When  he  saw  there  was  danger  of  collision  his  duty 
was  at  once  to  have  held  his  horse  in.  It  was  a  matter  of  seconds. 
The  delay  of  a  few  seconds  would  have  prevented  this  calamity, 
but  he  chose  to  make  a  rush  across,  and,  in  fact,  instead  of  the 
motor  running  into  him  he  ran  into  the  motor  (ej. 

Under  such  circumstances  the  case  was  fairly  submitted  to  the 
jury.  There  is  no  objection  to  the  summing  up.  The  learned 
.  Judge  who  tried  the  case  does  not  disagree  with  the  verdict,  and 
their  lordships  are  of  opinion  that  the  verdict,  not  unreasonable 
or  un&ir,  and  which  was  warranted  by  the  evidence,  once  found 
ought  to  have  been  permitted  to  stand.  Their  lordships  there- 
fore will  humbly  advise  Her  Majesty  that  the  verdict  ought  to  be 
suffered  to  remain  as  it  was,  and  that  the  order  setting  aside 
that  verdict  should  be  discharged ;  and  the  appellant  will  have 
the  costs  in  the  Court  below  and  of  this  appeal. 

Appeal  allowed,  with  costs. 

Attorney  for  plaintiff :  Brady. 

Attorney  for  defendant  (appellant)  :   Williains,  C.S. 

(e)  Note  :— See  Wakelin  v.  L.  ^  S.  W,  RatUoaif  Co,,  12  A  pp.  Cas.  41,  per  Lnrd 
Halthnrff,  L.C.«  at  p.  46. 
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NAYLpB  V.  SLATTERY  1888. 

IfimwijwKHM  Act  of  1867  (31   Vie.  No.  12),  «.  15a— FaZtdtTy  of  6y-tett?«— Un-      Aforefc  24. 
fwtORoi^eiMM— Ullra    viret — Interment   of  dead  within  100  yards  o/  jpu&lic 
paikmay,  i^e,  P.  C. 

The  defendant  waa  convicted  before  tbe  Magistrates  of  a  breach  of  a  by-law 
<rf  the  borough  of  Petersham,  prohibiting  the  burial  of  corpses  "  in  any  existing 
ooneteiy  now  open  for  burials^  within  the  distance  of  100  yards  from  any 
pobhc  bnilding,  place  of  worship,  schoolroom,  dweUing-honse,  public  pathway, 
•twet,  road  or  place  whatsoever,  within  the  said  borough."  The  defendant 
■ppealed  on  the  ground  that  the  by-law  was  vUra  vires  and  unreasonable. 

The  Sapreme  Court  held  that  they  were  bound  by  the  decisions  in  j&»  parte 
f^atk{\  N.8.W.  LB.  27)  and  Brooks  v.'^elwyn  (3  N.S.W.  L.R.  256).  It  was 
admitted  that  the  locality  was  not  at  present  populous. 

On  appeal  to  the  Privy  Council, 

•BiiU,  that  the  by-law  was  not  unreasonable,  and  that  the  decisions  in  Ex  parte 
f^i  and  Brooks  v.  Selwyn  were  right ;  that,  considering  the  circumstances 
Older  which  such  )>y.laws  are  made  and  approved,  they  should  not  be  set 
aside  sa  nnreasonable,  unless  in  some  very  extreme  case,  such  as  where  they 
aie  eapricious  or  oppressive.  As  to  the  question  whether  the  borough  is 
popolons  enough  to  require  such  a  by-law,  the  judgment  of  the  local  authorities 
■hoQld  not  be  lightly  interfered  with. 

Beld,  also,  that  the  by-law  was  not  uUra  vires  either  on  the  ground  that  it 
dcitFoydd  private  property ;  or  because  it  had  the  effect  of  closing  the  cemetery. 

Appeal  dismissed  with  costs.  Decision  of  Supreme  Court  (reported  ante,  vol.  6 
P^  SM)  aiBxmed. 

JuDGifXKT  at  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council  (a)  was  delivered  by 

Lord  Hobhousi.  The  sole  qnestion  in  this  case  is  whether  a 
by-law  imder  which  the  appellant  has  been  convicted  and  fined  is 
valid  or  invalid.  The  by-law  was  passed  by  the  municipal  council 
of  the  Borough  of  Petersham  on  the  2nd  of  December,  1884, 
wider  the  provisions  of  the  MvmidpaUtiea  Act  of  1867.  The 
respondent  is  the  Inspector  of  Nuisances  for  the  borough.  The 
appellant  appealed  to  the  Supreme  Court,  and  the  convicting 
Magistrate  stated  a  case,  which  contains  the  facts  on  which  the 
decision  of  that  Court  was  passed.     It  affirmed  the  decision  of 

(«)  Present :  Lord  Hobhonse,  Lord  Hersohell,  Lord  Macnaghten^  Sir  Barnes 
Peacock,  Sir  Richard  Couch. 
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the  Magistrate,  and  their  lordships  are  now  asked  to  deoide  that 

the  affirmance  was  wrong. 

The  material  portion  of  the  by-law  is  in  the  following  terms:— 

No  corpse  shall  be  interred  in  any  existing  cemetery  now^  open  for  burials 
within  the  distance  of  one  hundred  yards  from  any  public  building,  place  of 
worship,  schoolroom,  dwelling-house,  public  pathway,  street,  road,  or  place 
whatsoever  within  the  borough. 

A  similar  provision  was  made  with  respect  to  cemeteries  after- 
wards opened. 

Section  153  of  the  Municipalities  Act  provides  that  the  council 
may  from  time  to  time  make  by-laws  for  (among  other  things) 
regulating  the  interment  of  the  dead.  The  by-law  was  published 
in  the  New  South  Wales  Oovemment  Oazette  of  the  19th  January, 
1885,  where  it  is  stated  to  have  been  confirmed  by  His  Excellency 
the  Governor,  with  the  advice  of  the  Executive  Council. 

On  the  27th  June,  1885,  the  appellant  interred  the  corpse  of 
his  wife  in  his  own  family  burial-place  in  the  Roman  Catholic 
cemetery  in  Petersham.  This  cemetery  had,  from  the  year  1862 
onwards,  been  used  for  the  interment  of  members  of  the  Roman 
Catholic  faith;  and  in  the  year  1879  the  appellant  purchased  a 
portion  of  it  as  a  permanent  burial-place  for  members  of  his  family. 
No  part  of  the  cemetery  is  distant  more  than  100  yards  from  a 
place  of  worship,  schoolroom,  dwelling-house,  public  street,  road  or 
place  within  the  borough.  It  is  admitted  that  the  place  is  not  a 
populous  one. 

The  Supreme  Court  was  unanimous  in  its  decision.  But  of 
the  three  Judges,  only  the  Chief  Jtistice,  Sir  James  Martin, 
agreed  with  the  decision  on  principle.  The  other  two,  Justices 
Faucett  and  Innes,  would  have  decided  the  other  way  if  they  had 
not  thought  themselves  bound  by  two  previous  decisions  on 
similar  by-laws  of  other  municipalities  under  the  same  statute. 
Under  these  circumstances,  the  C€we  was  a  proper  one  for  appeal 
to  Her  Majesty  in  Council. 

The  appellant  takes  three  objections  to  the  validity  of  the 
by-law :  first,  that  it  is  ultra  vires  because  it  destroys  private 
property;  secondly,  that  it  is  ultra  vires  because  the  council 
have  only  power  of  regulating  interments,  whereas  in  the  cemetery 
in  question  they  have  wholly  prohibited  them ;  and,  thirdly,  that 
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it  is  nnreasonable.     These  objections  must  be  judged  by  reference       ^^Q^* 
to  the  provisions  of  the  Municipalities  Act,  the  material  sections      Katlob 
being  those  numbered  153  and  158.     The  former  gives  to  the    slattkby. 
council  the  power  of  making  by-laws  to  provide  for  the  health  of 
the  municipality,  as  well  as  to  regulate  the  interment  of  the  dead. 

In  support  of  the  first  objection,  their  lordships  have  been 
referred  to  cases  in  which  Acts  of  the  Legislature  would,  according 
to  their  full  literal  meaning,  operate  to  take  away  private  property 
without  compensation ;  and  in  which  Courts  of  justice  have,  on 
account  of  the  extreme  improbability  that  the  Legislature  should 
kave  intended  such  a  thing,  sought  for  some  secondary  meaning 
to  satisfy  its  expressions ;  such  as  was  the  case  of  the  Windsor 
and  Annapolis  Railway  Company  (1)  before  this  Board.  But  a 
statute  cannot  be  so  construed  if  it  shews  an  intention  to  override 
the  private  rights  in  question.  The  object  of  the  present  statute 
is  to  establish  regulations  for  the  common  advantage  of  persons 
who  have  come  to  Kve  in  the  same  community,  in  a  great  number 
of  matters  affecting  their  daily  life,  and  that  cannot  be  done 
except  by  interference  with  many  actions  and  many  modes  of 
enjoying  property,  which,  but  for  such  regulations,  would  be 
lawful  and  innocent.  It  is  difficult  to  see  how  the  council  can 
make  efficient  by-laws  for  such  objects  as  preventing  fires,  pre- 
venting and  regulating  places  of  amusement,  regulating  the 
killing  of  cattle  and  sale  of  butcher's  meat,  preventing  bathing, 
providing  for  the  general  health,  not  to  mention  others,  unless 
they  have  substantial  powers  of  restraining  people,  both  in  their 
freedom  of  action  and  in  their  enjoyment  of  property. 

The  interment  of  the  dead  is  just  one  of  those  affairs  in  which 
it  would  be  likely  to  occur  that  no  regulation  would  meet  the 
case  except  one  which  wholly  prevented  the  desired  or  accus- 
tomed use  of  the  property.  It  may  well  be  that  a  plot  of  ground, 
having  been  originally  far  from  habitations,  and  suitably  used  as 
the  burying-place  of  a  family  or  a  religious  society,  has  been 
reached  by  the  growing  town,  and  has  so  become  unsuitable  for 
the  purpose.  It  such  a  case  a  power  to  regulate  would  be 
nugatory  unless  it  involved  a  power  to  stop  the  burials  altogether. 
Their  lordships  hold  that  the  by-law  in  question  is  not  ultra  vires 
(i)  11  App.  Caa.  607  j  65  L.J,  P.O.  41, 
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Decanse  in  certain  circamstances  it  may  ha,Ye,  as  in  Mr.  Slattery's 
case  it  unfortunately  has,  the  effect  of  taking  away  an  enjoyment 
of  property  for  which  alone  that  property  was  acquired  and  has 
been  used. 

The  considerations  applicable  to  the  second  objection  have,  to 
a  great  extent,  been  anticipated  by  the  answer  to  the  first.  It 
is  true  that,  in  regulating  the  interment  of  the  dead,  the  by-law 
makes  the  cemetery  useless  for  its  former  purpose.  This,  it  is 
argued,  is  not  regulation,  but  prohibition,  and  it  is  pointed  out 
that,  with  regard  to  several  objects  of  the  by-laws,  prevention 
and  suppression  are  expressly  allowed  by  the  Act,  whereas  in  the 
case  of  interment  only  regulation  is  allowed.  One  illustration  of 
regulation  proper,  as  distinct  from  prohibition,  was  found  in 
another  by-law  laying  down  rules  as  to  the  number  of  corpses  in 
a  grave  and  their  depth  below  the  surface.  Now  if,  at  the  passing 
of  the  by-law,  a  grave  was  already  so  full  that  it  could  not, 
consistently  with  the  by-law,  receive  another  corpse,  the  by-law 
would  amount  to  a  complete  prohibition  of  burial,  although  the 
owner  of  the  grave  may  have  contemplated  that  in  death  he 
should  be  laid  by  those  whom  he  loved  best  in  life. 

To  regulate  the  place  of  burial  is  certainly  one  of  the  most 
important  points  in  regulating  burials  for  the  health  of  a  com- 
munity, perhaps  the  most  important  of  all.  It  is  indeed  a  serious 
thing  to  prevent  people  from  indulging  their  affections  in  a 
matter  which  they  justly  consider  so  sacred  as  the  disposal  of 
their  dead.  Such  prohibitions  should  be  well  considered  before 
they  are  passed.  But  they  are  undoubtedly  necessary  in  large 
and  growing  communities.  And  their  lordships  cannot  hold  that 
a  by-law  is  ultra  vires  because,  in  laying  down  a  general  regula- 
tion for  the  borough  of  Petersham,  it  has  the  effect  of  closing  a 
particular  cemetery. 

It  is  contended  that  the  by-law  is  unreasonable  on  three 
grounds.  First,  that  it  is  not  wanted,  the  place  not  being 
populous.  Secondly,  that  it  does  not,  as  is  usualjy  done  in 
England,  make  any  provision  for  the  case  of  a  person  who  may 
have  a  special  claim  to  use  the  prohibited  burying-place.  Thirdly, 
that  a  belt  of  100  yards  must  be  kept  vacant  all  round  a 
cemetery,  which  will  be  onerous  for  all,  and  probably  impossible 
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for  some ;  otherwise  any  private  owner  of  land  may^  without 
r^ard  for  any  interest  but  his  own,  or  even  from  malice,  place  a 
dwelUng-hoase  in  such  a  position  as  to  prevent  future  burials. 

As  r^ards  the  necessity  for  the  by-law,  there  is  no  evidence 
whatever  on  which  their  lordships  can  form  an  opinion.  It  is 
merely  said  that  the  place  is  not  a  populous  one.  Even  supposing 
that  the  place  mentioned  means  the  borough  of  Petersham,  and 
not  merely  the  neighbourhood  of  the  cemetery,  which  is  not 
clear,  the  statement  is  far  too  vague  to  be  of  any  use.  It  may 
be  quite  populous  enough  to  require  such  a  by-law.  The  matter 
is  one  on  which  the  judgment  of  the  local  authorities  should  not 
be  lightly  superseded. 

The  other  two  grounds  are  more  substantial.  It  is  possible 
that  if  we  were  now  discussing  how  the  by-law  should  be  framed, 
it  might  seem  more  wise  and  prudent  to  make  it  less  absolute. 
It  might  be  wiser,  even  at  the  expense  of  some  inconvenience  to 
the  community,  to  make  some  concession  to  one  of  the  most 
softening  and  refining  of  human  feelings,  the  reverence  and  love 
that  is  felt  for  the  dead,  and  the  desire  of  resting  in  the  same 
spot  with  them.  It  might  be  more  prudent  not  to  give  any 
person  the  means  of  disturbing  a  cemetery  by  the  mere  building 
of  a  house.  But  supposing  that  to  be  so,  it  is  quite  a  different 
question  whether  a  by-law  like  the  present  one  is  to  be  held 
anreasonable  because  such  considerations  have  been  overlooked 
or  rejected  by  its  framers. 

The  jurisdiction  of  testing  by-laws  by  their  reasonableness 
was  originally  applied  in  such  cases  as  those  of  manorial  bodies, 
towns,  or  corporations,  having  inherent  powers  or  general 
powers  conferred  by  charter  of  making  such  laws.  As  new 
corporations  or  local  administrative  bodies  have  arisen,  the  same 
jurisdiction  has  been  exercised  over  them.  But  in  determining 
whether  or  no  a  by-law  is  reasonable,  it  is  material  to  consider 
the  relation  of  its  framers  to  the  locality  affected  by  it,  and  the 
authority  by  which  it  is  sanctioned. 

We  are  dealing  with  the  proceedings  of  a  local  authority  in  a 
colony,  ^here  the  extent  of  area  is  large  and  population  grows 
bflt  The  Act  of  1867  provides  methods  for  the  more  effectual 
esiabliahment  of  local  institutions.     It  creates  a  representative 
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council,  elected  annually  by  the  constituency,  and  gives  to  it 
jurisdiction  over  the  large  range  of  afEairs  enumerated  in  section 
153,  and  some  other  sections.  By  section  158  it  is  enacted  that 
all  by-laws  "  consistent  with  the  provisions  of  this  Act,  and  not 
repugnant  to  any  other  Act  or  law  in  force  in  the  colony  of  New 
South  Wales,  shall  have  the  force  of  law  when  confirmed  by  the 
Governor  and  published  in  the  Government  Gazette,  but  not 
sooner  or  otherwise."  And  provision  is  made  for  laying  copies 
of  such  by-laws  before  both  Houses  of  ParliamoAt. 

It  is  certainly  not  clear  that  Courts  of  law  are  not  pre- 
cluded by  section  158  from  inquiry  whether  or  no  a  by-law  is 
reasonable.  Sir  Horace  Davey  argued  on  this  point  that  it  is  a 
necessary  condition  of  every  by-law  that  it  shall  be  reasonable, 
that  a  power  to  make  by-laws  means  a  power  to  make  reasonable 
by-laws,  and  that  no  by-law  can  acquire  the  force  of  law  under 
section  1 58,  except  such  as  are  consistent  with  the  implied  as  well 
as  the  express  provisions  of  the  Act.  According  to  this  argument, 
the  question  whether  a  by-law  is  reasonable  is  only  one  branch 
of  the  question  whether  it  is  ultra  vires. 

If  it  were  possible  to  conceive  that  a  council  such  as  that  of 
Petersham  could  frame,  and  that  the  Governor  of  New  South 
Wales  could  confirm  and  publish,  a  merely  fantastic  and 
capricious  by-law,  such  as  reasonable  men  could  not  make  in  good 
faith,  such,  for  instance,  as  a  by-law  providing  that  the  Roman 
Catholic  cemetery  should  be  closed  to  the  Soman  Catholic 
community,  but  remain  available  for  others,  it  would  raise  in  a 
very  crucial  shape  the  question  whether  a  Court  of  law  could 
set  it  aside  as  unreasonable.  Let  it  be  assumed,  notwithstanding 
section  158  of  the  Act,  that  such  a  jurisdiction  exists.  It  is 
quite  a  different  question  whether  a  by-law  can  be  treated  as 
unreasonable  merely  because  it  does  not  contain  qualifications 
which  commend  themselves  to  the  minds  of  Judges. 

Every  precaution  has  been  taken  by  the  Legislature  to  ensure, 
first,  that  the  council  shall  represent  the  feelings  and  interests  of 
the  community  for  which  it  makes  laws  ;  secondly,  that,  if  it  is 
mistaken,  its  composition  may  promptly  be  altered ;  thirdly,  that 
its  by-laws  shall  be  under  the  control  of  the  supreme  executive 
authority  ;  and,  fourthly,  that  ample  opportunity  shall  be  giveu 
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to  critidse  them  in  either  House  of  Parliament,  '^^ir  lordships        ^^^' 
fed  strong  reluctance  to  question  the  reasonable  cjiaracter  of     Natlob 
by-laws  made  under  such  circumstances^  and  doubt  wtejKjr  they    slattbey. 
onght  to  be  set  aside  as  unreasonable  by  a  Court  of  law^-iitless       p^^ 
it  be  in  some  very  extreme  case,  such  as  has  been  indicated.     .-"      CoundL 

In  the  present  case,  so  far   from   there   being   ground'-^op        -^^^ 
thinking  the  by-law  to  be  capricious  or  oppressive,  there  is  goo4*V\-, 
evidence  that  the  communities  of  New  South  Wales  consider ''/'' 
that  by-laws  of  this  nature  are  reasonable  and  suitable  to  their     '  •/  .• 
circnmstances.     In  the  case  of  Ex  parte  Flack  (2),  which  was         *•*"/. 
derided  in  1880^  it  appeared  that  a  by-law  had  been  passed  by 
the  municipality  of  Leichhardt  and  gazetted  on  the  8th  April, 
1875,  to  the  same  effect  with  the  Petersham  by-law,  except  that 
the  prescribed  distance  was  100  feet  instead  of  100  yards.     A 
conviction  for  infraction   of  that   by-law  was  upheld   by   thie 
Supreme  Court-     The  same  view  was  taken  in  Brooks  v.  Selwyn 
(3),  decided  in  1882,  when  a  by-law  identical  with  the  Petersham 
bjr-law  was  passed  by  the  borough  of  Newcastle,  and  gazetted  on 
the  27th  August,  1881.     In   this  ca9e  the  Justices  refused  to 
convict,  on  the  ground  that  the  by-law  was  ultra  vires,  and  the 
Sapreme  Court  reversed  their  decision.     It  is  clear,  then,  that,  at 
least  from  the  year  1875,  municipal   councils   in   New  South 
Wales  have  been  passing,  and  Governors  in  Council  confirming, 
by-laws  of  this  kind ;    and  it  does  not  appear  that  the  Houses  of 
Parliament,  on  whose  tables  the  by-laws  are  placed,  have  thought 
it  necessary   to   modify   the  powers   conferred   in   1867,  or  to 
interfere  with  their  exercise. 

The  result  is  that  in  their  lordships'  opinion  the  two  prior 
decisions  are  right  in  law;  that  the  Court  below  did  right  to 
{qDow  them  in  this  case  ;  that  its  judgment  should  be  affirmed, 
snd  this  appeal  dismissed.  The  appellant  must  pay  the  costs. 
They  will  humbly  advise  Her  Majesty  in  accordance  with  this 
opinion. 

Appeal  dismissed  with  costs. 


r.  L.B.  27.  (8)  3  N.S.W.  L.E.  2:6. 

5  J,W.B.,  VoL  IX.,  L»w.  H 
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1887 1888.    J?J?j>ar^*^«'C.  BROWNE,  In  the  Mattbb  of  an  Application  fob  a  Pbo- 

,'%  \  *         hibition  to  the  Ministsb  fob  Lands,  Ac. 


Aug.  3  4"  4, 
1887. 


Crown  Vanda  Act,  188t,  w.  14  (i.)  (r.)  (i>i.)   4-   (oii*.),  37,  18.   19,  30,  31,  <fc.— 
June  12  application  for  coniUional  purchase — Conjirmation  by  Local  Land  Board— 

1888.    .-,  ^•.P'iwer  of  Minister  to  re-open  inquirtf — Prohibition  to  Minister  and  Local  Land 


The  C/Xv 
Jnnes  <J,.  '• 

And*'* 


*  B.  on  August  13th,  183 i,  applied  for  the  conditional  purchase  of  250  anres  of 
land.  No  caveat  or  other  objection  was  lodged,  and  on  Sept.  4th,  1834,  the 
application  was  duly  confirmed  by  the  l.K>ual  Land  Board  and  a  certificate 
issued.  On  July  8th,  1386,  P.  applied  to  conditionally  purchase  40  acres,  being 
portion  of  B/s  250  acres.  This  application  was  disallowed  by  the  Local  Land 
Board  on  the  ground  that  the  land  was  included  in  B.'s  application.  P. 
appealed  to  the  Minister  impeaching  B.'s  application;  and  the  Minister  on 
Sept.  15th  referred  the  m-itter  back  to  the  Land  B.)ard  for  inquiry.  The  Land 
Board  took  evidence,  which  they  returned  to  the  Minister  without  any  adjudication. 
P.'s  appeal  came  on  again  bt;fore  the  Minister  (B.  having  had  notice)  on  Dec 
15th,  when  the  Minister  postponed  his  dei'ision,  but  referred  B.'s  application 
back  to  the  Boaxd  for  reconsideration.  On  May  7th,  1887,  B.  received  notice 
from  the  Board  to  attend  an  investigation  as  to  whether  his  application  should 
be  disallowed.  B.  thereupon  obtained  a  rule  nisi  for  a  prohibition  to  the 
Minister  and  to  the  Land  Board. 

Held  (the  Chief  Justice  dissenting),  that  the  confirmation  by  the  Local 
Land  Board  of  B.'s  application  was  not  final  and  conclusive,  and  did  not 
preclude  the  Minister  from  returning  B.'s  case  to  them  for  farther  consideration 
under  s.  14,  sub-s.  6 ;  and  that  by  that  sub-section  no  time  was  limited  for  tha 
action  of  the  Minister.    Bule  discharged  with  costs. 

Held,  also  (^er  the  Chief  Justice  and  Inveb,  J.),  both  the  Local  Land  Board 
and  the  Minister,  when  adjudicating  on  matters  brought  before  them  in  Court, 
form  Courts  to  which  a  writ  of  prohibition  will  lie. 

Prohibition. 

This  was  a  motion  on  behalf  of  William  Charles  Browne  to 
make  absolute  a  rule  nisi  for  a  writ  of  prohibition  directed  to  the 
Minister  for  Lands  and  the  Local  Land  Board  at  Gosford,  on  the 
following  grounds: — 1.  That  the  application  of  W.  O.Browne 
having  been  duly  confirmed  by  the  Local  Land  Board,  and  no 
person  having  lodged  a  caveat  or  having  appealed  against  sucli 
confirmation,  the  Minister  had  no  power  or  jurisdiction  on  the 
appeal  of  Thomas  Abbott  Palmer  in  another  application  to  make 
the  said  decision  and  reference.  2.  That  the  Local  Land  Board 
had  no  power  or  jurisdiction  to  proceed  with  the  said  reference, 
or  to  re-open  the  question  of  the  confirmation  of  W.  C.  Browne's 
application. 
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The  fectB  sufficiently  appear  from  the  head-note  and  judgments.        ^^^- 

Ex  parte 

The  argfuments  were  heard  on  August  8rd  and  4th,  18&7.  Bbownb. 

Bonofoan  and  Browning  for  Browne,  in  support  of  the  rule. 
Browne's  application  for  a  conditional  purchase  having  been  con- 
firmed by  the  Local  Land  Board,  there  were  only  three  ways  in 
"which  such  confirmation  could  be  set  aside,  i.e.,  by  caveat,  appeal, 
or  complaint.  The  Legislature  considered  it  would  be  beneficial 
to  the  selectors  that  the  application  should  be  to  the  Board, 
instead  of  to  the  Minister,  as  formerly.  The  decision  of  the 
Board,  no  step  having  been  taken  to  set  it  aside,  was  final  and 
conclusive  :  ss.  29  and  31  of  48  Vic.  No.  18.  Palmer,  although 
he  might  not  have  been  in  a  position  to  lodge  a  caveat,  could 
have  lodged  a  complaint  under  s.  14,  sub-s.  5.  Ss.  17, 18  and  19 
clearly  shew  that  the  Minister  has  judicial  functions  to  exercise, 
and  is  a  Court  to  which  prohibition  will  lie.  S.  14,  sub-s.  6, 
under  which  the  Minister  has  acted,  has  no  application  to  a  case 
of  this  kind,  and  must  be  read  together  with  sub-s.  5  and  7  of 
the  same  section. 

Salomona,  Q.C.,  and  0.  B.  Stephen,  for  the  Crown,  shewed 
cause.  Where  a  selection  has  been  illegally  taken  up,  the 
Minister  has  power  to  re-open  the  matter  at  any  time:  s.  14, 
snh-s.  6.  Where  an  application  is  tainted  with  illegality,  the 
confirmation  by  the  Land  Board  is  not  final.  The  Minister  is 
not  a  Court  to  which  a  prohibition  will  lie,  although  that  is  con- 
trary to  the  decision  of  the  majority  of  the  Court  in  Ex  parte 
Thackeray  (1).  Even  if  he  is,  no  prohibition  will  lie  here,  as  he 
has  acted  ministerially,  and  not  judicially,  in  this  matter.  It 
^HM  Palmer's  appeal  that  was  before  him  judicially,  and  that 
natter  was  only  postponed.  In  directing  Browne's  application 
to  he  reconsidered,  he  was  only  exercising  his  discretion  as 
iCnister.  He  did  not  deal  with  it  as  a  Court  at  all.  As  to  the 
prohibition  to  the  Land  Board,  Browne's  application  must  be 
taken  as  a  nullity.  The  Minister  has  jurisdiction  to  cause  it  to 
be  re-opened  at  any  time. 

Donovan,  in  reply. 

(1)  18  S.C.R.  1. 
H2 
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1888.  On  June  12th,  1888,  the  following  judgments  were  delivered  :— 

Ex  parte  ^35,  Chief  Jubticb.  In  this  case  the  applicant,  Mr.  W.  C. 
Browne,  on  the  13th  August,  1885,  lodged  an  application  with 
the  Local  Land  Board  at  Qosford  for  the  conditional  purchase  of 
250  acres  of  land,  under  the  47th  section  of  the  Orown  Lands 
Act,  1884.  No  caveat  or  other  objection  was  lodged  as  against 
this  application,  and  on  the  4th  September  following  the  appli- 
cation was  duly  confirmed  by  the  Local  Land  Board,  and  a 
certificate  to  that  effect  was  issued  to  the  applicant  under  the 
provisions  of  the  29th  section  of  the  Act.  On  the  8th  July, 
1886,  one  Palmer  lodged  an  application  under  the  42nd  section 
of  the  Act  for  the  conditional  purchase  of  40  acres,  being  a 
portion  of  the  250  acres  so  conditionally  purchased  by  Browne. 
This  application  came  before  the  Local  Land  Board,  and  was 
disallowed,  on  the  ground  that  "  the  land  applied  for  was 
included  in  Browne's  prior  application."  Thereupon  Palmer 
appealed  to  the  Minister  from  this  decision,  alleging,  as  a  ground 
of  such  appeal,  that  when  Browne  took  up  the  land  it  was 
improved,  and  further,  that  Browne  had  taken  up  a  conditional 
purchase  under  the  repealed  Act.  This  appeal — to  which,  of 
course,  Browne  was  no  party — came  on  to  be  heard  before  the 
Minister,  sitting  as  a  Land  Court,  on  the  15th  September,  1886, 
when  the  Minister,  assuming  to  act  under  the  powers  contained 
in  section  14,  sub-section  6,  of  the  Act,  referred  the  matter  back 
to  the  Local  Land  Board  to  inquire — first,  as  to  the  value  of  the 
improvements  said  to  be  on  the  land  at  the  date  of  Browne's 
application  ;  and  secondly,  whether  Browne  had  made  a  con- 
ditional purchase  under  the  repealed  Act.  The  Local  Land 
Board  made  some  inquiry  into  this  matter,  took  evidence,  and 
returned  the  evidence  to  the  Minister  without  any  adjudication 
on  this  point.  On  the  15th  December  Palmer's  appeal  again 
came  before  the  Minister.  Of  this  hearing  Browne  had  notice, 
whereupon  the  Minister,  assuming  to  act  under  section  14,  sub- 
section 6,  decided  to  refer  Browne's  application  back  to  the 
Board  for  consideration,  on  the  ground  that  his  application  for 
the  land  was  improperly  confirmed,  and  he  postponed  Palmer's 
appeal  pending  the  result  of  such  re-hearing.  Accordingly,  on 
the  7th  of  May,  1887 — a  year  and  eight  months  after  the  con- 
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finnation  of  Browne's  application — the  chairman  of  the  Land        ^^^- 

Board  gave  notice  to  Browne  to  attend  at  the  court-house  at     Ex  parte 

Gosford,  in  order  that  an  investigation  might  be  held  as  to 

whether  his  application  should  be  disallowed,  on  the  ground  that 

at  the  date  of  the  application  the  land  contained  improvements 

which  were  not  specified  in  the  application,  as  required  by  the 

25th  section  of  the  Act.     Accordingly  Dr.  Donovan,  as  counsel 

for  Browne,  on  the  20th  May  last  year,  obtained  a  rule  nisi  for  a 

prohibition  to  be  addressed  to  the  Minister  for  Lands  and  to  the 

Local  Land  Board  ^t  Gosford  to  restrain  all  further  proceedings 

upon  the  grounds — first,    that    Browne's    application    having 

been   duly    confirmed    by   the    Local    Land    Board,    and    no 

person  having  lodged  a   caveat,   or  having   appealed  against 

such  confirmation,  the  said  Minister  had  no  power  or  jurisdiction 

on  Palmer's  appeal  to  give  the  decision  complained  of ;  secondly, 

that  the  Local   Land  Board  had  no  power  or  jurisdiction  to 

proceed  with  the  said  reference  or  to  reopen  the  question  of  the 

confirmation  of  Browne's  application.     It  is  contended  on  the 

pArt  of  the  Minister  and  the  Local  Land  Board,  first,   that  a 

prohibition  will  not  lie  to  them  or  either  of  them,  and  secondly, 

that  nnder  the  14th  section  sub-section  6,  the  Minister  has  at  alL 

times  independent  power,  whether  he  is  set  in  motion  by  any 

person  or  not,  to  refer  any  matter  back  to  the  Local  Land  Board 

for  revision  or  re-hearing,  and  that  this  is  one  of  the  matters 

which  may  be  so  referred.     First,  I  am  of  opinion  that  both  the 

[jocal  Land  Board  and  the  Minister  do,  when  adjudicating  on 

natters  brought  before  them  in  Court,  form  Courts  to  which  a 

writ  of  prohibition  may  go.     By  the  14th  section  of  the  Act, 

sub-section  1,  the  Board  is  to  hear  and  determine  all  complaints 

«nd  other  matters  brought  before  it  as  sitting  in  open  Court ; 

>nd,  again,  by  section  18  appeals  to  the  Minister  shall  be  heard 

and  determined  as  in  open  Court,  and  his  decision  in  any  matter 

vising  out  of  a  conditional  purchase  or  conditional  lease  shall, 

for  the  purposes  of  the  Act,  be  final  and  conclusive.     These 

Conrts  so  constituted  have  no  jurisdiction  beyond  that  conferred 

ttpon  them  by  the  Act,  and  accordingly,  if  they  attempt  to  act 

without  jurisdiction,  they  are  Courts  which  can  be  restrained  by 

»  writ  of  prohibition   issuing   out   of  this   Court ;    this  Court 
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^^^' having  jurisdiction  to  grant  proliibition  to  every  description  of 

Ex  parte  Court  exercising  judicial  functions  or  to  a  pretended  Court. 
(See  6  Bacon^s  Abridgement,  583.)  The  next  question  is  whether 
the  Minister  and  the  Local  Land  Board  have  in  this  case  the 
jurisdiction  they  seek  to  exercise.  This,  of  course,  will  depend 
upon  the  construction  of  the  Act.  Before  the  Act  was  passed 
conditional  purchases  were  made  under  the  13th  section  of  the 
Crown  Lands  Act  of  1861.  Any  intending  conditional  purchaser 
attended  at  the  land  office  on  the  land  office  day,  applied  for 
certain  land,  paid  his  deposit,  and  was  by  the  land  agent,  a  mere 
ministerial  officer,  declared  to  be  the  conditional  purchaser.  This 
declaration  settled  nothing,  and  months,  or  perhaps  years, 
afterwards,  the  unfortunate  conditional  purchaser  found  that  the 
land  so  taken  up  by  him  was  not  available  for  conditional 
purchase,  and  he  was  thereupon  ousted  from  the  land  he  had 
conditionally  purchased.  In  order  to  remedy  this  serious  defect, 
one  which  gave  rise  to  much  expensive  and  ruinous  litigation  and 
great  hardship  in  many  cases,  the  present  Act  was  passed,  and  the 
Local  Land  Board,  with  its  large  judicial  powers,  was  substituted 
for  the  land  agent,  who  exercised  merely  administrative  powers. 
By  the  Act  certain  prescribed  lands  are  exempt  from  conditional 
sale  (section  21),  and  all  other  lands  are  open  to  conditional  sale 
(section  22).  The  25th  and  following  sections  provide  for  the 
taking  up  of  the  land.  The  applicant,  if  the  land  be  not 
measured,  must  mark  the  land  in  a  prescribed  manner  (regulation 
32),  and  identify  it  in  his  application.  If  it  be  measured,  he  is  to 
describe  it  as  measured.  If  it  contains  improvements,  he  is  to 
state  this  fact,  and  to  describe  the  nature  and  position  of  sach 
improvements  (section  25).  He  is  to  tender  to  the  land  agent 
for  the  district  his  application  in  person,  pay  a  deposit,  and  with 
his  application  tender  a  declaration  in  a  certain  prescribed  form 
(this  form  has  been  prescribed  by  the  27th  regulation,  and 
contains  nothing  about  improvements).  If  there  be  any  false 
statement  in  the  declaration,  the  applicant  forfeits  all  monejB 
paid  in  respect  of  the  land  and  the  right  and  title  to  the  land. 
The  land  agent,  having  received  the  application,  deposit,  and 
declaration,  is  to  enter  particulars  in  a  book,  and  to  forward  the 
application,  together  with  all  documents  relating  thereto,  to  tlio 
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Local  Land  Board  to  be  dealt  with.  A  list  of  all  such  applica-  ^^^- 
tions  so  transmitted  is  to  be  kept  by  the  land  agent,  and  be  Mx  parte 
exliibited  by  him  for  public  inspection  in  a  conspicuous  part  of 
liis  office  (section  28).  The  Governor  has  power  to  appoint  a 
district  surveyor  for  every  land  district  (section  16),  and 
copies  of  applications  for  conditional  purchases  prior  to 
consideration  by  the  Board,  may  be  transmitted  to  the  district 
sunreyop  for  report ;  and  the  Board,  having  received  this  report, 
may  require  a  survey  of  the  land,  and  ask  for  a  further  report 
(regulation  33).  The  application  is  then  to  be  dealt  with  by  the 
Board  sitting  as  in  open  Court  on  a  day  of  which  at  least  14 
days'  notice  is  to  be  given  in  the  prescribed  manner  (section  28) 
to  the  applicant  and  to  the  caveator  (if  any),  and  this  14  days' 
notice  is  to  be  posted  in  a  conspicuous  manner  outside  the  office 
of  the  land  agent  of  the  district,  and  outside  the  head  office  of  the 
Board  (regulation  34).  Even  after  all  this,  if  a  further  report 
OP  survey  be  considered  desirable,  the  Board  may  adjourn  the 
further  consideration  of  the  application  until  receipt  of  the 
required  report  or  reports,  and  shall  then  fix  a  day  and  place 
for  dealing  with  the  application,  of  which  day  and  place  notice  is 
to  be  given  and  posted  as  under  regulation  34  (regulation  35). 
If  then  upon  the  report  or  reports  the  land  shall  appear  to  be 
ayailable  for  conditional  purchase,  and  no  caveat  be  lodged,  the 
Board  shall  confirm  the  application.  If,  upon  the  report  or 
otherwise  before  survey,  the  Board  shall  be  of  opinion  that  the 
Iftnd  is  not  open  to  conditional  purchase,  it  may  disallow  the 
application.  On  every  confirmation  after  all  these  enquiries, 
reports,  notices,  &c.,  the  Board  shall  issue  a  certificate  of  such 
confirmation  to  the  applicant  (section  29).  Any  person  may, 
within  14  days  after  the  day  of  application,  lodge  a  caveat  setting 
forth  objections  to  the  application  being  granted.  This  caveat 
ia  then  to  be  dealt  with  by  the  Board,  sitting  as  in  open  Court 
(section  30),  and  either  party  may,  within  28  days  after  the 
decision  of  the  Board,  appeal  to  the  Minister  against  such  decision 
(section  17).  If  the  decision  of  the  Board  be  against  the  caveator, 
tnd  he  does  not  appeal  within  the  prescribed  time,  then  the 
adjudication  of  the  Board  is  to  be  final  and  conclusive  (section 
31),  and  the  Board  is,  after  the  expiration  of  the  28  days  allowed 
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1888.  for  appeal,  to  issue  a  certificate  of  confirmation  (regulation  39). 
Ex  parte  Such  are  the  safeguards  prescribed  by  the  Act.  Now  for  what 
purpose  are  these  prescribed  ?  Is  it  not  for  the  purpose  of 
ensuring  to  the  confitional  purchaser  that  if  there  be  no  false 
statement  in  his  declaration,  and  if  he  lAis  obtained  a  certificate 
of  confirmation,  which,  whether  there  be  a  cayeat  or  no  caveat, 
he  can  only  obtain  after  an  enquiry  in  open  Court,  of  which 
enquiry  the  fullest  notice  is  given,  such  a  certificate  gives  him  a 
title  to  the  land  as  against  everyone  ?  If  a  caveat  has  been  lodged, 
and  the  decision  is  against  the  caveator,  such  decision  is  final  and 
conclusive.  Can  it  be  that  the  decision  of  the  Board  in  open 
Court,  that  the  land  is  available  for  conditional  purchase,  fol- 
lowed by  a  certificate  of  confirmation,  is  less  final  and  conclusive  ? 
I  think  not.  In  this  case  I  must  assume  that  the  Board  did  its 
duty,  and  that  all  required  notices  were  given,  yet  Palmer  lodged 
no  caveat  within  the  prescribed  time,  or  at  all ;  and,  therefore, 
lost  his  right  to  complain  of  Browne's  conditional  purchase. 
But  now,  18  months  after,  by  applying  for  a  conditional  purchase 
of  part  of  Browne's  conditional  purchase  (if  the  Minister  and  the 
Board  have  the  jurisdiction  they  seek  to  exercise),  Palmer  effects 
the  same  purpose — ^it  may  be,  at  a  time  when  much  evidence  is 
lost  or  difficult  to  obtain — ^as  he  would  have  effected  had  he 
lodged  a  caveat  as  the  law  requires.  So  that,  in  place  •  of  the 
decision  given  in  open  Court  being  final  and  conclusive,  it  is 
only  so  in  case  some  person  does  not  at  some  indefinite  time 
apply  to  conditionally  purchase  the  land  or  some  portion  thereof. 
If  such  subsequent  application  be  made,  the  decision  of  the  Board 
at  once  ceases  to  be  final  and  conclusive.  The  finality  and  con- 
clusion, therefore,  is  only  to  have  effect  in  case  it  be  not  required, 
but  if  required  it  is  to  be  of  no  avail.  It  is,  however,  contended 
that  imder  the  fourteenth  section,  sub-section  6,  the  Minister  has 
at  all  times  plenary  power,  and  whether  there  be  an  appeal  or 
not,  to  enquire  into  the  decision  of  the  Board.  If  so,  then  any 
conditional  purchaser's  title  in  the  colony  rests  upon  the  fiat  of 
the  Minister,  who  must,  according  to  this  argument,  have  power 
at  any  time  after  confirmation,  whether  it  be  days,  months,  or 
years,  to  send  the  matter  back  for  consideration  and  possible 
condemnation.     1  do  not  so  read  thivS  6th  sub-section.     In  my 
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opinion  the  5th,  6th,  and  7th  sub-sections  stand  together.  The  ^^^- 
5tli  sub-section  deals  with  complaints  by  unauthorised  persons,  Bx  parte 
and  how  they  are  to  be  dealt  with.  An  appeal  from  the  decision 
on  this  complaint  will  be  to  the  Minister  (section  17),  and  then, 
by  force  of  the  6th  section,  the  Minister  may,  in  place  of  deciding 
this  case,  remit  it  back  for  revision,  re-hearing,  or  further  con- 
sideration j  the  Board  may  then,  by  sub-section  7,  instead  of 
giving  any  decision  after  taking  evidence,  refer  such  case,  with 
the  evidence,  back  to  the  Minister  for  his  decision,  and  he  has 
then  power  to  deal  with  the  case  so  referred  in  all  respects  as  if 
it  had  been  brought  before  him  in  the  first  instance.  The  Board 
has  its  prescribed  duty  to  discharge  entirely  independent  of  the 
Minister ;  such  matters  can  only'  come  bef oi;e  the  Minister  in 
case  there  be  a  caveat,  and  this  by  way  of  appeal  from  the  Board. 
It  appears  to  me,  therefore,  clear  that  the  Minister  can  only  refer 
socli  matters  back  to  the  Board  under  sub-section  6,  as  the  Board 
taking  evidence  can  refer  to  the  Minister  for  decision,  and  that 
these  matters  are  confined  to  cases  which  the  Minister  has  power 
to  deal  with  in  the  first  instance,  as,  for  example,  questions  of 
lapse,  voidance,  or  forfeiture,  which  the  Minister  may  deal  with 
or  may  refer  to  the  Board  (section  20),  and  the  complaints  by 
nnauthorised  persons  are  complaints  probably  of  some  non- 
fulfilment  of  conditions  which  would  bring  about  lapse,  forfeiture, 
or  voidance.  I  am,  therefore,  of  opinion  that  neither  the  Minister 
nor  the  Local  Land  Board  has  the  jurisdiction  which  they  propose  to 
aasnme.  It  should  be  borne  in  mind  that  improvements  are  in 
no  case  an  absolute  bar  to  the  improved  lands  being  conditionally 
pnrchased  (s.  2 1 ,  sub-s.  9) .  It  is  in  all  cases  left  to  the  Land  Board  to 
say  whether  the  improvements,  if  any  such  there  be,  are  necessary 
for  the  profitable  occupation  of  the  land ;  if  in  the  opinion  of 
the  Land  Board  they  are  not  so  necessary,  the  land  is  still  open 
to  conditional  purchase,  subject,  perhaps,  to  the  provisions  of 
&e  4l8t  section.  I  can  conceive  nothing  more  dangerous  to 
Ae  due  administration  of  the  land  law  and  to  the  prosperity  of 
the  country,  than  to  allow  it  to  be  supposed  that  every  con- 
ditional purchaser's  title  rests  for  its  security  upon  the  smile  or 
frown  of  the  Minister  for  the  time  being.  In  my  opinion,  the 
Legifilatnre,  acting  on  the  experience  gained  from  the  adminis- 
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1888.  tration  and  working  of  the  Act  of  1861,  and  seeing  the  manifest 
Ex  parte  aud  frequent  cases  of  hardship  and  oppression  as  affecting  con- 
ditional purchasers  arising  from  the  insecurity  of  tenure  and  the 
great  difficulty  of  ascertaining  whether  certain  parts  of  the 
public  lands  of  the  colony  were  or  were  not  open  to  conditional 
purchase,  has  advisedly  formed  a  Court,  through  the  operation 
and  under  the  sanction  of  which  only  can  the  lands  of  the 
colony  be  conditionally  purchased,  and  has  in  my  opinion  made 
the  decision  of  that  Court  unappealed  against  in  cases  within 
their  jurisdiction  final  and  conclusive,  of  which  the  certificate  of 
confirmation  is  the  evidence,  binding  upon  the  Minister  and  aU 
alike.  For  these  reasons,  I  am  of  opinion  that  there  should  be 
a  rule  absolute  for  a  prohibition  in  this  case,  and  with  costs. 

Sib  Geobge  Innes,  J.  In  the  view  which  I  take  of  this  case, 
it  is  unnecessary  to  consider  whether  the  Minister  is  a  "  Court" 
to  which  prohibition  will  go.  I  may  say,  in  passing,  that  upon 
this  part  of  the  case  I  am  disposed  to  agree  with  his  Honour. 
But  I  am  clearly  of  opinion  that  the  confirmation  by  the  Local 
Land  Board  of  W. .  C.  Browne's  application  does  not,  in  the 
circumstances  of  this  case,  preclude  the  Minister  from  taking  the 
action  which  he  has  taken.  I  think  he  is  empowered  under  the 
6th  sub-section  of  section  14  to  return  to  the  Local  Land  Board 
for  "revision,  re-hearing,  or  further  consideration"  this  "case" 
or  "matter,"  if  it  has  appeared  to  him  that  it  has  been 
" improperly  or  insufficiently  considered  or  determined"  by  the 
Board.  I  take  it  that  it  has  appeared  to  him  that  this  case  has 
been  either  insufficiently  considered  or  improperly  determined, 
or  both  insufficiently  considered  and  improperly  determined  ;  and, 
that  being  so,  it  seems  to  me  thstt  in  sending  back  W.  C. 
Browne's  case^  to  the  Land  Hoard  for  "  reconsideration,  on  the 
ground  that  his  application  was  improperly  considered,"  he  has 
acted  entirely  within  his  powers.  Section  5  of  the  present  Act 
commences  with  these  words: — ^"  Crown  lands  shall  not  be  sold, 
leased,  dedicated,  reserved,  or  dealt  with,  except  under  and 
subject  to  the  provisions  of  this  Act/'  thereby  re-enacting  in 
plain  and  forcible  words  the  equally  emphatic  provision  of  section 
3  of  the   Grown   Lands  Alienation  Act  of  1861 — "  Any  Crown 
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lands  may  be  lawfully  granted  in  fee  simple  under  and  subject  ^Q^* 
to  the  provisions  of  this  Act,  but  not  otherwise."  The  policy  of  Ex  paHe 
the  Act  so  far  is  thus  clearly  expressed — that  the  mode  of  aliena- 
tion as  prescribed  by  the  Act  is  to  be  rigidly  adhered  to.  Any 
considerations  as  to  whether  too  much  power  is  given  to  a  Minister 
or  not,  are  wholly  beside  the  question.  The  Minister  is  responsible 
to  Parliament,  and  observations  which  have  been  addressed  to  us 
about  the  impolicy  of  vesting  such  large  powers  in  him,  however 
fitting  in  discussion  within  the  Houses  of  the  Legislature,  are 
wholly  out  of  place  in  a  Court  that  is  concerned  merely  with  the 
administration,  and  not  with  the  making,  of  laws.  The  sole  ques- 
tion we  have  to  consider,  is,  "  Has  the  Legislature  given  to  the 
Minister  the  power  which  it  is  contended  he  possesses?"  I 
have  already  stated  I  think  it  has.  Section  21  says:  '''Crown 
lands  belonging  to  any  of  the  classes  hereinafter  specified  shall 
be  exempt  from  conditional  sale  " — i.e.,  shall  not  be  conditionally 
sold;  and  sub-section  9  specifies  one  of  these  classes,  viz., 
"  Lands  containing  improvements ''  .  .  .  of  the  character  of  the 
improvements  which  it  is  alleged  are  contained  within  the  lands 
in  question.  Such  lands  were,  therefore,  if,  in  fact,  they  did 
contain  such  improvements,  not  open  to  conditional  purchase. 
It  is,  however^  contended  in  support  of  this  motion  that,  inasmuch 
as  the  Local  Land  Board  has  thought  fit  to  confirm  an  application 
for  that  land — ^the  real  &cts,  apparently,  not  having  been  brought 
mder  the  notice  of  the  Land  Board — that  confirmation  operates' 
finally  and  conclusively  to  vest  the  land,  subject  only  to  his 
complying  with  subsequent  conditions,  in  the  applicant  for  it — 
ike  wonld-be  conditional  purchaser ;  and  that  as  no  caveat  was 
lodged,  the  Minister  has  no  power  to  direct  a  "  revision,  re- 
hearing, or  further  consideration  of  the  matter."  I  am  of 
opinion  that  that  is  not  the  law.  If  it  were,  we  arrive  at  once, 
by  a  very  short  route,  at  a  direct  violation  of  the  provisions  of 
section  21 ;  and  Grown  lands  distinctly  and  expressly  prohibited 
by  that  section  from  being  conditionally  sold  would  be  sold,  and 
that  notwithstanding  the  express  and  stringent  terms  of  section 
6,  which,  as  I  have  before  pointed  out,  says  that  "  Crown  lands 
shall  not  be  sold  except  under  and  subject  to  the  provisions  of 
this  Act."     But,  it  is  said,  this  is  a  petitio  principU — a  begging 
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^^^*  of  the  question  ;  and  that  the  provisions  of  the  Act  do  authorise 
EsB  parte  a  conditional  sale  of  Crown  lands  not  open  to  conditional  sale^  if, 
after  receipt  of  an  application  for  land,  the  Local  Land  Board  (if 
the  land  applied  for  appears  to  such  Board  to  be  open  to  con- 
ditional purchase,  and  has  not  been  surveyed)  direct  the  district 
surveyor  to  cause  a  survey  of  such  land  to  be  made;  and  if, 
upon  the  report  of  such  surveyor,  it  has  appeared  that  the  land  is 
available,  and  the  Board  has  thereupon  confirmed  the  application, 
no  caveat  (as  provided  in  s.  30)  having  been  lodged.  I  do  not 
think  the  provisions  of  the  Act  authorise  any  such  sale  under 
such  circumstances.  It  is  difficult  indeed  to  state  the  proposition 
contended  for  without  stating  a  palpable  contradiction  in  terms. 
Now,  as  to  the  fact :  Did  the  land  contain  improvements  which 
exempted  it  from  conditional  sale?  We  must  take  it  for  the 
purposes  of  this  decision  that  that  question  is  to  be  answered  in 
the  affirmative.  It  is  a  somewhat  curious  thing  that  the  lengthy 
affidavit  in  support  of  this  motion  for  a  prohibition  does  not  say 
one  word  about  it — nor  do  the  annexures  to  the  affidavit  allude  to 
that  very  material  fact.  We  must,  I  suppose,  presume  that  the 
Board  directed  the  district  surveyor  to  cause  a  survey  to  be 
made.  But  we  are  not  so  informed,  nor  are  we  informed  what 
report  the  surveyor — ^if  so  directed — ^made.  And  it  would  be 
interesting  to  know  what  he  had  to  say  upon  the  question  of 
"  improvements."  However,  as  I  said  before,  the  truth  of  Mr. 
Palmer's  allegation  put  forward  in  his  appeal  is  not  disputed. 
Palmer  says, "  When  W.  C.  Browne  selected  said  40  acres,  same 
was, improved  by  a  stone  well,  clearing  consisting  of  grubbing 
and  falling  large  trees  by  the  roots,  some  log-fencing,  and  split 
timber  lying  on  the  ground  ready  to  erect  fencing.  (In  his 
application  these  improvements  were,  I  believe,  not  specified  as 
required  by  section  25  of  the  Act.)  The  above  improvements 
were  effected  by  myself  when  I  selected  the  same  land  on  2iid 
Of^tbber,  1884,  which  selection  has  since  been  disallowed."  Mr. 
Browne  chooses  to  leave  us  to  assume  that  allegation  to  be  true. 
It  may  or  may  not  be  true  ;  but  for  the  purposes  of  this  motion^ 
we  must  look  at  it  as  we  look  at  allegations  of  fact  in  a  pleading* 
demurred  to — ^their  truth  admitted.  Then,  that  being  so,  the  land 
is  as  matter  of  fact  not  '*  open  to  conditional  purchase,"  and  it 
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cannot  come  within  sectidn  47,  the  section  under  which  Browne's  1888. 
application  was  made,  which  section  deals  only  with  "Crown  Ex  parte 
lands  open  to  conditional  purchase.^'  Ab  initio,  therefore,  Browne 
fails.  Is  then  this  wholly  void  application  to  be  cured  by  an 
adherence  to  the  letter  of  the  29th  section  ?  I  think  not.  Now 
let  as  examine  the  provisions  of  section  29.  ,  It  is,  however,  well 
to  go  back  to  section  25  for  a  moment.  That  section  says,  with 
reference  to  applications  for  lands  containing  improvements, 
"  Whenever  the  land  so  applied  for  contains  improvements,  the 
applicant  shall  state  that  fact  in  his  application,  and  shall  describe 
the  nature  and  position  of  such  improvements."  No  regulation 
prescribing  a  form  of  declaration  which  may  omit  reference  to 
improvements,  can  in  any  way  abrogate  this  section  of  the  Act 
itself,  or  lessen  the  obligation  upon  the  applicant  to  state  in  his 
application  that  which  this  section  requires  to  be  stated.  Did 
Browne  comply  with  this  imperative  injunction  of  the  Act  ? 
Again  we  are  not  told  aye  or  no,  but  it  does  not  seem  a  violent 
presumption  to  infer  that,  as  a  matter  of  fact,  he  did  not.  How- 
ever, I  assume  that  he  did..  We  turn  then  to  section  29.  It 
runs  thus  : — "  Upon  receipt  of  every  such  application,  the  Local 
Land  Board,  if  the  land  applied  for  appears  to  such  Board  to  be 
open  to  conditional  purchase,  and  has  not  been  surveyed,  shall 
direct  the  district  surveyor  to  cause  a  survey  of  such  land  to  be 
made ;  and  if,  upon  the  report  of  such  surveyor,  it  shall  appear 
that  the  land  is  available,  then  the  Board  shall  confirm  the  appli- 
cation, unless  a  caveat  be  lodged  as  hereinafter  provided."  Now, 
the  Board  is  to  "  confirm  the  application"  unless  a  caveat  be 
lodged  "  as  hereinafter  provided."  Section  30  prescribes  the 
"  hereinafter"  provisions  alluded  to.  No  caveat  was  lodged  in 
thi^  case.  But  who  is  to  lodge  a  caveat  ?  Section  80  gives  the 
answer — "  Any  person  claiming  a  right  to  land  so  applied  for." 
No  one  else.  There  was  no  such  person.  Palmer  was  no  such 
person  ;  he  was  not  on  the  13th  August,  1885,  the  date  of 
Browne's  application,  nor  was  any  one  else,  a  person  claiming 
any  right  to  the  land  applied  for.  He  would  therefore  have  no 
locus  star^di  to  lodge  a  caveat,  nor  would  any  one  else.  How 
then  can  it  be  said  that  this  was  a  case  for  the  lodging  of  a 
cftvea^  and  that  because  no  caveat  was  lodged,  not  only  should 
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^^^-       the  Board  confirm  the  application^  but — and  this  th«  all-important 
JSx  parte     matter — that  that  confirmation  is  to  be  absolutely  and  forever 
binding  and  conclusive  upon  every  one,  Minister  and  all,  and  a 
portion  of  the  public  lands  of  the  colony  is  to  be  alienated  in  direct 
violation  of  the  provisions  of  the  Act  ?     I  am  clearly  of  opinion 
that  in  such  a  case  as  this  the  caveat  provisions  have  nothing 
whatever  to  do  with  the  matter.     And  now,  as  to  the  effect  of 
the  "  confirmation"  by  the  Board  of  the  application.     What  does 
that  confirmation  do  ?     It  is,  no  doubt,  a  necessary  preliminary 
to  the  title  of  the  applicant.     Its  date  indicates,  under  section  32, 
the  time  within  which  residence — in  those  cases  where  residence 
is  necessary,  and  this  case  is  not  such  a  one — is  to  commence.    I 
see  nothing  more  in  any  way  material  to  this  case  that  it  does. 
It  is  a  preliminary  safeguard  with  which  the  Legislature  has 
fenced  round  a  transaction  which,  if  carried  through,  results  in 
the  alienation,  under  terms  exceptionally  favourable  to  the  pur- 
chaser, of  a  large  slice  of  the  public  estate,  but  was  surely  never 
intended  for  being  a  machinery  for  bringing  about  the  alienation 
of  the  public  estate  contrary  to  the  express  prohibitory  sections 
of  the  Act.     This  not  being — as  I  have  pointed  out — a  case  in 
which  any  person  was  entitled  to  lodge  a  caveat,  the  notices 
spoken  of  were  merely  inoperative,  and  the  whole  proceeding, 
from  ''  application  "  to  '^  confirmation  "  inclusive,  was   entirely 
an  ex  parte  proceeding.     Now  here  rightly  comes  in  the  function 
of  the  Minister — exercising,  in  the  public  interest,  a  correcting 
and  controlling  jurisdiction  over  a  possibly  improvident  action 
of  the  Board.     Section  14  provides — "  For  the  purpose  of  regu- 
lating the  procedure  of  Local  Land  Boards  under  this  Act,  and 
of  empowering  such  Boards  to  give  full  effect  to  the  meaning 
and  intent  thereof,  the  following  provisions  shall  be  applicable 
to,  and  shall  be  carried  out  by  such  Boards  ;"  and  in  sub-section 
6  "  The  Minister   may  return   to   the   Local    Land    Board   for 
revision,  re-hearing,  or  further  consideration,  any  case  or  matter 
which  to  such  Minister  shall  appear  to  have  been  improperly  or 
insufficiently  considered  or  determined  by  such  Board.'^     When- 
ever and  however  it  comes  to  the  knowledge  of  the  Minister  in 
his  official  capacity  that  a  case  or  matter  has  been  improperly  or 
insufficiently  considered  or  determined  by  the  Board   (whether 
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that  knowledge  is  arrived  at  by  the  complaint  or  representation  1888. 
of  any  interested  person,  or  merely  by  bis  own  perusal  of  the  Em  parte 
papers  forwarded  to  him  by  the  Board),  it  seems  to  me  that  it  is 
competent  to  him,  as  a  great  trustee  for  the  public  in  their 
beneficial  ownership  of  the  Crown  lands  of  the  colony,  to  return 
such  case  or  matter  to  the  Board  for  "  revision,  re-hearing,  or 
further  consideration."  And  where  the  Minister  sees  that  Crown 
lands  have  been  assumed  to  be  alienated  improperly — i.e.,  as 
here,  in  violation  of  the  express  provisions  of  the  Act — I  take  it  it 
is  not  merely  competent  to,  but  the  duty  of,  the  Minister  not  to 
wink  at  any  such  proceeding,  but  to  take  steps  for  the  vindica- 
tion of  the  law  at  the  earliest  period.  The  Board  may  then 
revise,  re-hear,  or  furthei;  consider  such  case  or  matter,  and 
report  accordingly.  In  such  a  case  as  this,  where  now  there  is  a 
person  claiming  the  same  land,  both  parties  may  be  brought 
before  the  Land  Board,  sitting  as  a  Court,  and  the  matter  in 
dispute  fairly  fought  out ;  and  the  erroneous  determination  (if 
the  confirmation  can  even  be  put  so  high  as  a  determination), 
previously  arrived  at  ex  parte,  may  be,  after  the  hearing  of  both 
sides, "reversed,  altered,  or  amended."  (See  section  19.)  And 
then  the  dissatisfied  party  may  appeal  to  the  Minister.  Section 
18  unquestionably  makes  the  decision  of  the  Minister  upon  any 
appeal  in  respect  of  any  matter  arising  out  of  conditional  pur- 
chase or  conditional  lease  ''  final  and  conclusive."  We  may  be 
disposed  to  regard  as  a  grave  error  on  the  part  of  the  Legislature 
the  vesting  in  a  political  oflScer  supreme  judicial  functions  (if 
indeed  it  be  the  case  that  no  appeal  lies  to  the  Courts  of  ordinary 
judicature  from  the  decision  of  a  Minister);  but  this  again  is  a 
matter  with  which  we  here,  administering  and  not  making  the 
law,  have  no  concern.  And,  be  this  as  it  may,  no  such  language 
is  used  in  any  case  with  reference  to  a  determination  of  any 
Land  Board,  where  the  whole  proceeding  has  been,  as  here,  ex 
parte.  Section  31,  which  says  that  the  adjudication  of  the  Board 
is  final  and  conclusive  unless  the  caveator  appeals  to  the  Minister, 
ohvioQsly  applies  to  an  entirely  different  state  of  circumstances. 
And  in  ex  parte  cases  I  see  nothing  in  the  Act  which  has  the  effect 
of  making  the  decision,  even  of  the  Minister,  final  and  conclusive, 
I  am  of  opinion  that  this,  rule  should  be  discharged,  with  costs. 
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1888.  Stbphih,  J.      I   have  had  great   difficulty  in   coining  to  a 

Ez  parte  Conclusion  on  this  matter,  owing  to  the  language  of  the  sections 
that,  we  have  had  to  consider,  the  .bewildering  order  in  which 
they  are  placed,  and  to  a  state  of  things,  not  perhaps  anticipated, 
having  arisen.  My  opinion  is  that  the  Minister  had,  under  sub- 
section 6  of  sec.  14,  a  right  to  refer  to  the  Local  Land  Board  for 
revision  the  '' matter '*  of  Browne^s  application.  In  the  first 
place,  I  think  that  he  was  in  no  way  precluded  from  so  doing  by 
the  fact  that  the  Board  had  confirmed  Browne's  application.  I 
cannot  find  that  any  effect  is  given  to  a  confirmation  beyond 
fixing  the  date  from  which  the  purchaser  shall  commence  to 
reside.  See  s.  32.  I  am  quite  clear  that  the  fact  of  a  caveat 
not  having  been  lodged  does  not  give  the  confirmation  a  binding 
effect,  or  insure  to  the  purchaser  his  right  to  land  which  may 
have  been  illegally  purchased,  that  is,  not  being  available  under 
the  Act.  The  30th  section  does  not,  in  my  opinion,  at  all  apply. 
That  only  prescribes  that  a  person  claiming  a  right  to  land  applied 
for  may  lodge  a  caveat ;  and  it  is  against  him  only  that  under 
section  31  the  adjudication  of  the  Board  would  be  final  and  con- 
clusive unless  he  appeals.  In  the  case  before  us,  when  Browne 
applied  for  the  land  in  question,  neither  Palmer  nor  anyone  else, 
so  far  as  we  know,  claimed  any  right  to  the  land.  Palmer  was 
no  more  interested  thaoi  any  other  member  of  the  public  in 
preventing  land  being  taken  up  that  was  not  legally  available. 
Whether  he  did  or  whether  he  did  not  know  of  the  application, 
he  could  not  resist  it  by  means  of  a  caveat.  Nor  is  any  appeal 
given  in  the  case  of  allowance — as  in  the  nature  of  things,  there 
could  not,  no  one  being  specially  interested.  When  Palmer 
applied  for  the  same  land — or,  rather,  part  of  it — an  opportunity 
arose  for  making  use  of  the  30th  section,  and  that  would  be  by 
Browne,  who  did  claim  a  right  to  the  land,  entering  a  caveat 
against  Palmer.  Had  this  been  done,  it  seems  to  me  that 
the  whole  matter  might  have  been  decided  under  the  30th  and 
31st  sections,  and  those  regulating  appeals.  No  caveat  is  lodged, 
and  Palmer  appeals,  under  the  29th  section,  against  the  dis- 
allowance by  the  Board.  How  is  the  matter  now  to  be  determined  ? 
If  the  Minister,  on  Palmer's  appeal,  allows  his  application — ^then 
the  anomaly  will  exist  of  two  allowed  applications — the  effect  of 
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which  it  is  impossible  to  say.  The  Minister  remits  Palmer's  appeal 1888. 

back  for  farther  inquiry  to  the  Land  Board,  and  they  refer  the      Ex  parte 
matter  to  him  for   decision.     It   is   now,  I  suppose,  seen   that  ^^^' 

Browne's  right  cannot  be  affected  without  notice  to  him,  which  is  ^p  ^  • 
accordingly  given.  It  may  be  that  the  Minister  might  have 
again  referred  Palmer's  application  to  the  Board,  and  given 
Browne  an  opportunity  to  contest  the  point  raised  by  Palmer. 
But  80  far  as  Browne  is  concerned,  he  having  entered  no  caveat, 
one  hardly  sees  what  would  be  his  legal  position.  What  the 
Minister  does,  however,  is  to  refer  Browne's  application,  assuming 
to  act  under  the  sub-section  already  mentioned.  It  "  appears" 
toUm,  so  I  assume  (see  sub-sec,  6),  that  when  it  ^^  appeared  to 
the  Board"  (sec.  29)  that  the  land  was  open  to  conditional 
purchase,  the  matter  in  hand  was  "  improperly  or  insufficiently 
considered  or  determined  by  such  Board."  It  is  true  that 
there  is  no  appeal  before  him — between  tw6  parties  directly 
raising  the  point — nor  has  there  been  a  complaint  under  sub-sec. 
6.  Is  this  necessary  ?  To  me  the  17th,  18th,  and  19th  appear 
independent  sections,  dealing  solely  with  appeals  and  the  manner 
of  procedure — ^the  latter  providing  (in  case  of  its  appearing  that 
further  evidence  ought  to  be  taken)  for  a  remission  to  the  Board 
and  an  alteration  of  its  decision.  They  are  preceded  by  sub- 
section 6  of  section  13,  which  is  general  in  its  terms,  and 
certainly  not  limited  expressly  to  cases  where  a  complaint  is 
made  to  a  Land  Board,  or  an  appeal  comes  before  a 
Minister.  Indeed,  in  the  case  of  an  appeal,  it  is  the  Minister's 
duty  to  decide  himself.  If  further  evidence  is  necessary,  he 
refers  to  the  Board — section  19.  It  can  hardly  be  that  sub- 
section 6  also  refers  to  the  case  of  an  appeal.  If  an  appeal  is 
before  him,  and  he  considers  it  "improperly  determined,"  surely 
he  must  decide.  There  is  more  reason,  perhaps,  for  construing 
subsection  6,  following  sub-section  5,  as  providing  that  where 
there  is  no  appeal  from  the  decision  on  a  complaint,  the  Minister 
may,  ex  mero  motu,  refer  it  back,  if  he  thinks  the  determination 
improper.  However,  I  see  no  express  limitation,  and  I  think 
that  the  section  fairly  meets  a  "case"  or  "matter"  like  the 
present.  There  is  no  provision  in  the  20th  section  of  means 
whereby  it  shall  be  made  to  appear  to  the  Board  that  the  land 
S.8.W.E.,  Vot  IX.,  Law.  I 
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1888.       is  ff  open  to  conditional  purchase,"  that  it  has  not  been  dedicated, 
Ex  parte     that  it  has  not  been  granted  or  contracted  to  be  granted,  or  that 
'    it  is  not  exempt  under  any  of  the  nine  conditions  mentioned  in 
Stephen  J,    gec^jj^Q  21.     If  it  does  so  appear,  then  a  surveyor  is  simply 
directed  to  make  a  survey,  and  if  on  his  report  it  should  appear 
that  the  land  is  "  available  '*  (whatever  that  word  may  mean — 
though  it  cannot  mean  open  to  conditional  purchase),  the  applica- 
tion is  confirmed.     I  have  shewn  that,  whatever  the  error  may 
be,  it  is  not  the  case  for  a  caveat  or  an  appeal.     The  person  who 
may  subsequently  apply  (as   is  apparently  Palmer's  position) 
alleging  that  the  ground  was  not  open  to  the  first  purchaser,  but 
is  so  to  himself,  is  remedi  less,  unless  the  former  applicant  enters 
a  caveat,  or   unless,  on    appeal  against  the  disallowance^  the 
former  matter  may  be  re-opened.     It  may  possibly  be   urged 
that  he  must  as  well  enter  a  complaint  under  sub-section^  5,  and 
that  then  the  decision,  if  not  in  his  favour,  may  be  referred  back, 
under  sub-section  6.     This  is  the  view,  in  fact,  that  I  have  had 
most  difficulty  in  considering.     I  think  that  the  policy  of  the  Act 
is  to  give  the  Minister  every  possible  power  to  secure  the  due 
administration  of  the  lands  with  which  he  is  charged — ^to  prevent 
their  being  alienated — to  correct  every  kind  of  error.     In  this 
instance,  not  assuming  to  decide  or  influence  the  matter  himself, 
he  refers  it  to  the  Land  Board,  the  primary  tribunal,  the  ultimate 
resort  being  himself.     The  point  arose  before  him  in  a  legitimate 
way,  and  we  cannot  grant  a  prohibition  unless  we  hold  that  the 
confirmation  was  so  absolute  as  to  exclude  all  further  jurisdiction, 
or  that  the  operation  of  sub-seotion  6  depends  on  a  complaint 
filed  or  an  appeal  lodged.     If  it  be  said  that  this  power  would  in 
some  cases  work  injustice,  owing  to  the  lapse  of  time,  I  say,  in 
the  first  place,  that  is  a  risk  which  a  purchaser  must  understand 
he  incurs ;  and  next,  that  in  one  case  to  which  I  shall  refer,  and 
where  equal  hardship  would  be  involved,  the  Act  clearly  con- 
templates the  liability  to  such  a  risk  until  a  "  certificate  of  com- 
pletion "    (sec.  3.6)   of    the  conditions,  or  grant,  has  issued.     I 
allude  to  the  complaint  that  may  be  made  under  sub-sec.  3  of 
section  13 — that  land  has  bee  i  purchased  in  violation  of   the 
repealed  Acts.     I  may  observe,  too,  that  after  the  expiration  of  the 
prescribed  term  of  residence,  on  application  made  for  a  ^'  certificate 
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of  confonnity/'  a  caveat  may  be  lodged.     It  may,  however,  I  1888. 

admit,  be  a  qaestion  whether  or  not  such  catveat  could  impeach  Sx  parte 

the  legality  of  the  selection.     I  may  observe,  too,  that,  whatever  ^^^*- 

tiie  construction  of  sub-section  6,  no  time  is  limited  for  the  action  ^^^^^^  •^• 
of  the  Minister. 

Rule  discharged  {by  majority)  with  coats. 

Attorney  for  applicant :  /.  Elliott. 


In  re  M'GULLOCH.  JfarcA  13.  14. 

^nig^ment  ofetiaUfor  benefit  of  creditors— Validity  of  deed^Errors  in  echedvle      ^P^^^  30. 
»»ynl  or  material— h  Vic.  No,  9,  ««.  S3  and  34—5  Vie,  No.  17,  88.  6  and  8—7 
r»e.2Fo,19,».8.  r^^i^^  CJ. 

A  deed  of  aesignment  ander  6  Vic.  No.  9  does  not  bind  a  creditor  whose  debt   ^^^^f^  J- 
M  either  not  mentioned  or  inaccurately  stated  therein.     Sach  deed  will  afford      hotter  J. 
BO  defence  to  an  application  by  sacb  creditor  to  make  the  assignor  insolvent 
for  not  pointing  out  sufficient  property  to  satisfy  a  judgment  obtained  by  such 
enditor:  Nathans.  Field  (3   S.C.B.  95) ;  Shoveller  v.  Sameay  (3   S.O.K.  99) ; 
^  T.  Smith  (3  S.C.B.  285)  considered. 

Appeal  from  Deffell,  J.,  the  Judge  in  Bankruptcy,  before 
whom  it  had  been  sought  to  make  the  appellant  insolvent,  on 
ihe  ground  of  his  inability  to  point  out  to  the  sheriff  sufficient 
property  to  satisfy  a  writ  oififa. 

The  question  was  whether  a  deed  of  assignment  under  5  Vic. 
No.  9  was  binding  upon  the  petitioning  creditor,  and  a  protection 
to  the  debtor  under  circumstances  sufficiently  appearing  from  the 
tfgoments  and  judgments. 

DxFTELL,  J.,  delivered  the  following  judgment : — 

This  is  the  hearing  of  an  order  nisi  for  the  compulsory 
sequestration  of  the  estate  of  Andrew  Hardie  McCiilloch,  dated 
29th  December  last,  upon  the  petition  of  James  Anderson,  dated 
«id  presented  on  the  previous  day,  but  the  order  was  actually 
made  on  the  latter  day.  The  act  of  insolvency  relied  upon  by  the 
petitioning  creditor,  by  the  petitioner's  affidavit,  which  was 
Bwom  on  22nd  of  the  month,  and  supported  by  the  return  of  the 
sheriff,  and  the  affidavits  of  the  sheriff's  officer,  sworn  on  the 

X  Z 
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^Q^^-  23rd  December,  was  the  failing  to  pay  a  judgment  of  the 
In  re  Supreme  Court  for  670Z.  3s.  5d,  (recovered  on  or  about  October 
26th  preceding),  or  to  point  out  sufficient  disposable  property 
^^^  '  to  satisfy  the  judgment.  Notice  of  objection  was  filed  on  the 
13th  instant  on  behalf  of  the  respondent,  and  the  sole  ground 
taken  is  that  he  had  previous  to  the  presentation  of  the  petition 
duly  executed  an  assignment  (under  the  Act  5  Vic.  No.  9)  for 
the  benefit  of  all  his  creditors,  and  that  the  same  had  been  duly 
executed  by  a  majority  in  number  and  value,  and  that  all  the 
provisions  of  that  Act  had  been  duly  complied  with.  At  the 
opening  of  the  case  I  had  mentioned  that  it  appeared  that  the 
issue  to  be  decided  was  (except  the  replication  of  fraud)  similar  to, 
if  not  identical  with,  that  in  the  action  at  law  Beauchamp  v.  Waller, 
tried  in  1865.  In  that  case  there  was  a  verdict  for  the  plaintiff, 
and  a  new  trial  was  refused  (1).  I  also  referred  Mr. 
Stephen,  counsel  for  the  respondent,  to  the  judgment  of  Mr. 
Justice  Milford  in  Re  William  Ellis,  dn  4th  January,  1861  (2), 
which  had  followed  Sir  James  Dowling^s  ruling  in  Be  Stephen 
Ooxen  (3),  which  case  was  not  apparently  cited  or  mentioned.  That 
judgment  (2)  was  closed  in  the  last  paragraph  as  follows : — "  It  was 
said  by  Mr.  Faucett,  in  the  course  of  the  argument,  that,  if  this 
deed  could  not  stand,  no  deed  purporting  to  be  made  under 
the  Act  could  stand,  and  that  the  Court  favours  these  deeds. 
The  Court  is,  no  doubt,  in  these  cases,  anxious  to  give 
effect  to  the  wishes  of  the  majority  of  the  creditors  and 
to  support  them ;  but  it  cannot  for  that  reason  'wrest  the 
law  to  its  authority,'  and  construe  an  Act  of  Parliament  or  a 
deed  otherwise  than  the  law  points  out  to  be  the  correct  mode  of 
construction  ;  and,  if  the  parties  to  the  deed  do  not  take  the 
utmost  care  that  the  requirements  of  the  Act  are  complied  with, 
where  the  law  requires  great  accuracy,  it  is  their  fault,  and  they 
must  take  the  consequences.  There  are  difficulties  in  complying 
with  the  requirements  of  the  Act,  as  the  ascertaining  the  exact 
amount  of  debts,  the  exact  number  of  creditors,  and  the  exact 
provisions  which  may  be  introduced  into  the  deed ;  but  as  these 
matters  have  been  required  by  the  Legislature  to  be  done,' they 

,  (1)  6  S.C.K.  1.  (2)  Reported  in  note  at  end  of  this  case. 

(3)   May,  18S4, 
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must  be  done^  and  the  Court  has  not  the  power  to  control  but  ^Q^^- 
must  obey  the  laws  in  performing  its  judicial  functions."  This  In  re 
was  the  authority  relied  upon  by  Mr.  Nash,  counsel  for  the 
petitioning  creditor  ;  and  Mr.  Stephen,  for  respondent,  cited  ^^^ 
Shoveller  v.  Ramsay  (4)  Nathan  v.  Field  (5)  and  Levy  v.  Smith  (6) 
to  shew  that  the  same  learned  Judge  had  concurred  in  decisions 
wtich  qualified  or  militated  against  the  strict  and  broad  principles 
laid  down  by  him  in  Ellis^s  case.  Having  also  in  my  recollection 
the  case  of  Humphery  v.  Oordon  (7),  I  reserved  the  mere  question 
of  law  as  to  the  assignment  deed,  admitted  to  be  erroneous  to  a 
certain  extent,  so  as  to  see  if  the  "  number  and  value**  of  the  creditors 
executing  the  same  could  be  established,  and  if  the  decision  of 
Beauchamp  v.  Waller  (1)  had  been  really  interfered  with  by  the 
latter  case.  On  examining  those  authorities  cited,  and  Humphery 
V.  Oordon  (7),  I  cannot  find  anything  to  cause  a  deviation  from  the 
final  result  of  Re  Ellis  (2) ,  arrived  at  by  the  very  learned  Judge  then 
hearing  the  order  nisi.  Upon  perusing  the  assignment  deed,  the 
first  schedule  as  to  bills  of  exchange  and  promissory  notes,  that 
does  not  seem  on  the  face  of  it  to  be  erroneous ;  but  in  "  creditors  on 
open  account"  there  is  the  debt  entered  to  the  name  of  the 
trostee  of  the  deed  itself,  '^  amount  unknown,"  which  is  so 
material  to  the  computing  of  the  exact  number  and  exact  value 
of  the  creditors  executing,  as  such  is  rendered  absolutely 
impossible  by  the  deed's  omissions  to  be  added  up,  and  thereby 
ascertained.  The  same  omission  occurs  against  the  name  of 
ftQother  in  the  creditors'  "open  account"  schedule.  Further- 
more, the  name  of  the  petitioning  creditor  is  on  the  12th 
December  last  entered  for  the  very  precise  sum  of  52 IZ.  lOs.  lid., 
yet  a  debt  by  record  existed  on  the  25th  day  of  October  pre- 
ceding by  judgment  at  law  for  667Z.  14«.  bd.  (by  the  daily 
mterest  accruing  then  at  eight  per  cent,  per  annum),  so  that  the 
respondent  had  every  possible  means  to  find  out  and  insert  the 
debt  correctly  in  the  schedule.  Evidence  of  the  respondent 
limself,  after  objection,  was  admitted  to  explain  how  the  error 
had  occurred,  and  that  evidence  was  so  admitted  to  negative  any 

(4)  8  8.C.E.  99.  (6)  lb.  2S5. 

(5)  Ih.  95.  (7)  1  8.C.E.  N.S.  17. 
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^^^'       existence  of  mala  fides,  but  not  to  vary  or  add  to  tlie  deed  itself. 

In  re  It  was  sought  to  obtain  tbe  evidence  of  the  trustee  to  supplement 
'  ^^ amount  unknown;"  but  objection  was  taken,  and  the  evidence 

^^^  '  was  not  admitted,  as  everything  turned  on  the  validity  of  the 
deed  of  12th  December,  1887,  and  at  the  time  when  the  order 
nisi  was  pressed  for  (as  a  right  ex  debitojustidoi)  on  the  29th  of 
the  same  month.  Under  these  circumstances  it  is  impossible  to 
hold  affirmatively  that  this  deed  was  executed  in  conformity  with 
the  Act  (5  Vic.  No.  9),  a  finding  which  is  necessary  to  shield  a 
judgment  debtor  from  the  consequences  of  the  process  of  a 
Supreme  Court  judgment  and  an  act  of  insolvency  prior  to  the 
order  nisi  being  issued  on  the  petition  presented  on  December 
28th  last.  On  these  grounds  the  order  must  be  made  absolute, 
and  the  time  for  schedule  and  statement  limited  to  fourteen  days 
after  service  thereof. 

Prom  this  decision  the  insolvent  appealed. 
March  18, 14.      The  arguments  were  heard  on  March  13th  and  14th. 

0.  B,  Stephen  for  the  appellant.  The  question  is  whether  the 
deed  of  assignment  is  valid.  A  deed  of  assignment  is  not  to  be 
deemed  invalid  merely  on  account  of  immaterial  defects  of  form. 

The  case  of  Bs  Ellis  (8),  which  Beffell,  J.,  relied  upon,  does 
not  support  that  contention.  It  would  be  unjust  to  authorise  by 
law  a  debtor  to  hand  over  his  property  to  trustees,  and  at  the 
same  time  to  allow  him  to  be  made  insolvent  on  the  ground  that 
he  had  no  assets  to  satisfy  the  judgment.  The  deed  in  question 
was  signed  by  a  majority  of  the  creditors  in  number  and  value. 
Ooxev/s  case  (9)  shews  that,  provided  the  deed  is  executed  by  a 
majority  in  number  and  value,  nothing  short  of  fraud  will  vitiate  it. 

In  the  case  of  Be  Ellis  (8)  there  was  a  release,  and,  therefore, 
it  was  necessary  that  the  deed  of  release  should  be  executed  by 
four-fifths  of  the  creditors  in  number  and  value.  Milford,  J.,  in 
the  course  of  his  judgment,  says  : — ^''The  question  then  arises 
whether  in  considering  the  validity  of  the  deed,  I  can  say  it  is 
invalid  for  anything  except  fraud  or  wilful  and  material  error  in 
(8)  Reported  in  note  at  end  of  this  case.  (9)  May,  1844. 
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the  schedules  ?"     That  case  does  not  say  that  a  deed  is  neces-        ^^Q*  

sarily  bad,  because  it  is  not  absolutely  accurate.  I  admit  that  it  In  re 
must  be  substantially  accurate  j  it  must  divest  the  debtor  of  all 
his  property;  and  it  must  not  be  tainted  with  fraud.  [He 
referred  to  s.  33  of  5  Vic.  No.  9.]  The  deed  is  not  necessarily 
bad  even  if  there  have  been  fraudulent  or  wilful  omissions.  The 
more  modern  cases  on  the  subject  are  in  my  favour.  In  Nathan 
Y,  Field  (10)  this  very  point  was  taken,  and  Milford,  J.,  concurred 
in  holding  that  a  deed  was  not  to  be  set  aside  for  an  error  that 
was  not  wilful  or  material. 

[He  also  cited  SAoueZZer  v.  Bamsay  (11),  andXery  v.  Smith  (12).] 

[Thi  Ohibp  Justice.  If  a  creditor  can  recover,  does  not  that 
shew  that  the  deed  of  assignment  is  bad  ?  If  the  debtor  cannot 
satisfy  the  execution,  why  cannot  he  be  made  insolvent  ?] 

The  mere  fact  that  a  creditor  is  not  named  does  not  invalidate 
the  deed. 

[Ths  Ceibf  Justicb.  If  any  creditor  is  not  bound,  is  not  the 
whole  deed  at  large  ?] 

Nathan  v.  Field  (10),  and  Shoveller  v.  Ramsay  (11),  shew  that 
the  deed  may  be  good,  notwithstanding  that  some  creditors  are 
omitted.  Otherwise  no  deed  could  hold  good  if  one  creditor  were 
omitted. 

[Thi  Ohiep  Justice.  In  Daiiglish  v.  Tennant  (13),  it  was  held 
that  where  one  creditor  was  fraudulently  treated,  the  whole  deed 
was  at  large.] 

But  no  fraud  is  alleged  here.  S.  35  of  5  Vic.  No.  9  is  very 
stringent  in  its  terms.  It  says  that  such  a  deed  ^*  shall  be 
binding  on  all  the  creditors  named  in  the  schedule.'^  So  that 
even  if  it  is  not  binding  on  creators  not  named,  it  is  still  binding 
on  those  named.  It  is  different  to  a  composition  deed  at  common 
law  outside  the  Act. 

(10)  8  S.CB.  95.  (12)  3  S.C.B.  286. 

(11)  8  8.C^.  99  (18)  2  Q.B.  49. 


124  CASES  AT  LAW  [N.  B.  W.  B. 

^^^-  [I  HB  Ohibp  Justicb.    The  only  relief  the  debtor  got  under  s.  33 

In  re       of  5  Vic.  No.  9  was  freedom  from  arrest ;  now,  by  virtue  of  7 

'  Vic.  No.  19,  s.  8,  he  is  also  freed  from  insolvency  on  two  grounds.] 

Nathan  v.  Field  (14)  and  the  other  cases  I  have  cited  shew  that 
the  deed  is  valid,  although  an  omitted  creditor  may  make  the 
debtor  insolvent.  The  object  of  the  law  is  that  the  majority  of 
creditors  may  have  the  option  of  proceeding  either  by  assignment 
or  in  the  Insolvency  Court.  There  is  no  reason  why  the  excep- 
tion in  8.  33  of  5  Vic.  No.  9  should  be  imported  into  the  Insol- 
vency Act.  S.  36  of  5  Vic.  No.  9  requires  the  fullest  consideration, 
because  it  shews  when  a  deed  is  to  be  considered  valid.] 

[WiNDBYEE,  J.  Is  not  the  leaving  out  of  the  amount  of  a 
judgment  debt  a  wilful  and  material  error  f ] 

I  admit  it  is  an  error  ;  but  I  contend  that  it  is  not  a  wilful  and 
material  omission  within  the  meaning  of  the  Act. 

[WiNDBTBR,  J.  Very  well.  If  it  is  an  error,  is  it  not  a  mistake 
in  point  of  law?  and  if  done  with  the  eyes  open,  and  with 
reasonable  means  of  knowledge,  is  it  not  a  wilful  error  ?  A 
wilful  error  is  something  short  of  fraud.] 

If  there  is  still  a  majority  in  number  and  value,  a  wilful  error 
does  not  invalidate  the  deed. 

[WiNDEYBB,  J.  If  that  is  so,  what  do  you  say  to  the  case  of 
Tjevy  V.  Smith  (15)  ?] 

There  the  creditor  was  not  named  at  all.  Besides,  it  is  in  the 
discretion  of  the  Court. 

[Thb  Chief  Justicb.  Suppose  a  deed  were  signed  by  41  out 
oi  hO  creditors,  and  the  remaining  39  were  left  out  ?] 

That  being  an  extreme  case,  the  presumption  of  fraud  would 

arise. 

(14)  3  S.C.R.  95.  •         (15)  3  .S.C.R.  285 
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[Thb  Chiw  Justicb.     Can  you  say  that  the  petitioning  creditor  ^^88. 

is  bound  by  the  deed  when  his  debt  is   understated  f     Is  his  in  re 
ieht  there  at  all  ?] 


M'OlTLIiOOH. 


Then  if  there  is  any  error  in  the  amount  of  creditor's  debt, 
such  creditor  is  to  be  deemed  as  not  named.  As  to  materiality, 
m  a  sense  everything  is  material,  and  the  slightest  discrepancy, 
if "  material "  within  the  meaning  of  the  Act,  would  invalidate 
a  deed.  Take  the  case  of  Stokes'  debt ;  as  a  fact  it  wds  2000Z., 
it  was  put  down  as  ^'  amount  unknown."  The  correction  of  the 
error,  and  the  insertion  of  the  proper  amount,  would  only  have 
the  effect  of  swelling  the  majority  in  value. 

(Thb  Chibf  Justice.  .  Is  Stokes  bound  by  the  deed  f] 

Yes ;  he  can  prove  his  debt  and  get  his  dividend. 

[Thb  Chibf  Justice.  Anderson's  debt  was  not  stated  correctly. 
According  to  Levy  v.  Smith  (15)  all  his  rights  are  open  to  him- 
He  may  make  M'Culloch  insolvent,  and  the  official  assignee  may 
impugn  the  deed.] 

[Humphery  v.  Oordorh  (16)  and  Daiiglish  v.  Tennant  (17)  were 
also  cited.] 

Nash,  for  the  respondent,  the  petitioning  creditor.  The  real, 
qizestion  between  the  parties  is  whether  the  deed  is  to  receive  a 
strict  or  loose  construction.  I  submit  that  the  respondent  seeks 
an  immunity  from  the  general  law.  The  universal  law  of  debtor 
and  creditor  is  that  the  creditor  may  obtain  a  cessio  honorum 
nnder  certain  circumstances.  In  Maxwell  on  Statutes  (2nd  ed.)  at 
p.  453,  it  is  laid  down  that  "  when  a  statute  confers  a  right, 
privilege,  or  immunity,  the  regulations,  forms,  or  conditions, 
irhicb  it  prescribes  for  its  acquisition,  are  imperative,  in  the 
senae  that  non-observance  of  any  of  them  is  fatal."  If  a  man 
v^ts  to  get  a  shield  for  himself  against  insolvency,  he  must 
•ccurately  comply  with  the  Act,  or  he  cannot  get  it.  The  cases 
cited  on  behalf  of  the  appellant  do  not  affect  the  decision  in 
(16)  1  S.C.B.  lf.S.  17.  (17)  2  Q.B.  ^0. 
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1888.  Ellia's  case  (18).  In  Nathan  v.  Field  (19),  the  trustees,  and  in 
In  re  Shoveller  v.  Ramsay  (20),  the  assignor,  were  plaintiffs.  There 
uLLocH.  ^^^  ^^  question  of  the  debtor  being  shielded,  as  here  and  in 
Ellis's  case.  Those  cases,  though  good  in  their  special  circum- 
stances, are  not  in  point.  Anderson's  debt  not  being  accurately 
stated  he  is  not  bound.  An  insolvency  and  an  assignment  may 
go  on  simultaneously. 

[Thb  Chief  Justice.  In  Eumphery  v.  Gordon  (21)  it  was  so. 
The  learned  Ohief  Justice  held  that  the  official  assignee  must  set 
aside  the  deed — that  is,  that  the  insolvency  was  a  good  one.] 

As  to  the  errors  in  the  deed, : — First,  the  insertion  of  the  item 
of  40,000i.  was  material  and  wilful.     Smaller  creditors,  seeing 
the  signatures  of  creditors  against  such  large  amounts,  would 
naturally  be  more  ready  to  come  in.     How  can  it  be  said  that  the 
error  was  not  wilful  when  Mr.  McOulloch,  senior,  swore  that  the 
amount  owing   to   the   signed    creditors    was    104,000Z.,    i.e., 
including  the  40,000Z.     Secondly,  in  the  case  of  Stokes,  a  trustee, 
the  debt  was  put  down  as  unknown.     Thirdly,  as  to  the  trades- 
men's accounts,  they  are  lumped  together  in  one  sum.     So  in 
Ellis's  case  the  servants'  accounts  were.     Fourthly,  there  is  the 
item,  "  Mansfield  Bros.,  700Z."     It  turns  out  that  they  are  not 
creditors  at  all ;  but  that  Mr.  G.  A.  Mansfield  is  a  creditor  for 
rent.     Fifthly,  Messrs.  Blomfield  and  Dickson  are  put  down  as 
creditors  for  1800Z.,  whereas  it  is  sworn  that  they  only  owed 
llOOZ.,  and  there  are  many  smaller  inaccuracies.     Can  the  Court 
say  that  the  deed  is  in  accordance  with  the  Act  ?     Ever  since 
Ellis's  case,  no  case  of  this  kind  has  come  before  the  Court. 
That  case  having  been  followed  during  26  years  by  a  long  and 
uninterrupted  series  of  judicial  decisions,  the  interpretation  so 
placed  upon  this  Act  must  be  accepted  as  conclusive :  Maxwell 
on  Statutes  (2nd  ed.),  p.  860.     But  if  it  were  res  integra  the 
Court  would  decide  now  as  Re  Ellis  was  decided. 

As  to  the  petitioning  creditor's  debt,  it  was  a  debt  of  record, 

and  one  as  to  which  there  could  be  no  mistake.     An  error  in 

(18)  Reported  in  note  at  end  of  this  catie. 
(19)  8  S.C.E.  95.  (20)  3  S.C.E.  99.  (21)  1  S.C.B.  N.S.  17. 
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«uch  a  case  shews  either  a  careless  disregard  of  accuracy  or  an        1888. 

intention   to  mislead.     As  to  the  first    schedule,  McCuUoch  is       In  re 

bound  to  comply  with  s.  33  of  5  Vic.  No.  9.     As  to  the  pro-  ^'^^^^^^• 

missory  notes,  it  has  been  decided  that  the  actual  holders  at  the 

date  of  assignment  must  be  put  down  as  creditors.     The  payee 

cannot  be  put  down  as  the  last  holder :  Phillips  v.  Stutchbury 

Gw,  Stephen,  J.,  at  Nisi  Prius  (24th   Oct.,  1887).     Here  there 

are  seyenteen  promissory  notes  as  to  which  the  creditors  (i.e.,  the 

last  holders)  are  unknown.     Therefore,  seventeen  creditors  are 

onrepresented. 

The  requirements  of  the  statute  are  to  be  strictly  complied 
with,  and  defects  cannot  be  made  good  by  evidence.  There  are 
otibep  defects.  Mr.  and  Mrs.  W.  J.  Kelly  are  put  down  for  1 OOOZ, 
I  submit  that  the  signature  by  Kelly  without  proof  of  the 
aathority  of  his  wife  is  bad.  Another  entry  is  "  Byers  Wilson 
and  oiherg.'*  The  words  "  and  others  *'  are  not  sufficient.  The 
nanies  must  be  put  down  in  full.  These  persons  are  not  a  firm 
carrying  on  business  in  co-partnership ;  they  are  only  joint 
creditors.  Taking  out  those  I  object  to,  there  is  not  a  majority 
of  signed  creditors. 

0.  B,  Stephen,  in  reply.  As  to  the  promissory  notes,  the 
learned  Judge  in  Bankruptcy  was  with  me  on  that  point.  In 
Shoveller  v.  Ramsay  (20),  Wise,  J.,  said  : — "  It  is  not  a  condition 
precedent  to  the  validity  of  a  deed  that  there  should  be  absolute 
accuracy."  The  fact  that  an  insolvency  and  assignment  may 
co-exist  does  not  affect  the  present  question. 

Our.  adv.  vult. 

On  April  30th  the  judgment  of  the  Court  (the  Chief  Justicb,      .^.^  g^ 
WnroiTiB  and  Poster,  JJ.)  was  delivered  by 

Thi  Cmsr  Justice.  This  was  an  appeal  from  a  decision  of 
kia  Honour  Mr.  Justice  Deffell,  making  absolute  a  rule  nisi  which 
bad  been  obtained  for  the  sequestration  of  the  insolvent's  estate.  . 
The  rule  nisi  had  been  obtained  at  the  instance  of  one  James 
Anderson,  who  had  recovered  a  judgment  against  the  insolvent 
for  the  sum  of  667Z.  14».   5d.,  upon  the  ground  that  the  insol- 


The  C.J. 
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^^^'  vent  had  failed  to  point  out  property  sufficient  to  satisfy  the 
In  re  Writ  of  exocutiou  issued  in  pursuance  of  such  judgment.  The 
*  rule  absolute  was  opposed  upon  the  ground  that  the  insolvent, 
on  the  12th  December,  1887,  before  the  writ  of  execution  issued, 
executed  a  deed  of  assignment  in  conformity  with  the  provisions 
of  the  5th  Vic.  No.  9,  sections  33  and  34,  and  that  by  force  of 
the  7th  Vic.  No.  19,  section  8,  he  was  not  liable  to  be  adjudged 
insolvent  by  reason  of  his  not  pointing  out  or  being  able  to 
point  out  to  the  sheriff  any  property  belonging  to  him  sufficient 
to  satisfy  the  writ.  It  was  contended  on  the  part  of  the 
petitioning  creditor  that  the  deed  of  assignment  was  not 
executed  in  conformity  with  the  Act,  or  that  at  least  that  he  was  not 
bound  by  such  deed,  inasmuch  as  he  was  named  in  the  schedule 
as  a  creditor  in  respect  of  the  sum  of  521Z.  10^.  lid.  only,  in 
place  of  6671.  14«.  5d.,  which  was  the  amount  of  his  judgment 
previously  obtained,  and  this  being  so,  he  was  not  bound  by  the 
deed,  and  was  accordingly  entitled  to  pursue  all  his  remedies  for 
the  recovery  of  his  debt,  one  of  which  remedies  was  the  making 
his  debtor  insolvent.  It  was  conceded  that  the  judgment  debt 
amounted  to  the  sum  of  667Z.  14^.  5d, ;  but  it  was  said  that  the 
petitioning  creditor  held  some  security  to  the  value  of  141 Z.  3«.  6<i., 
such  being  the  difference  between  the  judgment  debt  and  the 
sum  mentioned  in  the  schedule.  We  may  at  once  say  we  are  of 
opinion  that  the  insolvent  was  bound  to  enter  the  full  debt  in 
the  schedule.  If  partly  secured,  this  might  have  also  been 
stated.  But  the  part  security  (if  it  existed)  was  no  excuse  for 
not  stating  the  full  amount  due  to  the  petitioning  creditor.  For 
the  insolvent  it  was  contended  that  this  admitted  omission  did 
not  invalidate  the  deed,  and  that,  therefore,  the  estate  of  the 
insolvent  could  not  be  sequestrated  ;  and  to  establish  this  propo- 
sition the  cases  of  JV^a^Aa?!  v.  Field  (21) ,  Shoveller  v.  Ramsay  (22), 
Levy  V.  Smith  (23),  and  Humphery  v.  Gordon  (24)  were  relied  upon 
as  shewing  that  such  deeds  were  not  to  be  avoided  for  any  error 
or  omission  which  might  by  inadvertence  creep  into  the  schedules, 
but  only  for  fraud  or  for  wilful  or  material  errors  or  omissions 
in  the  schedules.     These  cases,  when  examined,  will,  however,  be 

(21)  3  S.C.R.  95.  (28)  3  S.C.R.  285. 

(22)  3  S.C.R.  99.  (24)  1  S.C.R.  N.8,  17. 
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found  to  bear  out  the  petitioniijg  creditor's  contention  rather  ^^^^- 
than  otherwise.  In  Nathan  v.  Field  (21)  the  plaintiffs  were  the  In  re 
trastees  of  the  assigned  estate  of  one  Fowlis,  and  sought  to 
pecorer  as  against  the  defendant  the  amount  of  a  debt  due  by 
him  to  the  estate.  The  debt  was  admitted^  but  the  defendant 
contended  that  he  had  a  set  off  as  to  a  portion  of  it ;  and  that 
inasmuch  as  he  was  not  named  as  a  creditor  in  the  schedule  to 
the  deed  in  respect  of  this  set-off,  the  whole  deed  was  invalid. 
The  Court  held  otherwise,  and  the  Chief  Justice,  Sir  Alfred 
Stephen,  said:— ^" The  statute  contemplates  the  names  of  some 
of  the  creditors  being  left  out,  for  it  provides  that  if  they 
be  left  out  those  creditors  are  not  to  be  bound ;  there  is  no 
necessity  that  their  names  should  be  inserted  except  for  the 
interest  of  the  debtor,  because  if  they  were  left  out  he  is  not 
protected  from  being  arrested  by  them.  If  the  creditors  are  not 
named  they  can  treat  the  deed  as  a  nullity."  In  Shoveller  v. 
Ramsay  (22),  the  plaintiff  had  executed  a  deed  of  assignment  under 
the  Act,  but  had  omitted  from  ihe  schedule  certain  cheques  which 
he  held.  After  the  execution  of  the  deed  he  sued  the  maker 
npon  the  cheques.  It  was,  however,  held  that,  although  the 
cheques  were  not  mentioned,  they,  nevertheless,  passed  to  the 
trustees,  and  that  the  deed  was  not  invalidated  by  their  not  being 
mentioned.  The  Chief  Justice,  Sir  Alfred  Stephen,  said  :— "  The 
accidental  omission  of  the  name  or  property  may  deprive  the 
debtor  of  certain  advantages,  but  it  does  not  invalidate  the  deed 
iteelf."  In  Levy  v.  Smith  (23)  the  defendant  was  sued  as  the 
maker  of  a  certain  promissory  note.  He  set  up  as  a  defence 
that  he  had  executed  a  deed  of  assignment  under  the  Act,  but  it 
appeared  that  he  had  omitted  to  state  in  the  schedule  the  names 
rf  the  parties  to  the  note  and  the  date  of  its  falling  due  ;  it  was 
held  that  the  deed  afforded  him  no  defence.  The  Chief  Justice, 
Sr  Alfred  Stephen,  said  : — "  As  the  schedule  does  not  contain 
the  plaintiff's  name,  or  anything  to  indicate  it,  or  the  names  of  the 
intermediate  parties,  or  the  dates  of  these  notes,  I  am  of  opinion  that 
the  deed  does  not  bind  the  plaintiff."  Mr.  Justice  Wise  says  : — 
"The  statute  does  not  say  that  there  is  to  be  a  description  of 
CJ^ditors  as  near  as  may  be,  but  it  provides  specifically  that  the 
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1888.        amount  of  the  note  and  its  date  shall  be  given.     That  has  not  been 
In  re        done,  and  the  plaintiff  therefore  is  not  deprived  of  his  right  to  re- 
cover.   We  do  not  decide  that  the  deed  is  invalid,  but  only  that  this 
particular  creditor  is  not  bound."  jffumjpAcry  v.  Gordon  (25)  was  an 
action  founded  upon  the  6th  and  8th  sections  of  5  Vic.  No.  1 7,  and 
was  brought  by  the  official  assignee  of  one  McDonald  against  the 
trustees  of  a  deed  of  assignment  executed  by  the  insolvent  under 
5  Vic.  No.  9.     The  defendant  set  up  the  deed  as  an  answer,  to 
which  the  plaintiff  replied  that  the  defendant  and  the  insolvent 
fraudulently  executed  the  deed.     It  was  held  on  demurrer  that 
the  plaintiff  had  mistaken  his,  course,  which  was  to  apply  to  set 
aside  the  deed  for  fraud  either  under  the  provision  of  the  36th 
section  of  5  Vic.  No.  9  or  in  Equity.     It  will  be  seen,  therefore, 
while  it  may  be  implied  from  the  last  case  that  a  debtor  executing 
such  a  deed  may  be  afterwards  made  insolvent,  the  former  cases 
shew  that,  under  certain  circumstances,  although  the  deed  be  not 
invalid,  yet  a  creditor  may  not  be  bound  by  such  deed,  or  deprived 
of  any  right  to  recover  his  debt.     We  do  not  think  it  is  neces- 
sary to  decide  in  this  case  whether  or  not  the  deed  of  assignment 
is  wholly  invalid.     Much  more  evidence  affecting  this  matter  may 
be  obtainable.     We  think,  however,  it  is  very  probable,  from 
what  appeared  during  the  argument,  that  ultimately  it  will  turn 
out  that  the  deed  has  not  been  executed  in  conformity  with  the 
Act.     What  we  have  to  decide  is  whether  the  deed  binds  the 
petitioning   creditor?      We   are   of   opinion    that  it  does   not, 
inasmuch   as  the  true  amount  of  the  debt  due  to  him  is  not 
mentioned  in  the  schedule  to  the  deed.     The  joint  effect  of  5  Vic. 
No.  9,  sec.  33,  and  7  Vic.  No.  19,  sec.  8,  is  to  protect  the  debtor 
in  the  case  of  a  deed  executed  in  conformity  with  the  Act,  first 
from  arrest  at  the  suit  of  a  creditor  named  in  such  schedule  in 
respect  of  any  debt  or  sum  therein  included  ;  and,  secondly,  from 
being  adjudged  insolvent  by  reason  of  executing  the  deed  or  of 
his  failing  to  point  out  to  the  sheriff  property  belonging  to  him 
sufficient  to  satisfy  the  creditor's  writ.     As,  however,  the  creditor 
is  not  bound  by  a  deed  in  which  he  is  not  named,  or  which  does  not 
truly  state  the   debt  due   to  him,  the   debtor  (but  for  further 
legislation  to  which  it  is  not  necessary  to  refer)  would  be  still 
(25)  1  S.C.li.  N.S.  17. 
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liable  to  arrest  at  the  suit  of  such  creditor,  and  he  is  also,  in  our  ^^^' 
opinion,  liable  to  be  called  upon  to  satisfy  the  writ,  or  to  point  in  re 
out  to  the  officer  charged  with  the  execution  thereof,  sufficient 
disposable  property  to  satisfy  the  same,  and,  failing  to  do  this, 
the  creditor  is  entitled  to  have  his  estate  sequestrated.  It  is  no 
answer  to  the  creditor  to  say,  "  I  cannot  point  out  property  to 
•aSafy  your  writ,  because  I  have  assigned  all  my  property  to 
assignees  by  a  deed  which  does  not  bind  you  or  affect  your 
rights."  We  are  therefore  of  opinion  that  this  rule  nisi  was 
properly  made  absolute,  and  that  the  appeal  shoxdd  be  dismissed 
with  costs. 

Attorneys  for  appellant :  McCulloch  8r  McGulloch. 

Attorney  for  petitioning  creditor  :  T.  J.  Dickson, 


In  re  WILLIAM  ELLIS  (a.d.  1860).  I860. 

£itncta  from  the  Sydney  Morning  Herald  report  of  the  judgment  of  Milford,         "Z 
i^  cited  in  In  re  McCulloch.  Ellis. 

"In  mder  to  render  deeds  of  ihis  nature  valid  the  requirements  of  the  Act 
(S  Tie.  No.  9)  must  be  complied  with,  and  it  is  not  necessary  that  the  deed 
itold  be  actually  set  aside  under  the  provision  of  the  36th  section  of  the  Act 
Wore  it  can  be  held  to  be  invalid.  That  section  provides  a  summary  mode  of 
k»»ing  such  deed  set  aside  for  fraud  or  wilful  error  or  omission  in  the  schedules, 
Md  ^ves  the  Court  an  alternative  instead  of  setting  it  aside  or  allowing  it  to 
rtuid,  excluding  the  insolvent  from  the  benefit  of  it.  but  it  does  not  provide 
thai  it  shall  be  good  unless  there  be  fraud  or  any  error  or  omission  shall 
■«A  be  wilful,  nor  does  it  take  away  the  jurisdiction  of  other  Courts  to  deal  with 
t^  deed  according  to  law.  Whether  any  other  objection  can  be  urged  for  its 
Bvalidiry  beyond  those  mentioned  in  the  36th  section  is  not  clear;  though  in 
^  cue  of  Brwiion  v.  Grant  (1),  decided  by  me,  I  appear  to  have  held  that  I 
*mU  consider  other  matters  besides  those  mentioned  in  that  section  as  render- 
ing the  deed  invalid,  though  upon  i;pading  my  judgment  the  point  does  not 
Sf'pear  to  have  been  necessarily  decided. 

"  la  the  preeent  case  the  deed  is  not  sought  to  be  set  aside  under  the  36th 
■^etiofi,  nor  i?  this  a  jurisdiction  in  which  it  can  be  set  aside  without  the 
nwwtnnce  of  that  section,  but  the  validity  of  it  comes  incidentally  before  the 
Grtirt,  being  set  up  as  a  ground  why  the  estate  of  William  Ellis  should  not  be 
••qoestrated,  and  so  this  Conrt  is  called  up<m  to  determine  whether  it  is  valid 
*■  not  Now,  looking  at  the  deed  from  this  point  of  view,  I  And  tl>e  law  to  be 
t^  that  a  deed  assigning  all  the  property  of  an  insolvent  is  void  under  the  6th 
{I)  lfiS6  or  laSO,  p.  S7,  in  Hr,  JasUoe  SUfihtn'a  vul.  of  Sap.  Ot.  Bepts. 
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1S60.         section  of  the  5th  Vic.  No.  17,  unleea  set  up  by  the  8th  section  of  the  7th  Tic. 
~  No.  19,  and  that  in  order  to  render  such  a  deed  valid,  it  must  be  made  under, 

Ellis         *^^  executed  in  conformity  with,  the  provisions  of  the  5th  Vic.  No.  9. 

"  The  question  then  is,  whether  this  deed  is  so  made  and  executed,  for  if  not 
it  is  void  irrespective  of  the  power  given  to  set  it  aside,  and  otherwise  deal  with 
it  in  a  summary  way  by  the  36th  section  of  the  5th  Vic.  No.  9.  The  question 
then  arises  whether,  in  considering^  the  validity  of  it  in  the  present  procee^ingi 
I  can  say  that  it  is  invalid  for  anything  except  fraud  or  wilful  or  material  error 
in  the  schedules.  As  it  will  appear  hereafter,  I  am  not  called  upon  to  decide 
that  question,  if  it  is  still  open  to  consideration,  after  the  decision  in  Brunttm  v. 
Grant  (1). 

"This  Act,  in  the  first  place,  requites  that  all  the  insolvent's  estate  shall  be 
conveyed  to  trustees  for  the  benefit  of  all  his  creditors,  to  be  named  in  a 
schedule,  and  if  it  contains  a  release  to  the  insolvent,  as  this  does,  it  must  be 
executed  by  not  less  than  four-fifths  in  number  and  in  value  of  the  creditors,  but 
no  creditor  whose  debt  is  under  50/.  is  to  be  reckoned  •  in  number — such  debt, 
however,  is  to  be  computed  in  value.  Now  it  is  clear  to  me  that,  whether  I  am 
confined  to  the  objections  contained  in  the  36th  section  or  not,  this  has  not  in 
the  present  case  been  complied  with. 

"  According  to  the  evidence  there  are  here  many  creditors  not  named  in  the 
schedule,  and  if  an  unintentional  error  or  mistake  could  be  set  up  as  an  excose 
with  regard  to  some,  this  defence  would  not  hold  as  to  a^  of  these. 

"There  were  considerable  sums  due  to  servants  for  wages,  three  of  them 
having  debts  due  over  501.  each  (see  the  evidence  of  the  accountant  Ronaild),  a 
sum  of  225/.  due  for  rent  the  day  of  the  date  of  the  deed,  a  sum  of  1400/.  secured 
by  mortgage,  but  which  William  Ellis  had  covenanted  to  pay,  and  there  are  one 
or  two  other  sums  which  do  not  clearly  appear  to  have  been  due,  and  I  do  not 
take  them  into  consideration.  There  was  some  evidence  given  to  shew  that  the 
non-insertion  of  the  servants  and  the  landlord  as  creditors  did  not  arise  from 
wilful  error  or  omission,  and  that  tfarey  were  not  material,  as  the  debts  amounted 
to  about  55,000/. 

"  I  am  not  satisfied  with  the  evidence  given  to  support  this,  nor  with  the 
reasons  given  for  the  omission  of  these  creditors,  namely,  that  it  was  thought 
unnecessary  to  insert  the  servants'  wages,  as  they  were  to  be  paid  in  foil,  and 
were  of  small  amount  (several  were  not  paid  till  after  the  deed  was  executed) ; 
and  as  to  the  225/.  due  for  rent,  that  it  became  due  on  the  day  of  the  date  of  the 
deed ;  that  the  schedules  had  been  prepared  some  time  before,  and  that  there 
were  complicated  accounts  between  the  parties.  However  t)iis  may  be,  as  to 
these  debts  no  excuse  could  be  made  for  the  omission  of  the*liOO/.  This  is  due 
by  reason  of  a  covenant  entered  into  by  the  in9)Ivent  to  p.iy  that  sum  and 
intere3t  on  the  occation  of  the  settlement  of  certain  property,  now  worth  60001. 
or  7000/.,  beinj^  made  on  the  insolvent's  wife,  for  her  life,  with  remainder  to  the 
insolvent  for  his  life,  or  till  he  should  become  insolvent,  or  execute  such  a  deed 
as  that  now  in  question,  with  remainder  to  his  children.  The  property  was 
subject  to  a  mortgage  for  1400/.^  and  it  is  this  which  he  covenanted  to  pay,  and 
it  seems  to  be  the  purchase- money  for  the  property.  I  cannot  conceive  that  the 
omission  to  mention  the  covenantee  as  a  creditor,  and  the  amount  of  the  debt, 

could  be  other  than  wilful,  and  surely  it  was  material 

It  was  said  by  Mr.  Faucett,  in  course  of  the  argument,  that,  if  this  deed  oould 
not  stand,  no  deed  purporting  to  be  ms-dp  unrler  the  Act  could  stand,  and  that 
the  Court  favours  these  deeds.    The  Court  is,  no  doubt,  in  these  cases,  anxious 
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to  giT6  effect  to  the  wishes  of  the  majoritj  of  the  creditors,  and  to  snpport 
them.  But  it  cannot,  for  that  reason,  '  wrest  the  law  to  its  authority/  and  ' 
oonstrae  an  Act  of  Parliament,  or  a  deed,  otherwise  than  in  accordance  with 
wliat  the  law  points  out  to  be  the  correct  mode  of  construction ;  and  if  the 
parties  to  the  deed  do  not  take  the  utmost  care  that  the  requirements  of  the 
Act  are  complied  with,  where  the  law  requires  great  accuracy,  it  is  their  fault, 
>ad  they  must  take  the  consequences.  There  are  difficulties  in  complying  with 
the  requirements  of  the  Act — as  the  ascertaining  the  exact  amount  of  debts,  the 
suet  number  of  creditors,  and  the  exact  provisions  which  may  be  introduced 
into  the  deed — ^but  as  these  matters  have  been  required  by  the  Legislature  to 
be  done,  they  must  be  done,  and  the  Court  has  no  power  to  control,  but  must 
obqr  the  lairs  in  performing  its  judicial  functions.  The  order  for  the  seques- 
tntion  of  the  estate  of  William  Ellis  must  be  made  absolute." 


1860. 


In  re 
Ellis 
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Feb.  14. 
April  30, 

The  C.J. 

Windeyer  J. 

and 

OtpenJ. 


SmaU  DebtM  Recovery  Act  (10  Vic,  No, 
frokihitum. 

Where,  in  the  absence  of  general  usage,  or  of  a  previoas  course  of 
dstkUng,  debte  are  of  an  entirely  different  character,  as  a  claim  for 
commission  and  a  claim  for  money  paid  at  request,  or  for  goods  sold  and 
deHTsred,  they  do  not  form  one  cause  of  action,  and  the  joining  of  them  in 
floe  demand,  whether  written  or  verbal,  cannot  make  them  so.  But  where 
there  is  a  running  account  for  items  of  a  similar  character,  or,  in  the  case  of 
ft  previous  course  of  dealing,  or  of  general  usage,  a  running  account  for  items 
oft  different  character  connected  with  each  other,  then,  although  the  transactions 
which  give  rise  to  the  account  may  have  been  separate  and  occurring  at 
Cerent  times,  still  they  form  but  one  cause  of  action,  and  cannot  be  divided. 

8oh<»ld|»er  the  CJ.  and  Owen,  J.,  Wiiideyer,  J.,  dissentiente, 

MonoN  to  make  absolute  a  rule  nisi  for  a  common  law  pro- 
Ufaition  to  certain  Justices. 

RaUUm  in  support. 

(yOcnnor  opposed. 

The&cts  and  arguments  sufficiently  appear  from  the  judgments. 

The  arguments  were  heard  on  February  14th,  when  the  Court 
reserved  judgment. 

On  April  80th  the  judgment  of  the  Chief  Justice  and  Owkn,     April  so. 
J.,  was  delivered  by 

Thi  Chikf  Justice.  This  was  an  application  for  a  common 
law  prohibition,  directed  to  certain  Justices  of  the  Peace,  as  also 
K^.iri..  VoL  EX.,  Law.  K 
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1888.       to  one  Becke,  who  was  the  plainti£E  in  two  actions  in  the  Small 
Ex  parte     Debts  Court  at  Kempsej^  in  which  the  applicant  was  the  defendant, 
on  the  ground  that  such  actions  amounted  to  a    splitting  of  a 
cause  of  action  contrary  to  the  provisions  of  the  9th  section  of 
the  10  Vic.  No.  10. 

It  appeared  that  the  plaintiff  Becke  was  an  auctioneer  and 
commission  agent  at  Kempsey,  and  was  employed  by  the 
defendant  Delaforce  to  obtain  for  him  the  loan  of  a  sum  of 
money.  This  Becke  did^  and  charged  Delaforce  with  lus 
commission^  81.  Subsequently  Delaforce,  being  in  necessitous 
circumstances,  asked  Becke  to  procure  for  him  a  bale  of  hay, 
which  Becke — ^although  not  a  dealer  in  hay— did,  and  paid  2L  5«. 
for  the  same.  Becke  did  this,  not  as  a  matter  of  business^  bat 
as  a  friend  of  Delaforce.  Afterwards,  a  dispute  on. another 
matter  arising  between  the  parties,  Becke  sent  Delaforce  an 
account  in  which  he  charged  both  the  8i.  and  the  2Z.  5«.  This 
account  not  being  paid,  Becke  commenced  two  actions  in  the 
Small  Debts  Court— one  to  recover  the  8Z.  commission,  the 
other  to  recover  the  2Z.  5^.  paid  for  the  hay.  There, was  no 
defence  attempted  on  the  merits  to  either  of  these  actions,  but 
it  was  contended  that  inasmuch  as  Becke  had  included  these  two 
sums  in  one  account,  he  could  not  afterwards  bring  separate 
actions  to  recover  these  amounts,  nor  indeed  could  he  sue  in  the 
Small  Debts  Court  at  all.  The  Justices  overruled  this  conten- 
tion, gave  a  verdict  in  both  actions  for  Becke,  and  hence  this 
application. 

We  are  of  opinion  that  the  Justices  were  right,  and  that  it 
was  open  to  Becke  to  sue  for  these  amounts  separately. 

The  case  of  In  re  Aykroyd  (I)  followed  in  Ex  parte  Anderson 
(2)  has  been  relied  upon  as  establishing  that,  inasmuch  as  these 
two  sums  taken  together  exceed  102.,  the  Small  Debts  Court 
had  no  jurisdiction,  and  that  separate  actions  being  brought  was 
a  splitting  of  the  cause  of  action  within  the  meaning  of  the  Act. 
In  the  case  of  In  re  Aykroyd  (1)  it  was  held  that  in  the  case  of 
tradesmen's  bills  in  which  one  item  is  connected  with  another  in 
this  sense,  that  the  dealing  is  not  intended  to  terminate  with  one 
contract,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall 
(1)  1  £zch.  479.  (2)  Wilk.  Mag.  Cas.  4th  £d.  804, 
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be  united  with  another,   and  form  one  entire   demand,  snch        ^^^- 

demand  cannot  afterwards  be  divided  so  as  to  allow  of  separate  ^Ex  parte 
•wtions  being  bronght.  In  that  case,  the  Chief  Baron  (Pollock)  y 
who  delivered  the  judgment  of  the  Court,  drew  the  distinction 
between  such  a  case  and  a  case  where  debts  are  wholly  uncon- 
nected with  each  other  (seepages  492,  493).  This  distinction 
wd  ppeyiously  been  given  effect  to  in  the  case  of  Neale  v. 
£Hm  (8),  and  was  subsequently  given  effect  to  in  Brunakill 
▼.  Potceil  (4).  In  the  latter  case  Mr.  Baron  Parhe,  in  deliveriug 
tte  judgment  of  the  Court,  of  which  the  Chief  Baron  (Pollock) 
wag  one  of  the  members,  said : — ^'  The  question  we  have  to  decide 
» whether  the  plaintiffs  claim  is  within  the  rule  laid  down  by 
this  Court  in  In  re  Aykroyd  (5)  ?  We  think  it  is  not ;  as  here  the 
demand  was  for  goods  supplied,  and  also  for  money  lent,  which 
fti^  debts  of  a  different  character,  so  that  it  is  not  like  the  case 
of  one  running  account  for  items  of  the  same  nature,  as  in  the 
case  alluded  to."  In  that  case  the  plaintiff  had  entered  the 
items  for  goods  sold  and  money  lent  in  one  account,  and  as  here 
M  delivered  to  the  defendant  an  account  containing  all  the 
sterna  arranged  according  to  their  respective  dates. 

Kmptoi  V.  Willey  (6),  also  decided  after  In  re  Aykroyd,  is  to 
fte  same  effect,  and  so  is  the  case  in  our  own  Courts  of  Ex  parte 
iToore  (7),  where  the  case  of  Ex  parte  Anderson  (8)  is  observed  upon. 

There  will  be  found  a  note  of  Mr.  Sergeant  Manning  to  the 
caseof  DocW  v.  Wigley  (9),  which  Jervis,  C.J.,  in  the  case  of 
^w«ey  V.  Wordsworth  (10),  says  puts  the  matter  well.  This  note 
»  explanatory  of  the  case  of  In  re  Aykroyd  (11).  Mr.  Sergeant 
«anninj  says  : — "  Where  goods  are  ordered  of  a  tradesman  on 
4e  ht  of  January,  and  distinct  orders  for  other  goods  are  given 
on  the  2nd,  3rd,  4th,  5th,  &c.,  if  from  the  previous  dealings 
between  the  parties,  or  from  general  usage  or  otherwise,  it  is  to 
be  inferred  that  it  was  contemplated  by  the  parties  that,  in  the 
event  of  the  dealing  continuing,  the  several  items  should  be 
^oded  in  weekly,   monthly,   quarterly,  or  yearly   bills,   the 

(3)  1  D.  &  L.  163.  (8)  Wilk.  Mag.  Cas.  4th  Ed.  804. 

(4)  1  L.  M.  &  P.  550. '  (9)  7  C.B.  IO9. 

(5)  1  Excb.  479.  (10)  18  C.B.  826. 

(6)  9  C.B.  719.  (11)  1  Exch.  479, 
(7)7  8XJft.244. 
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^^^-  result  of  such  an  arrangement  and  the  legal  position  of  the 
Sx  parte  parties  seem  to  be  this  :  Upon  the  delivery  of  the  first  parcel  of 
goods  delivered  on  the  1st  of  January  an  entire  contract  is 
created^  and  a  complete  cause  of  action  accrues^  the  tradesman 
being  under  no  obligation  to  sell  other  goods  or  to  give  credit 
beyond  the  price  of  the  articles  thus  delivered.  When  on  a 
subsequent  day  other  goods  are  delivered  and  accepted^  a  new 
contract  arises^  not  simply  a  contract  to  pay  for  the  goods  then 
delivered,  but  a  new  entire  contract  by  which  the  tradesman 
waives  his  existing  right  to  payment  for  the  goods  delivered  on 
the  1st  January,  and  the  purchaser  agrees  to  pay  for  both  parcels 
as  upon  one  entire  sale,  et  sic  toties  qtwties.  After  the  successive 
waiver  and  extinguishment  of  each  preceding  contract,  the  only 
subsisting  contract  and  cause  of  action  ex  contractu  will  be  the 
last.  The  distinction  between  a  cause  of  action  upon  one  entire 
contract  and  one  cause  of  action  of  contract  appears  to  be  too 
refined  to  be  really  appreciable.  In  Aykroyd^s  case  there 
appeared  to  be  one  entire  prevenient  governing  contract,  of 
which  the  respective  deliveries  were  merely  the  execution — ^tho 
overt  acts.'* 

Now,  applying  these  remarks  to  this  case,  where  is  the  evi- 
dence of  previous  dealings  between  the  parties  or  general 
usage  ?  Can  it  be  fairly  said  that  there  was  here  "  one  entire 
prevenient  governing  contract  V 

It  is, 'however,  contended  that  inasmuch  as  Becke  joined  these 
two  items  in  one  account  when  demanding  payment,  this  pre- 
cludes him  afterwards  separating  them.  We  do  not  think  such 
a  contention  should  prevail.  The  joining  them  in  one  account 
did  not,  independently  of  any  previous  course  of  dealing  between 
the  plaintiff  and  the  defendant,  of  which  there  is  no  evidence, 
make  claims  of  such  a  different  character  one  cause  of  action 
within  the  meaning  of  the  Act.  It  is  true  that  these  two  claims 
might  have  been  joined  in  one  count  in  a  declaration,  and  it  is 
said  that  this  is  the  true  test ;  and  a  passage  from  the  judg- 
ment of  Mr.  Justice  Erie  in  Wichham  v.  Lee  (12)  is  relied  upon, 
where  that  learned  Judge  says  :  ^'  It  is  not  a  splitting  of  a  cause 
of  action  to  bring  distinct  plaints  where  in  a  superior  Court 
(12)  12  Q.  B.  at  p.  52C. 
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there  would  have  been  two  counts.  I  am  not  sure  whether  the  1^88. 
Court  of  Exchequer  puts  it  so  (alluding  to  Ayhroyd^s  case),  but  Sx parte 
that  is  clearly  the  true  construction  of  the  Act/'  The  learned 
Judge  does  not  say  that  it  is  a  splitting  of  a  cause  of  action  to 
bring  separate  actions  where  the  claims  could  be  united  in  one 
coont.  Faiiersony  J.,  in  the  same  case,  says : — '^  I  do  not  under- 
stMid  the  Court  of  Exchequer  to  have  said,  that  whenever  two 
CMses  of  action  can  be  joined,  it  is  a  splitting  to  separate  them." 
The  fact  is,  the  right  to  separate  or  not  does  not  depend  upon 
My  role  of  pleading,  nor  can  rules  of  pleading  furnish  any 
gnide.  In  the  absence  of  any  previous  course  of  dealing  between 
the  parties,  or  of  general  usage,  the  question  in  such  cases 
^^ys  will  be,  are  the  claims  of  a  difEerent  or  of  a  similar 
character?  If  of  a  similar,  then  they  may,  according  to  the 
prerious  dealing  between  the  parties,  form  but  one  cause  of 
■ction.  If  of  a  different,  then,  although  they  may  be  joined  in 
the  same  count,  yet  they  are  not  one  and  the  same  cause  of 
acbon.  We  say  in  the  absence  of  any  previous  course  of  dealing 
between  the  parties,  or  of  general  usage,  for  cases  must  fre- 
quently occur  when,  by  the  course  of  dealing,  debts  of  a  different 
character  do  form  parts  of  one  account,  as  in  the  case  of  a  store- 
keeper selling  goods,  paying  or  advancing  moneys,  and  all  such 
"wes,  payments,  and  advances  going  down  to  one  account  and 
Wug  treated  as,  the  different  items  were  in  Aykroyd^s  case  (13), 
or  as  in  the  case  put  by  Mr.  Sergeant  Manning.  In  such  a  case, 
"  the  storekeeper  afterwards  separated  these  items  so  connected 
together,  and  sued  separately,  I  would  be  prepared  to  hold  that 
this  constituted  a  splitting  of  his  cause  of  action. 

It  is  said  that  the  wording  of  the  9th  section  of  the  10th 
Vic.  No.  10  is  not  the  same  as  the  wording  of  the  68rd  section 
of  the  9th  and  10th  Vic.  cap.  95,  upon  the  construction  of  which 
latter  section  the  English  authorities  have  been  decided.  The 
^ords  of  the  colonial  Act  are  : — ^^  It  shall  not  be  lawful  to  split 
er  divide  any  cause  of  action  for  the  purpose  of  bringing  the 
same  within  the  jurisdiction  of  any  Court  of  Petty  Sessions." 
The  words  of  the  English  Act  are  :— ''  It  shall  not  be  lawful  for 
•ny  plaintiff  to  divide  any  cause  of  action  for  the  purpose  of 

(13)  1  Exch.  479. 
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^^^-  _^  bringing  two  or  more  suits  in  any  of  tlie  said  Conrts."  It  is 
Ez  parte  true  that  the  words  differ^  but  the  object  to  be  gained  is  the 
same,  and  the  question  which  arises  on  both  sections  is  the  true 
meaning  of  the  words  "  cause  of  action."  In  our  opinion  the 
true  solution  is  :  Where,  in  the  absence  of  general  usage^  or  of 
a  previous  course  of  dealing — ^as  we  have  before  explained— 
debts  are  of  an  entirely  different  character,  as  a  claim  for  com- 
mission and  a  claim  for  money  paid  at  request,  or  for  goods  sold 
and  delivered,  they  do  not  form  one  cause  of  action,  and  the 
joining  of  them  in  one  demand,  whether  written  or  verbal, 
cannot  make  them  so.  But  where  there  is  a  running  account 
for  items  of  a  similar  character,  or,  in  the  case  of  a  previous 
course  of  dealing  or  of  general  usage,  a  running  account  for 
items  of  a  different  character  connected  with  each  other,  then, 
although  the  transactions  which  give  rise  to  the  account  may 
have  been  separate  and  occurring  at  different  times,  still  they 
form  but  one  cause  of  action  and  cannot  be  divided. 

In  this  casOj  however,  as  these  items  are  of  a  different 
character,  and  as  there  is  no  evidence  of  a  previous  course  of 
dealing  between  the  plaintiff  and  the  defendant  binding  the 
plaintiff  not  to  separate  these  claims,  nor  any  evidence  of  a 
general  usage  affecting  the  question,  we  are  of  opinion  the 
decision  of  the  Justices  was  right,  and  that  this  rule  should  be 
discharged  with  costs. 

WiNDBTBB,  J.  The  point  for  our  determination  in  this  case, 
though  a  small  one  as  far  as  the  inmiediate  parties  to  it  are 
affected,  is  of  some  importance,  as  upon  its  settlement  largely 
depends  the  extent  to  which  Courts  of  Petty  Sessions  may  really 
exercise  jurisdiction  under  the  provisions  of  the  Petty  Debts  Act^ 
10  Vic.  No.  10.  This  Act  only  gives  Justices  jurisdiction  up  to  the 
amount  of  lOZ.,  and  provides  that  "  it  shall  not  be  lawful  to  split 
or  divide  any  cause  of  action  for  the  purpose  of  bringing  the 
same  within  the  jurisdiction  of  any  Court  of  Petty  Sessions.'* 
Moreover,  no  party  aggrieved  by  any  decision  of  the  Justices 
when  acting  in  any  case  within  their  jurisdiction,  however 
erroneous  such  decision  may  be,  either  upon  the  law  or  the  &.cts 
of  the  case,  has  any  appeal  against  it,  as  it  is,  under  the  Act, 
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final  and  conclusive  between  the  parties.     The  provision,  there-        ^^^- 
fore,  against  the  splitting  of  causes  of  action  is  most  wise  and     Sx  parte  , 
necessary;  otherwise^if  aplaintiff  were  allowed  to  bringanumberof 
actions  in  the  Petty  Debts  Court  he  might  obtain  judgments  against      *    ^^^^ 
a  defendant  for  an  aggregate  amount  enormously  in  excess  of  the 
jorisdiction   of  the  Court,  against  which  judgments,   however 
stnpid    or  erroneous,    the   defendant   would   have   no    appeal. 
.  Besides,  should  the  adjustment  of  the  matter  in  dispute  between 
the  parties  depend  upon  the  settlement  of  a  set-off  or  counter- 
claim made  by  a  defendant  against  the  plaintiff,  the  defendant 
might  have  to  resort  to  an  action  in  the  Supreme  Court  to  estab- 
lish his  defence,  and  thus  be  put  to  the  expense  of  legal  proceed- 
ings in  two  Courts  for  the  settlement  of  a  dispute  that  ought  to 
he  determined  by  one  and  the  same  tribunal.     It  is  the  duty  of 
the  Court,  therefore,  to  see  that  no  such  construction  is  placed 
upon  the  Act  as  will  allow  this  most  necessary  provision  against 
splitting  of  demands  to  be  evaded.     The  question  now  raised  as 
to  what  is  a  splitting  of  a  cause  of  action,  has  been  brought 
before  this  Court  on  several  previous  occasions,  but  in  no  case 
has  the  Court  laid  down  any  general  rule  which  can  be  taken  as 
a  guide  in  all  cases  for  deciding  whether  a  cause  of  action  has 
heen  split,  the  Court  generally  contenting  itself  with  deciding 
whether  there  has  been  a  splitting  of  a  cause  of  action  in  the 
particular  case  before  it  for  decision.     On  an  examination  of  the 
English  decisions,  several  of  which  appear  to  be  conflicting,  it 
^11  be  found   that   they   too   lay   down  no  absolute  rule  for 
deciding  this  question.      Suggestions   are,   however,   made   by 
different  Judges  which  may  assist  us  in  establishing  a  rule  for 
the  guidance  of  those  whose  duty  or  interest  it  is  to  institute 
cases  in  Petty  Debts  Courts.     The  English  cases  throwing  any 
light  on  the  point  are  :  In  re  Aykroyd  (14),  Kimpton  v.  Will&y 
(Id),  Neale  v.   JSllU   (16),   Wickham  v.  Lee  (17),  BrunaUll  v. 
PoipeZ/  (18),  Dodd  v.   Wigl&y  (19).     In  re  Aykroyd  (14)  decides 
that  tradesmen's  bills,  where  one  item  is  connected  with  another 
in  the  sense  that  the  dealing  is  not  intended  to  terminate  with 

(14)  1  Exch.  479.  (17)  12  Q.B.  521. 

(15)  9  C.B.  719.  (18)  1  L.M.  &  P.  550. 

(16)  1  D.  &  li.  163-  (19)  7  C.B.  106. 
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}888.  the  contract,  but  to  be  continuous,  so  that  one  item  if  not  paid 
ExparU  shall  be  united  with  another,  and  form  on©  entire  demand, 
Dblafobci.  q^^^^  Ijq  gpii^  The  ratio  decidendi  here  is  the  implied  under- 
JFindeyerJ,  g^anding  between  the  parties  that  their  whole  dealing  will 
constitute  one  entire  demand.  Kimpton  v.  Willey  (15)  turns 
simply  on  a  question  of  evidence,  the  Court  coming  to  the 
conclusion  that,  as  to  the  first  of  the  two  claims,  there  was 
simply  a  premature  objection  taken  by  the  defendant  at  the 
trial,  which  was  properly  overruled,  and  that  there  was  no 
evidence  before  them  that  the  subject  matter  of  the  two  claims 
really  constituted  one  cause  of  action.  The  case  is  of  use,  how- 
ever, as  conveying  the  opinion  of  Wilde,  O.J.,  that  if  the  parties 
had  treated  the  claim  for  work  and  labour  done,  goods  sold  and 
delivered,  and  for  commission  as  one  entire  debt,  or  that  the 
items  formed  one  account,  it  could  not  be  split.  The  decision  in 
Neah  v.  Ellis  (16)  was,  as  Ooleridgey  J.,  says,  according  to  its 
facts,  and  it  is  no  guide  to  us  here.  The  plaintiff  having  sued 
the  defendant  for  the  price  of  a  horse,  and  having  recovered, 
afterwards  sued  the  defendant  for  goods  sold  and  delivered  and 
for  rent.  There  was,  however,  distinct  evidence  that  it  had 
been  agreed  between  the  parties  that  the  transaction  as  to  the 
horse  should  never  be  introduced  into  the  general  account 
existing  between  them.  As  the  splitting  there  relied  upon  was 
the  severance  of  the  horse  from  the  other  claims,  the  Court,  of 
course,  had  no  difficulty  in  deciding  that  there  was  no  splitting 
of  a  cause  of  action,  the  parties  having  agreed  to  keep  the 
accounts  distinct.  Wickham  v.  Lee  (17)  is  a  case  where  the 
claims  were  for  rent,  and  for  double  value  for  holding  over  the 
same  premises  after  expiration  of  a  notice  to  quit.  These  causes 
of  action  were  clearly  so  different  that  the  Court  held  that  it  was 
not  a  splitting  of  actions  to  separate  them.  The  case,  however, 
is  a  strong  authority  for  holding  that  the  true  test  is  whether 
the  claims  can  be  united  in  one  count.  If  they  can,  then  it  is  a 
splitting  to  divide  them ;  if  they  cannot,  then  there  is  no  split- 
ting. This  is  clear  from  the  judgment  of  Erie,  J.,  who  says  : — 
''  It  is  not  a  splitting  of  actions  to  bring  distinct  plaints,  when 
in  a  superior  Court  there  would  have  been  two  counts.  I  am 
rio)  9  C.n.  719.  (16)  1  P.  k  L.  163.  (17)  12  Q.B.  o2i. 
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not  sore  whether  the  Court  of  Exchequer  (alluding  to  Aykroyd^s  ^^^- 
case)  (14)  puts  it  so,  but  that  is  clearly  the  true  construction  of  Ex  parte 
the  Act'*  The  case  of  Brunshill  v.  Powell  (18)  is  certainly  an 
authority  in  favour  of  the  plaintiff ;  but  with  all  respect  to  the  *  ^^ 
learned  Judges  who  decided  it,  I  think  it  an  erroneous  decision, 
and  as  I  am  not  bound  by  it,  I  decline  to  follow  it.  The  Court, 
in  a  very  brief  judgment,  said  that  the  only  question  was  whether 
the  case  was  within  the  rule  laid  down  in  Ayhroyd's  case  (14), 
and  decided  that  it  was  not,  simply  because  the  items  were  not 
all  for  goods  sold  and  delivered,  but  of  a  different  character. 
With  all  deference,  however,  to  the  learned  Judges  composing 
the  Court,  the  ratio  decidendi  in  Aykroyd's  case  (14)  was  exactly 
applicable  to  this.  All  the  items  had  been  entered  in  one 
account,  a  bill  in  accordance  with  it  had  been  delivered  to  the 
defendant,  and  the  whole  course  of  dealing  between  them 
shewed  that  it  was  intended  that  they  should  constitute  one 
entire  demand.  If  th©  ratio  decidendi  in  Ayhroyd's  case  (14) 
was  right,  the  Court  in  Brunshill  v.  Powell  (18)  should  clearly 
have  decided  differently.  Why  was  it  not  like  the  case  of  a  run- 
ning account  for  goods  sold  and  delivered  ?  What  difference 
is  there  in  principle  if  the  Understanding  between  the  parties  is 
that  the  items  shall  be  of  a  different  character,  but  are  to  form 
one  entire  demand  as  shewn  by  their  continuous  dealing,  the 
entry  of  the  items  in  one  account,  and  the  rendering  of  that 
aoeount  in  the  form  of  a  bill  to  the  defendant  as  one  entire 
demand  T  Whilst  I  think,  therefore,  that  where  the  claims  are 
of  80  totally  distinct  a  character  that  they  could  not  be  included 
in  one  count  of  a  declaration,  they  do  not  constitute  a  cause  of 
aetion  which  could  not  be  split,  for  instance,  a  claim  for 
nnUqoidated  damages  and  a  claim  for  a  debt,  it  appears  to  me 
that  claims  for  money  which  might  be  included  in  a  count  for 
ifidebitaJtus  assumpsit  do  constitute  a  cause  of  action  that  cannot 
be  split,-  and  this  is  the  test  expressly  indicated  in  the  case  of 
Widiham  v.  Lee  (17),  by  Mr.  Justice  Erie.  The  same  reasoning 
which  has  led  the  Courts  in  England  to  hold  that  where  there 
has  been  a  course  of  dealing  with  reference  to  a  number  of  items 
m  an  account  representing  debts  contracted  at  different  tmies, 

(14)  I  Excb.  479.  (18)  1  L.M.  &  P.  650. 
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__!^^ *^^  ^*  ^^   evidently  contemplated  that  they   should   form  one 

Ex  parte    accoant,  they,  therefore,  properly  constituted  one  cause  of  action, 
equally  holds  good  with  respect  to  debts  of  different  kinds,  if 
^er   .  ^jjg^Q  jg  ^jj  implied  understanding  between  the  parties  that  they 
shall  form  one  account,  or  there  is,  as  pointed  out  in  the  note  to 
Dodd  V.  Wigley  (19),   after  the   successive  waiver  and  extin- 
guishment of  each  preceding  contract,  one   final  contract  and 
cause  of  action.     For  instance,  a  country  storekeeper  living  near 
a  steamboat  or  railway  terminus,  selling  a  farmer  goods  and 
paying  freight  for  him  on  goods  received  by  rail  or  steamer  and 
cashing  his  orders  for  the  payment  of  wages — a  very  common 
sort  of  case — ^would  probably  carry  all  these  different  charges  to 
a  common  count.     If  he  delivered  a  bill  for  such  charges,  there 
being  lOZ.  for  freight  paid,  lOZ.  for  goods  sold  and  delivered, 
and  lOZ.  for  cash  advanced  on  orders,  against  which  the  farmer 
might  have   a  contra  account  for  farm  produce   supplied  to 
the  storekeeper,  it  seems  to  me  that  it  would  be  an  absurdity 
to    say    that    if    the    storekeeper    afterwards    brought    three 
separate  cases  in  the  Court  of  Petty  Sessions  he  had  not  split 
his  cause  of  action  for  the  express  purpose  of  enabling  him  to 
bring  his  cases  in  that  Court.      Whether  the  claims  which  a 
plaintiff  has  upon  a  defendant  constitute  but  one  cause  of  action 
must  largely  depend  upon  the  evidence  in  each  case,  and  I  think 
that  where  the  claims  have  been  presented  in  the  form  of  a  bill, 
such  a  mode  of  treating  them  goes  a  long  way  to  shew  that  the 
claims  do  constitute  one  cause  of  action,  which  the  plaintiff  is  not 
afterwards  at  liberty  to  split.    Wilde,  C.  J.,  points  out,  in  Kimpton 
V.  Willey  (20),  observing  with  reference  to  the  claim  there,  that 
the  parties  had  never  treated  it  as  one  entire  demand,  and  the 
items  did  not  necessarily  shew  it  to  form  one  account.     In  this 
case  we  have  both  the  elements  which  are  relied  upon  in   the 
English  cases  as  tests  for  deciding  whether  there  is  a  cause  of 
action  that  cannot  be  split.     The  items  in  the  bill  rendered  by 
the  plaintiff  to  the  defendant  are  such  as  might  be  included  in 
one  count,  which  Erie,  J.,  evidently  regards  as  the  true  test^  and 
the   presentation  of   the  bill    by  the   plaintiff    shews    that    he 
treated  his  claims  as  one  entire  demand,  however  they  originated^ 
(19)  7  C.B.  106.  (20)  9  C.B.  719. 
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which  Wilde,  C.J.,  evidently  regai'ds  as  another  test.     That  the        ^®^1_ 
plaintiff  afterwards  split  his   entire  claim^  thus    made   as    one     Ex  parte 
demand  or  cause  of  one  action  for  the  purpose  of  giving  the 
Court  jnrisdiction,  there  can  be  no  doubt,  as  had  he  kept  it  in  its      **^   ^^^ 
entirety  he  could  not  have  proceeded.      It  may  be   that   this 
present  defendant  has  no  merits,  but  I  cannot,  because  this  is  a 
case  of  apparent  hardship   to   the   plaintiff,   establish    a    bad 
precedent,  and  extend  the  jurisdiction   of   tribunals   that  are 
virtually  irresponsible,  inasmuch  as  a  person  aggrieved  has  no 
appeal  from  any   of    their   erroneous    decisions.       For    these 
reasons  I  think  the  prohibition  should  go. 

Rule  discharged  vrith  costs. 

Attorney  for  applicant :  Shorter^  for  Oilfillan  (Kempsey). 
Attorney  for  respondent :  J.  A,  FlynUy  for  Perry  (Kempsey). 


PERDRIAU  V.  MOORE.  j^^^,^  15^  16, 

^^  iriai—MxacondutA  of  juror— Convtrtation  with  witness  during  ctdjoummeni      -^P*^*  30. 
— Practice — Afidavits. 

Where  it  was  shewn  that  one  of  the  jnrors  trying  a  collision  case  improperly      f  ^^  ^-^^ 
ciBTened  dnring  an  adjoomment  of  the  Court  with  one  of  the  witnesses  near    '^^^^^^^  ^' 
^  nese  of  the  collision  as  to  the  canses  which  had  led  thereto,  a  new  trial      Foster  J. 
Wg'uited,  hot  upon  terms. 

The  Comt  will  hear  an  affidavit  made  by  the  jnryman  who  is  charged  with 
■iKQudiiet;  bat  (semile)  not  affidavits  by  other  jurymen  as  to  what  took  place 
•ftttwirds  in  the  jury-room. 

NlW  TBUL  MOTION. 

The  &ctB  of  the  case  and  the  grounds  of  the  motion  sufficiently 
tppear  from  the  judgment. 

Bruce  Smith,  for  the  defendant,  in  support  of  the  rule,  cited 

21  Ftn.  Ahr.  871,  tit. "  Trial";   Vichery  v.  Farthing  (1),  Taylor  v. 

W^att  (2) ;  4  Bac.  Ahr.  576,  tit.  "  Juries";  Hughes  v.  Budd  (3) ; 

fi.  V.  Fwfcr  (4) ;  Ooster  v.  Merest  (6) ;  R.  v.  Murphy  (6) ;  Profatt 

00  Jury  Trials,  sections  890—394. 

(1)  Cro.  Elis.  411.  (2)  Ch.  Arch.  Pr.  1526.  (3)  8  Dowl  316. 

(4)  4  B.  &  Aid.  278.  (5)  3  Brod  &  Bing.  272  ;  7  Moore  87. 

(«)  7  8.C.B.  24  ;  L.E.  2  P.C.  536 ;  38  L.J.  P.C.  53  ;  5  Moo.  P.C.  N.S.  47. 
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1888.  Sly  (the  Attomey-Oeneral  with  him),  for  the  plaintiff,  shewed 

Pebhriau    cause.     He  tendered  affidavits  by  the  four  jurymen,  and  cited 
MooEB.      StandewieJc  v.  Hopkins  (7). 

Foster,  J.,  pointed  out  that  the  affidavits  of  the  other  three 
jurymen  only  related  to  what  took  place  in  the  jury-room. 

The  Chief  Justice.  These  affidavits  amount  to  this,  that, 
assuming  that  this  gentleman  was  guilty  of  misconduct,  we 
know  nothing  of  it.     That  cannot  be  admissible. 

Sly  did  not  press  them. 

Per  curiam  The  affidavit  by  the  juryman  who  is  charged  with 
misconduct  is  admissible. 

Vaise  v  Delaval  (8)  was  also  referred  to  on  this  point. 

The  arguments  were  heard  on  March  15th  and  16th,  when  the 
Court  reserved  judgment. 

AprU  30.         An  April  80  the  judgment  of  the  Court  (the  Chief  Justice, 
Windeyer  and  Foster,  Jj.)  was  delivered  by 

The  Chief  Justice.  This  was  an  action  arising  out  of  a 
collision  which  took  place  in  Sydney  Cove  between  the  plaintiff's 
steam  vessel  the  Grenesta  and  the  defendant's  steam  vessel  the 
Leveret.  It  was  tried  before  his  Honour  Mr.  Justice  Faucett 
and  a  jury  of  four,  in  November  last,  the  trial  extending  over 
fiv6  days,  and  on  the  last  of  these  days  a  verdict  was  given  for 
the  plaintiff  for  the  sum  of  2752.  178,  4c2.,  in  respect  of  the 
damage  done  te  the  Grenesta  by  the  collision.  On  the  '2nd  of 
December  the  defendant  moved  for  and  obtained  a  rule  nisi  for 
a  new  trial  upon  a  ground  which  happily  rarely  comes  under  the 
cognisance  of  the  Court.  It  was  that  one  of  the  jurors  trying 
the  case  during  one  of  the  adjournments  of  the  Court  improperly 
accompanied  the  master  of  the  Genesta  and  conversed  with  him 
near  the  scene  of  the  collision  as  to  the  causes  which  had  led  thereto, 
and  allowed  the  said  master  to  explain    to   him  the  position 

(7)  2  D.  &  L.  502  ;  14  L.J.  Q.B.  16.  (8)  1  T.R.  11. 
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of  the  said  vessel^  and  otherwise  inform  him  concerning-  various        1888. 

other  drcmnstances  of  the  case.     This  motion  was  supported  by    Pbbdbiau 

three  affidavits,  the  most  important  of  which  was  made  by  one 

John  Feneley,  who  stated  that  on  the  fourth  day  of  the  trial, 

during  the  mid-day  adjournment,  he  was  talking  to  the  master 

of  the  Genesta  when  the  juryman  complained  of   came  up,  and 

addressing  the  said  master,  and  pointing  to  the   said   vessel, 

which  was  then  alongside  the  wharf   heading  outwards,   said, 

"  Yon  are  going  head  out  now,  aren't  you,  captain  ?"  that  the 

master  replied  "  Yes  ;"  whereupon  the  juryman  said,  ''How  did 

fon  back  out  V*  that  the  master  then  explained  and  described  the 

position  of  backing  out,  and  as  to  how  he  slewed  the  vessel ; 

that  thereupon  the  juryman  and  the  master  proceeded  to  the  end 

of  the  wharf,  and  conversed  together,  the  master  pointing  with 

his  hand  to  various  parts  of  the  cove.     He  says  the  conversation 

lasted  four  or  five  minutes.     There  were  also  affidavits  from  the 

defendant  and  from  one  Buckley,  the  master  of  the  Leveret,  the 

latter  stating  that  he  saw   the  juryman  conversing   with   the 

master  of  the  Genesta,  and  such  master  pointing  with  his  hand 

to  various  parts  of  the  cove.      He  also  states  the  conversation 

lasted  four  or  five  minutes.     The  defendant  only  saw  the  juryman 

We  the  jetty  where  the  Genesta  lay.      To  meet  these  facts  so 

deposed  to,  there  were  two  affidavits;    the  one  sworn  by  the 

jaryman  concerned,  a  Mr.   Frederick  Beedle,  the  other  by  the 

master  of  the  Genesta.      Mr.  Beedle,  in  his  affidavit,  stated, 

•mongst  other  matters,  as  follows : — ''  (5)    On    Monday,    the 

seventh  day  of  November  last,  after  the  adjournment  of   the 

Coort  at  one  o'clock,  I  had  my  lunch  and  proceeded  to   the 

Circular  Quay^  in  order  to  take  the  bearings  of  the  cove,  and  in 

Older  that  I  might  see  the  position  of  the  Watson's  Bay  Jetty 

•nd   the    Floating    Jetty,    which    had    been    referred     to     in 

the  evidence   given    at    the    trial,    and    also    to    refresh    my 

memory  with  regard  to   the   different   parts    that    had    been 

f^eferred  to  in  the  evidence  given   on   behalf    of    the  plaintiff 

and  defendant  in    this    case.      I    proceeded    to    the    end    of 

No.  4   Jetty    in    order    to    get    a    view    of    the    cove,    and 

tfter  standing  there  alone  for  about  five  minutes  I  started  to 

return  to  the  Court,  when  I  noticed  the  Genesta,  which  I  had 
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^^^888.       not  seen  previously,  lying  alongside  the  wharf  and  taking  pas- 
Pbrdriau    sengers  for  Watson's  Bay ;   her  bow  at  the  time  was  heading 
MooBK.      outwards,  and  remembering  that  on  the  evidence  given  at  the 
The  C.J.     *"^^  ^7  *^®  plaintiffs  and  defendant's  witnesses  it  was  stated 
that  the  Genesta  on  her  way  from  the  Watson's  Bay  wharf  (No.  4 
Jetty),  before  the  collision  occurred,  had  backed  out  stern  first,  I 
addressed  the  captain  of  the  Genesta,  who  was  standing  on  the 
jetty,  and  said  to  him, '  I  see  you  are  heading  bow  out  this  time/ 
and  he  replied,  *  Yes,  sometimes  I  do,'  and  immediately  after- 
wards I  left  the  wharf  and  returned  to  the  Court."     Mr.  Beedle 
also  denies  most  emphatically  the  conversation  deposed  to  by 
Peneley,  or  that  he  went  to  the  end  of  the  wharf  with  the  master 
of  the  Genesta,  or  that  such  master  explained  or  pointed  him  out 
anything.     The  master  of  the  Genesta  states  that  on  the  day  in 
question  he  was  talking  to  Peneley,  wKen  someone,  coming  from 
the  end  of  the  jetty,  stopped  and  said  to  him,  "  I  see  you  are 
laying  bow  out  this  time,"  and  that  he  answered,  "  Yes ;  some- 
times I  do."     Whereupon  his  interrogator  said,  "I  see,"  and 
went  away.     He  says  he  did  not  at  the  time  know  it  was  a  jury- 
man who  spoke  to  him.     He  denies  the  conversation  deposed  to 
by  Feneley  ;  he  also  denies  going- to  the  end  of  the  jetty,  or  that 
he   pointed   out  or  explained  anything.     This  evidence  is  con- 
flicting, and  not    very   satisfactory.     If   Feneley's  statement, 
corroborated  to  some  extent  by  Buckley,  be  correct,  there  is  no 
doubt  that  Mr.  Beedle  did  enter  upon  an  enquiry  on  his  own 
account,  which  cannot  be  justified.     This  much,  however,  is  clear, 
that  the  juryman,  in  order,  as  he  says,  to  take  the  bearings  of  the 
cove,  see  the  positions  of  the  two  jetties,  and  refresh  his  memory 
with  regard  to  diflEerent  points  that  had  been  referred  to  in  the 
evidence,  proceeded  by  himself  and  apart  from  his  fellow  jurors 
to  the  end  of  the  Watson's  Bay  jetty,  from  whence  the  Genesta 
started  on  the  night  of  the  accident,  and  remained  there  some 
five  minutes,  and  that,  being  there,  he  did  address  himself  to  the 
master  of  the  Genesta  upon  a  matter  which  had  arisen  during 
the  evidence.     We  think  these  admissions  are  sufficient  to  shew 
that  unfortunately  the  verdict  cannot  be  maintained.     We  say 
unfortunately,  for  it  is  to  be  deeply  regretted  that,  through  an 
error  committed  by  a  juryman,  for  which  the  plaintifE  is  in  no 
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respect  accountable,  the  plaintifE  should  lose  the  benefit  of  the  ^^S^- 
Terdict,  and  that  everything  should  be  again  at  large.  The  Pbkdbiau 
cases  of  Metcalf  v.  Bean  (9),  Vicary  v.  Farthing  (10),  and  Rex  mooeh. 
V.  Fowler  (11),  established  that  a  jury,  being  sworn  to  find  their  .pi^^  ^  j 
verdict  according  to  the  evidence,  cannot  have  any  evidence 
before  them,  except  such  as  is  adduced  in  open  Court,  and  if 
each  evidence,  whether  it  be  oral  or  in  writing,  come  to  their 
hands,  the  verdict  may  be  avoided.  Now,  in  the  case  before 
Bfl,  this  juryman  proceeded  on  his  own  account  to  have  a  view  of 
tlie  locality,  than  which  in  many  cases  there  cannot  be  more 
potent  evidence  to  affect  a  juryman's  mind  ;  but  this  is  not  all. 
Being  there,  he  entered  into  conversation  with  one  of  the 
witnesses  touching  the  case — a  witness  too  deeply  interested  in 
the  result — ^the  conversation  lasting,  he  says,  not  more  than  a 
minute.  No  doubt  he  denies  the  pointing  out  and  explaining 
deposed  to  by  Feneley,  and  yet  it  seems  very  natural  that  some- 
thing of  this  sort  should  have  occurred,  seeing  that  this  jury- 
man had  already  so  strangely  misunderstood  his  duty.  He  went 
to  the  Circular  Quay  for  the  purpose  of  getting  information,  and 
to  refresh  his  memory,  which,  we  assume,  he  thought  he  had  a 
right  to  do  ;  then,  what  more  natural,  being  there  and  in  conver- 
sation with  the  witness  about  the  case,  that  he  should  ask  him  to 
point  out  and  explain,  as  stated,  and  thus  afford  him  the  infor- 
mation he  required.  If,  on  the  other  hand,  nothing  of  this  sort 
occurred,  then  Feneley  has  wickedly  invented  the  statements 
made  by  him,  and  Buckley  as  wickedly  corroborated  them.  It 
is  quite  evident  that  it  would  be  dangerous  in  the  extreme  to 
the  administration  of  justice  to  permit  such  a  course  of  conduct 
to  be  pursued  with  impunity.  Verdicts  would  be  given — not 
upon  the  evidence  adduced  in  open  Court  in  the  presence  of  the 
parties — but  upon  information  procured  out  of  Court — it  might 
be  from  the  most  poisoned  source,  information  which,  if  brought 
forward  in  Court,  might  be  rejected  by  the  Judge  as  not  being 
evidence  in  the  cause.  If  the  verdict  were  allowed  to  stand,  it 
would  open  the  door,  as  was  said  in  Ooohsey  v.  Eaynea  (12),  to 
every  kind  of  irregularity   and   impropriety.     It  concerns  the 

(9)  Cio.  Lliz.  189.  (11)  4  B.  &  Aid.  278. 

(10)  Cro.  Eliz.  411,  (12)  27  L.J,  Ex.  371. 
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interests  of  justice  that  sach  a  gross  impropriety  in  the  adminis- 
tration of  it  should  not  be  allowed.  For  these  reasons  we  are  of 
opinion  that  this  verdict  should,  in  the  event  hereinafter  men- 
tioned, be  set  aside  and  a  new  trial  had  between  the  parties. 
But  as  the  plaintiff  is  in  no  waj  responsible  for  the  act  of  tlie 
juryman,  the  whole  burden  should  not  fall  upon  him.  It  is 
possible  that  the  defendant  may  not  elect  to  go  to  trial  again,  in 
which  case  this  rule  is  discharged  without  costs.  If,  however, 
the  defendant  do  elect  to  go  to  trial  again,  then  upon  the  defen- 
dant paying  all  the  costs  of  the  last  trial  within  one  week  after 
taxation  the  rule  is  to  be  made  absolute  without  costs. 


Order  accordvnghj. 


Attorney  for  plaintiff  :  0.  J,  Sly. 
Attorney  for  defendant :  0.  /.  Bums, 


May  1. 


The  C.J. 

Windeyer  J. 

and 

Owen  J. 


LAZARUS  V,  HARRIS  and  Akothbb. 

SUTTON  V.  HARRIS  and  Anotbxb. 

InterpUiider — Principal  and  agent — Practice — 1  &2  fT,  IV.,  c.  68. 

Where  S.  sent  goods  to  auctioneers  to  be  sold,  and  the  purchaser  paid  the 
auctioneers,  and  afterwards  sued  them  for  the  sum  so  paid  on  the  grounds  that 
the  goods  were  worthless  and  not  according  to  sample,  and  S.  also  sued  the 
auctioneers  for  the  proceeds  of  the  sale. 

Held,  that  the  auctioneers,  being  agents  for  S.  and  possibly  liable  to  the 
purchaser  in  an  action  in  the  nature  of  deceit,  could  not  call  on  them  to 
interplead. 

This  was  an  appeal  from  the  order  of  Mr.  Justice  Stephen  made 
in  Chambers^  dismissing  the  defendants'  application  for  an  inter- 
pleader order.     The  facts  appear  on  the  judgment. 

Hey  don  for  the  defendants  (appellants). 

Ths  Attomey-Oeneral  and  Foster,  for  the  plaintiff  Sutton. 

0.  B,  Stephen,  for  the  plaintiff  Lazarus. 

Thb  Chief  Justice.  In  this  case  it  appears  that  Sutton 
haying  certain  cases  of  matches^  employed  the  defendants^  a 
firm  of  auctioneers,  to  sell  them  by  public  auction.  The 
defendants  sold  them  to  Lazarus^  who  took  delivery,  and  paid 
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theprice^  571, 12*.,  to  the  defendants.  After  they  were  delivered 
LaearoB  found  that  they  were  worthless,  and  sued  the  defendants 
for  the  money  he  had  paid,  on  the  ground  of  a  total  failure  of 
consideration.  Sutton  also  brought  an  action  against  the  defen- 
dants, as  his  agents,  to  recover  the  money  the  defendants  had 
T6ceiyed  from  Lazarus  on  his  account,  and  thereupon  the  defen- 
dants applied  to  Stephen,  J.,  in  Chambers,  for  an  order  calling 
on  these  two  plaintiffs  to  interplead.  This  application  was 
dismissed  by  his  Honour,  on  the  ground  that  the  provisions  of 
iiiB  English  Oommon  Law  Procedv/re  Act  of  1860,  as  to  inter- 
pleader not  having  been  adopted  in  this  colony,  he  had  no 
jurisdiction  to  make  the  order  asked  for.  We  are  of  opinion 
that  his  Honour  was  right  in  dismissing  the  application.  Before 
the  Act  1  &  2  W.  rV.  c.  58,  the  right  to  interplead  could  only  be 
obtained  by  proceedings  in  equity,  and  the  Act  when  passed  did 
Bot  confer  on  Courts  of  common  law  any  power  other  than  that 
possessed  by  Courts  of  equity.  It  was  established  in  equity  that 
if  the  party  seeking  relief  had  entered  into  any  peculiar  liability, 
or  had  any  express  relationship  to  one  of  the  parties  whom  he 
called  apon  to  interplead,  or  had  put  himself  in  such  a  position  as 
to  preclude  him  from  disputing  that  person^s  title,  as  in  the  case 
of  landlord  and  tenant,  or  principal  and  agent,  then  the  Court 
would  not  interfere:  Orawahay  v.  Thornton  (1).  So  here  the 
defendants  having  received  these  goods  from  Sutton  to  sell  on 
hifl  account  (under  what  instructions  we  do  not  know)^  cannot 
can  on  Sutton  to  interplead.  The  English  Oommon  Law  Procedure 
Act  largely  increased  the  power  given  by  1  &  2  W.  IV.  o.  58,  but 
the  latter  only  is  in  force  in  this  colony.  We  are  therefore  of 
opinion  that  as  the  defendants  may  be  liable  to  Lazarus  on  the 
ground  of  misrepresentation,  and  also  to  Sutton,  for  money 
raceired  as  his  agent,  they  are  not  entitled  to  the  order  sought. 

Wmdbtie  and  Owbn,  JJ.,  concurred. 

Appeal  dismissed,  with  costs. 
Attorneys  for  plaintiff  Lazarus  :  Slattery  ^  Heydon. 
Attorneys  for  plaintiff  Sutton  :  Williamson  ^  Williamson. 
Attorneys  for  defendants :  Levy  ^  Hemsley. 
(l)2Mylne&C.  1;   IJor.  19. 
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1888,  ANDERSON  and  Wifb  v.  BUKBOWS  and  Another. 


Mof/  2.        Prohibition — Excest  of  jurisdiction — Admitted  set-off— District  Court  Act,  tee.  7 

— Particulars. 
The  C.J.         Where  a  plaintiff  aeeka  by  an  admitted  set-off  to  reduce  the  amount  for  which 
*  and**^       ^®  ^"®®  ^  within  the  jurisdiction  of  the  District  Court,  the  set-off  must  be 
Owen  J.       admitted  by  the  plaintiff  before  action  brought. 

Motion  to  make  absolute  a  rule  nisi  for  a  prohibition  to 
restrain  the  plaintifEs  and  William  Hattam  Wilkinson,  District 
Court  Judge,  from  further  proceeding  in  a  plaint  in  the  District 
Court  wherein  Thomas  Anderson  and  Margaret  Anderson,  his 
wife,  were  plaintifEs,  and  Henry  Burrows  and  Hampton  C. 
'  Gleeson  were  defendants.  On  the  28th  July,  1888,  the  plaintifEs 
filed  a  plaint  containing  the  common  money  counts  and  claiming 
200i.  for  ''  balance  of  account  Carlisle  Castle  Hotel."  On  the 
11th  August  the  defendants,  except  as  to  34Z.  14«.  9d.,  which 
they  paid  into  Court,  pleaded  never  indebted. 

The  case  was  called  on  on  the  15th  of  November,  but  the 

defendants  requiring  further  particulars,  an  adjournment  was 

granted,   and  the   plaintifEs,   on  the  28th  November,  filed  the 

following  particulars. 

To  money  paid  to  defendants  on  purchase  of  Carlisle  Castle  Hotel    JB250    0  0 

To  amount  due  from  defendants  to  th& plaintiff  for  sale  of  same    ...     750    0  0 

Stock  handed  over  on  sale  16X1  4 

Amount  of  license  for  one  year 80    0  0 


By  amount  purchase  Carlisle  Castle  Hotel  ...     jBTSO    0    0 

Liquor  supplied,  transfer  and  other  charjs^es  made 

by  defendants      123  16    8 


£1046  11    4 


£878  16    8 


£172  14     8 
The  case  was  partly  heard  before  his  Honour  Mr.  District 
Court  Judge  Wilkinson  on  the  18th,  24th  and  25th  of  February, 
1888,  and  then  adjourned. 

A  rule  absolute  for  a  prohibition  was  now  asked  for  on  the 
grounds :  (1)  That  the  amount  of  the  plaintifEs'  claim  is  not 
within  the  jurisdiction  of  the  District  Court.  (2)  That  the 
amount  claimed  is  neither  a  balance  of  account  nor  an  admitted 
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Bet-off  within  the  meaning  of  the  7th  section  of  the  Diatrict  Courts       1888. 

ici.    (3)  That  the  plaintiffs  have  never  made  any  abandonment  Andbsson 
of  the  excess. 


v. 

BUR&OWS. 


Field  in  support  of  the  rule.  The  real  cause  of  action  is 
1046/.^  which  is  largely  in  excess  of  the  limit  set  by  the  District 
Courts  Act.  This  the  plaintiffs  seek  to  reduce  by  giving  credit^ 
wbichis  not  at  all  the  same  thing  as  the  admitted  set-off  contem- 
plated by  8.  7  of  the  Act ;  the  set-off  must  be  admitted  before 
action  brought^  not  when  the  parties  are  actually  in  Court: 
Walesby  v.  Oouldstone  (1),  Avards  v.  Rhodes  (2),  BeswicJc  v. 
Oapper  (3). 

The  credit  given  in  the  plaintiffs'  particulars  cannot  be  taken 
as  an  abandonment  of  excess^  for  such  abandonment  has  to  be 
stated  on  the  plaint.  22  Vic.  No.  18,  s.  12,  and  Rule  30.  These 
particulars  were  filed  after  the  plaint. 

Sly  shewed  cause.     These  particulars  properly  shew  the  state 

of  the'  account  between  the  parties,  and  although  the  original 

debt  exceeds  lOOOZ.,  the  set-off  brings  it  below  2001.     District 

Court    Judges  frequently   have    to    investigate    sums    largely 

exceeding  200Z.,  and  the  intention  of  the  Act  was  to   confine 

Terdicts,  and  not  necessarily  enquiries,  to  amounts  below  that  sum. 

The  District  Court  Judge  should  have  been  allowed  to  deal  with 

this  case,  and  if  the  particulars  had  shewn  any  want  of  jurisdiction 

the  plaintiffs  would  have  been  non-suited.  There  is  nothing  in  these 

particulars  to  shew  want  of  jurisdiction  in  the  District  Court : 

Kimpton  v.   Willey  (4).    All  that  is  necessary  is  that  a  plaintiff 

sbaD  admit  a  set-off  :  Perdval  v.  Pedley  (5).    It  is  clear  from  the 

plaint  that   the  plaintiff  admitted  some  set-off,  as  his  claim  is 

for  a  balance — and  then  his  particulars  shew  the  details. 

Field  in  reply.  Perdval  v.  Pedley  follows  the  law  laid  down 
in  Walesby  v.  Oouldstone  (1),  and  is  a  distinct  authority  against 
the  respondents  j  for  in  that  case  it  was  held  that  the  set-off 
most  be  admitted  by  plaintiff  before  action  brought.  A  credit 
for  moneys  actaaJly  received  by  the  plaintiff  is  not  the  same  as 

(1)  LJft.  1  C.P.  567.  (2)  8  Ex.  312.  (3)  7  C.B.  669. 

(4)  1  KM.  &  P.  280 ;  19  L.J.C  P.  269.  (6)  18  Q.B.D.  636. 

L2 
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1888.  a  credit  for  a  set-off.  In  order  to  arrive  at  tlie  balance  here 
Anderson  sued  f  or^  the  Judge  might  be  called  upon  to  examine  the  items 
BuBKowB.  o^  these  two  large  amounts.  The  defendant  cannot  be  compelled 
in  this  way  to  accept  credit  for  his  claim  :  Turner  v.  Berry  (6). 
Where  the  objection  to  the  jurisdiction  is,  as  in  this  case,  an 
objection  to  the  subject  matter,  the  defendant  does  not  waive 
his  right  to  a  prohibition  by  appearing  at  the  hearing  of  the 
case  :  Tv/mer  v.  Nicholson,  in  the  notes  to  JEx  parte  drover  (7). 

The  Chibp  Justicb.  The  first  point  in  this  case,  that  the  question 
of  jurisdiction  ought  to  be  left  to  the  District  Ootirt  Judge  to  decide, 
and  that  this  Court  ought  not  to  interfere  unless  the  Judge  by 
some  wrong  decision  has  given  himself  jurisdiction  where  he  has 
none,  has  been  decided  in  Ex  parte  Asher  (8),  where  it  was  held 
that  it  is  open  to  a  party  to  apply  at  any  stage  of  a  case  as  well 
after  judgment  and  execution  as  before,  for  a  prohibition  to  stay 
the  action  of  an  inferior  Court  so  long  as  the  want  of  jurisdiction 
appears  on  the  record.  In  this  case  I  am  of  opinion  that  the  want  of 
jurisdiction  plainly  appears  upon  the  proceedings.  The  plaint  was 
filed  on  the  28th  July,  and  contains  nothing  to  shew  that  there 
was  any  set-off  j  the  claim  is  simply  for  200Z.,  being  "  balance  of 
account   Carlisle   Castle   Hotel."        On   the   11th   August   the 
defendants  paid  342.  14^.   9(2.  into   Court,  and   pleaded  never 
indebted  as  to  the  remainder,  reserving  the  right  to  have  further 
and  better  particulars  supplied.     The  case  came  on  for  trial  on 
the  15th  of  November,  when  it  was  objected  for  the  defendants 
that  there  were  no  particulars  under  the  plaint;  and  on  the  28th 
of  November,  the  plaintiff  filed  his  particulars  shewing  a  debt  of 
1046Z.  lis.  4d.,  which  he  reduced  by  what  purported  to  be  an 
admitted  set-off  to  172Z.  14«.  8d.      There  is  nothing  in  thieae 
particulars  to  shew  that  up  to  this  time  any  admission  had  been 
made  by  the  plaintiffs.     The  words  of  s.  7  of  the  District  Courts 
Act   are,   '^all   pleas  of   personal  actions   wherein  the   amount 
claimed  is  not  more  than  200Z.,  whether  on  balance  of  accoant  or 
after  an  admitted  set-off   or  otherwise,  ma^  be  holden  in    the 
Courts  established  under  this  Act.^'     The  question  arises,  what 
is  the  meaning  to  be  attached  to  the   words  in   this   section, 
(6)  6  Ex.  at  860-861.  (7)  1  S.C.E.  171.  (8)  4  S.C.R.  71. 
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"After  an  admitted  set-off/*   and  as  to   the  time  when  such        1^88 
admission  mnst  be  made.     Now,  as  to  this,  the  case  of  Waleaby    Awdbrbon 
V.  OofUdsUme  (9)  is  an  anthority  to  shew  that  these  words  mean    bxjrbowb. 
admitted  before  action  brought ;  whether  it  is  to  be  admitted  hj     j^^  qj 
both  plaintiff  and  defendant   before  action   brought   does  not 
dearly  appear  from  the  report  of  Walesby  v.  Qouldstone  (9),  but 
in  the  case  before  the  Court  it  was  not  so  admitted  by  either 
party. 

In  Walesby  v.  Gfouldstone,  Chief  Justice  Erie,  as  to  the  time  of 
admission,  says:  —  "I  interpret  this  {i.e.,  ^admitted  set-off^) 
as  meaning  a  set-o&  which  a  plaintiff  chooses  to  admit  at  the 
time  he  sues  in  the  County  Court  ...  I  think  there  is 
great  doubt  whether  the  set-off  can  be  admitted  by  one  party 
only;  but  here  the  plaintiff  himself  did  not  admit  the  set-off 
before  action." 

On  the  filing  of  the  plaintiffs'  particulars  at  a  late  stage  in  the 
case,  it  for  the  first  time  becomes  apparent  that  the  plaintiffs' 
cause  of  action  is  a  debt  of  1046Z.,  a  different  thing  altogether 
from  that  disclosed  by  the  plaint;  and  the  defendants'  set-off  not 
haying  been  admitted  before  action  brought,  cannot  operate  so 
as  to  reduce  the  sum  sued  for  within  the  limit  imposed  by  the 
DiiUict  Courts  Act.  I  think,  therefore,  that  the  matter  is  not 
within  the  jurisdiction  of  the  District  Court  Judge,  inasmuch  as 
he  would  have  to  inquire  into  and  determine  upon  an  alleged 
debt  of  10461.     The  prohibition  must  go. 

WmuBTSB,  J.  I  am  entirely  of  the  same  opinion.  As  to  the 
first  point  Et^farte  Asher  (8),  which  was  decided  23  years  ago, 
is  dear  authority  for  this  proposition,  that  if  a  plaintiff  invokes 
the  assistance  of  a  Court  having  no  jurisdiction  in  the  matter 
with  r^^ard  to  which  its  aid  is  sought,  the  defendant  can,  at  any 
time,  apply  to  the  superior  Court  to  protect  him.  In  order  to 
allow  a  plaintiff  to  bring  his  case  within  s.  7,  by  which  a  debt  of 
over  2001.  may  be  sued  for,  if  reduced  by  admitted  set-off  to 
below  that  amount,  the  set-off  must  be  admitted  before  action 
brought ;  the  object  being  that  the  defendant  is  not  to  be  put  to 
the  proof  of  his  claim.  This  is  clear  from  the  case  of  Walesby 
y.  OoiUdstone  (9),  which  is  also  an  authority  to  shew  that  both 
(9)  L.R.  I  C.P.  667. 
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^^^-  plaintiff  and  defendant  must  admit  the  set-off.  This  point, 
Anderson  however,  it  is  not  necessary  to  decide  now,  though  I  think  there 
Burrows.  ^  considerable  force  in  the  opinion  expressed  by  Chief  Justice 
Windeyer  J.  ^^^'    I*  ^  Sufficiently  clear,  however,  that  the  set-off  must  be 

admitted  before  Qiction  brought.     Here  it  was  only  admitted  a 

month  after. 

OwBN,  J,  I  had  some  difficulty  at  first  in  this  case,  because, 
though  on  the  cases  cited  it  is  clear  that  the  set-off  must  be 
admitted  before  action  brought,  I  had  some  doubt  if  the 
particulars  did  not  date  back  so  as  to  become  part  of  the  plaint. 
But  it  is  evidently  not  so.  In  the  plaint  before  us  the  cause  of 
action  appears  as  one  thing,  and  when  the  particulars  are 
afterwards  filed,  it  appears  to  be  altogether  different.  The 
particulars  then  do  not  date  back  to  the  filing  of  the  plaint,  and 
.    therefore  it  is  not  a  case  of  admitted  set-off  within  s.  7. 


Rule  ahsolate. 


Attorney  for  plaintiffs :  /.  D.  Fitzgerald. 
Attorney  for  defendants :  Aahdown, 


May  3.  TOOTH  and  Othxbb  v,  LAWS. 

New  trial — Lteensee  of  hoUl — Sttoppel — Agent — Licensing  Act — 45  Vie,  No.  14 
The  C.J.  *.  69. 

^^    '      The  defendant  was  licensee  of  an  hotel  and  kept  his  name  up  over  the  door» 
Owen  J.      l>ut  was  not  really  interested  in  the  business,  which  was  carried  on  by  others 
who  were  supplied  with  liquor  in  bulk  by  the  plaintiffs. 

Held,  that  in  the  absence  of  any  evidence  of  an  intimation  to  the  plaintiffs, 
that  the  buiiness  was  not  being  carried  on  by  the  defendant,  the  defendant 
was  estopped  from  denying  that  the  persons  carrying  on  the  business  were  his 
agents  for  the  purchase  of  such  liquor. 

Motion  on  behalf  of  Arthur  William  Laws  to  make  absolute  a 
rule  nisi  for  a  new  trial.  The  action  was  one  brought  by  James 
Sutherland  Mitchell,  Robert  Lucas  l^ooth,  and  Frederick  Toothy 
trading  as  Tooth  and  Company^  against  defendant,  to  recover 
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the  Bam  of  160L  for  goods  sold  and  delivered.  The.  defence,  set  ^^^' 
np  was  that,  although  Laws  allowed  his  name  to  be  placed  over  Tooth 
the  door  of  the  Emu  Inn,  George-street,  Parramatta,  in  regard  lawb. 
to  which  the  goods  were  supplied,  it  was  only  done  as  a  matter 
of  convenience  to  one  Kinchela,  who,  with  his  wife,  was  the  real 
proprietor,  and  that  Laws  had  nothing  to  do  with  the  business, 
and  knew  nothing  directly  or  indirectly  with  regard  to  the 
order  upon  which  plaintiffs  sued.  A  verdict  was,  howeverj 
entered  for  the  plaintiffs  by  direction  of  the  Ohief  Jtistice,  who 
gave  a  formal  ruling  to  the  effect  that,  in  the  absence  of  any 
evidance  that  Tooth  and  Co.  had  been  informed  that  the 
defendant  was  not  interested  in  the  business,  he  was  estopped 
from  denying  that  the  Kinchelas  were  his  agents  for  the 
purchase  of  the  goods.  A  new  trial  was  now  sought  on  the 
grounds  that  his  Honour's  ruling  was  erroneous,  and  that,  even 
in  the  absence  of  evidence  of  any  notice  to  the  plaintiffs,  it 
ought  to  have,  been  left  to  the  jury  to  say  whether  the  defendant 
liad,  by  becoming  licensee  of  the  hotel  and  allowing  his  name 
to  be  used,  held  out  to  the  world  that  the  persons  who  were 
canying  on  the  business  of  the  hotel  were  his  agents  for  the 
purpose  of  buying  the  liquor  necessary  to  supply  the  hotel. 

(y Connor  for  the  defendant.  The  rule  as  to  estoppel  does  not 
go  far  enough  to  meet  this  case.  The  fact  represented  by  the 
defendant's  name  being  on  the  premises,  is  that  the  persons  in 
possession  are  his  agents  for  the  purpose  of  selling,  but  not 
necessarily  so  for  the  purpose  of  buying  wholesale  to  supply  the 
hoainess.  If  the  case  had  been  left  to  the  jury,  they  might 
have  found  that,  though  the  Einchelas  were  there  as  the 
defendant's  agents  to  sell,  they  had  no  authority  from  him  to 
Imy.  The  defendant  had  no  interest  whatever  in  the  business, 
and  no  knowledge  of  the  contract  sued  on :  Johnson  v.  Oredit 
LgowuUs  Co.  (1),  Seton  v.  Lafme  (2),  PicJcard  v.  Sears  (8), 
Freeman  v.  Cook  (4).  General  rules  as  to  estoppel  are  laid  down 
inCarr  v.  The  London  8f  North-Westem  Railway  Co.  (5). 

(1)  3  C.P.D.  32,  at  p.  40.  (3)  6  Ad.  &  El.  469. 

(2)  19Q.B.D.68.  (4)  2  Ex.  654. 

(6)  LJL  10  O.F.  807«  at  816. 
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1^^'  Pikher,  Q.O.,  and  Dawson,  for  the  plaintiffs,  were  not  called 

Tooth       upon. 


Laws. 


Thb  0mm  Justice.  I  think  the  oonrse  I  took  at  the  trial 
was,  under  the  particular  circumstances  of  this  casOi  correct. 

The  defendant  was  the  licensee  of  the  hotel,  and,  being  the 
licensee,  he  placed  his  name  over  the  door.  That  being  so,  the 
59th  section  of  the  Idcenaing  Act,  45  Vic.  fTo.  14,  provides  that 
the  holder  of  any  license  who  employs  any  unlicensed  person  to 
sell  any  liquor  in  any  premises,  otherwise  than  as  his  servant  or 
agent,  and  for  his  use  and  benefit,  shall  be  liable  to  a  penalty 
not  exceeding  201. 

It  appears  that  the  defendant,  though  licensee,  had  no  interest 
in  the  sale  of  liquor  in  this  public-house,  which  was  carried  on 
for  the  benefit  of  the  Kinchelas ;  nevertheless  the  defendant  is 
in  my  opinion  absolutely  estopped  from  denying  that  he  was 
the  licensee,  and  also  from  denying  that  the  persons  who  were 
selling  in  the  hotel  were  not  his  agents  for  the  purpose  of  selling. 
The  question  remains  how  far  he  is  estopped  from  denying  that 
they  were  his  agents  for  the  purpose  of  buying  liquor  to  be  sold 
in  the  house.     Now,  if  at  the  trial  any  evidence  had  been  given 
that  it  had  been  brought  to  the  knowledge  of  Tooth  and  Co. 
that  this  hotel  was  not  in  reality  being  carried  on  by  the 
defendant,  and  that  he  had  no  interest  in  it,  the  question  might 
properly  have  been  left  to  the  jury  to  say  whether  the  evidence 
given  was  sufficient  to  rebut  the  presumption  that  the  Kinchelas 
were  the  defendant's  agents  in  this  transaction;  but  no   such 
evidence  was  given,  and  there  was  nothing  to  shew  that   any 
such  intimation  had  been  conveyed  to  Tooth  and  Co.     What, 
then,  is  the  fair  and  reasonable  inference  to  be  drawn  from  the 
defendant's  conduct,  but  that  the  occupiers  of  the  hotel  were  his 
agents  to  buy  as  well  as  to  sell.     I  think  this  case  falls  within 
the  third  rule  laid  down  in  Oarr  v.  The  L.  ^  N.  W.  Eailway 
Oo.  (5),  where  the  law  is,  in  my  opinion,  correctly  stated. 

If  a  man  holds  a  license  for  an  hotel,  and  leaves  his  najne  up 
on  the  premises,  then  in  the  absence  of  evidence  that  any 
intimation  to  the  contrary  has  been  given,  a  jury  ought  to  find 
(5)  L.B  10  OP.  807,  at  816 
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that  the  occupier  of  the  premises  is  the  agent  for  the  licensee,        1888. 
both  for  bnying  and  selling,  in  the  usual  way  of  business.  Tooth 


WnrDiTiB,  J.  If  the  case  for  the  defendant  had  been  that  he 
liad  tried  to  shew  an  intimation  to  Tooth  and  Co.  that  the 
defendant  was  not  connected  with  the  business  of  this  public- 
house,  and  that  his  Honour  had  excluded  the  evidence  aifd  had 
ndedthathe  was  absolutely  estopped  from  denying  the  agency, 
in  my  opinion  his  Honour  would  have  been  wrong ;  but  there 
bebg  no  evidence  of  the  kind  offered,  the  case  falls  within  the 
third  mle  in  OarrY.  The  L.  ^  N.  W.  B.  Oo.  (5).  What  his 
Honour  said  substantially  amounted  to  this:  that  the  jury 
onght  to  find  for  the  plaintiffs  on  the  evidence  disclosed  in  the 
case,  and  it  is  clear  that  any  other  verdict  than  the  one  which 
ihey  found  would  have  been  wrong.  We  have  not  to  consider 
an  abstract  proposition  of  law,  but  to  look  at  the  facts  of  this 
particular  case,  and  upon  the  facts  disclosed  at  the  trial  no  other 
Terdict  than  the  one  given  would  have  been  a  verdict  in  accor^ 
dauoe  with  the  evidence. 

OwKH,  J.,  concurred. 

Bule  ddscharged  mth  costs. 

Attorneys  for  plaintiffs :  Da/wson  ^  Son. 
Attorney  for  defendant :  Shorter. 


Laws. 


May  8. 


THE  ATTOBNET^EKSBAL  «.  EDQLEY. 
^•ttiry.^iri  wmoh— 42  Oeo.  HI.  o  119  ~9  Geo.  IV.  e.  88,  #.  24—16  Vio. 

No.  f^U  Vic.  No.  IS.  TheCJ. 

The  BngUah  ikvitefY  ^6t  (42  Geo.  in.  c.  U9)  u  in  force  in  this  colony.    It  is  ^^ndeyerj. 

aot  repealed  by  the  LotteriM  Act  (16  Vic  Nq.  2),  which  only  appUes  to  lotteries  q^  j 
flf  goods,  wBxiM,  and  merchandise. 

Dkhussis. 

This  was  the  defendant's  demurrer  to  an  information  at  the 
rait  of  the  Attorney-General  containing  two  counts.  1st.  ^'  That 
die  defendant,  on  18th  March^  1887^  at  William-street^  Bathurst^ 
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^^-       in  this  colony,  did  unlawfully  and  publicly  keep  an  office  and 

The        place,  that  is  to  say>  a  certain  shop  of  the  defendant's  situate  at 

Gbnbbal    William-street,  Bathurst,  aforesaid,  to  exercise,  keep  open,  shew 

Edglky.     *^^  ©repose  to  be  played  and  drawn  by  lots,  numbers  and  figuwfl, 

a  certain  lottery  not  then  authorised  by  Parliament,  contrary  to 

the  statute  42  Gteo.  III.  o.  19,  whereby  the  defendant  forfeited  the 

sum  of  500Z.  to  her  said  Majesty,  and  her  said  Majesty's  saici 

Attomey-Gl^neral,  on  behalf  of  her  said  Majesty,  brings  this 

action  to  recover  the  said  sum  so  forfeited  as  aforesaid." 

The  second  count  charged  ''  That  the  defendant  did  unlaw- 
fully and  knowingly  suffer  to  be  exercised,  kept  open,  shewn 
and  exposed  to  be  played  and  drawn  by  lots,  numbers  and 
figures,  a  certain  lottery  not  authorised  by  Parliament,  in  the 
defendant's  house,  being  a  certain  shop  of  the  defendant's,  situate 
in  William-street,  Bathurst,  in  this  colony,  contrary  to  the 
statute,  &c." 

The  grounds  marked  for  argument  were  (1)  that  the  inf ormar 
tion  disclosed  no  offence  for  which  the  penalty  claimed  can  be 
recovered  from  the  defendant;  (2)  And  that  the  statute  42 
Geo.  III.  c.  119  is  not  in  force  in  the  colony  of  New  South 
Wales. 

Heydon  in   support   of  the   demurrer.     First,    the  Act  42 
Greo.   III.  c.   119    is    not  in    force    in   this    colony.     It  was 
passed   in    1802,   when    State    lotteries  were    being    fostered 
in  England  as  a  means  of  raising  money,  and  the  object  of  the 
Act  was  to  preserve  these  State  lotteries  at  the  expense  of 
private  ones.    At  the  time  it  was  passed  the  colony  had  only 
been  in  existence  a  few  years,  and  was  only  a  small   penal 
settlement;  its  circumstances  were  such  as  rendered  the  Act 
entirely  unsuitable ;  and,  moreover,  the  penalty  of  500L,  which 
could  not    be    reduced,  would    have    been    disproportionately 
enormous  to  the  amount  of  wealth  possessed  by  the  colony.     As 
to  the  application  of  English  Acts  to  a  colony,  see  the  remarks 
of  Lord  Mansfield  in  Ths  King  v.  Vaughan  (1),  so  that  but  for 
the  words  of  our  Constitution  Act  (9  Geo.  IV.  c.  83,  s.  24),  which 
provides  that  all  Acts  in  force  in  England  at  the  date   the  Act 
(1)  4  Burrows,  afc  page  2600. 
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was  passed  shonld  be  applied  in  the  administration  of  justice  in        ^^Q- 
New  Sonth  Wales,  there  is  no  donbt  that  the  Act  under  which        Thb 

this  suit  is  brought  could  not  be  taken  to  be  in  force  here ;  but  qbnkbal 

it  is  submitted  that  9  Geo.  IV.  c.  88  does  not  amount  to  a  jju^i^iY 
re-enactment  as  to  this  colony  of  an  Act  which  at  the  time  it 
WB8  made  in  England  was  not  intended  to  apply  to  a  colony. 

[Ths  Chuf  Justicb.  Is  not  this  Act  on  the  same  footing  as 
the  Statute  of  Frauds,  which  has  never  been  expressly  adopted 
by onr  Legislature,  and  the.  11  Greo.  II.  cap.  19,  Landlord  and 
Tenant  Act  ?} 

Acts  passed  before  a  colony  is  in  existence  stand  on  a 
<lifferent  footing  to  those  coming  into  existence  afterwards. 
The  Constitution  Act  says  that  "  all  Acts  now  in  force"  shall 
be  appUed  in  New  South  Wales  ^'so  far  as  the  same 
can  be  applied  in  the  said  colony."  If  it  appears  that 
the  then  circumstances  of  the  colony  were  not  such  as  to  warrant 
the  application  of  the  Act,  the  Court  has  power  under  s.  24  to 
declare  that  it  is  not  in  force. 

[WiVDiTU,  J.  Is  it  not  clear  that  the  Art  Unions  Act  (14 
Vic  No.  13)  was  passed  on  the  assumption  that  the  English 
LoUery  Act  was  in  force  here  7] 

Secondly.  The  42  Geo.  III.  c.  119  has  been  repealed  by 
impUcation  by  our  Act  16  Vic.  No.  2,  which  substitutes  a  penalty 
of  not  more  than  lOOZ.  in  place  of  the  5002.  penalty  under  the 
English  Act.  This  Act  cannot  be  read  as  in  aid  of  the  English 
Act,  and  is  the  only  one  regulating  lotteries  in  force  here.  This 
nut  should' have  been  brought  under  this  Act. 

[The  Chibv  Justice.  As  it  does  not  appear  in  the  pleadings 
tiiat  this  was  a  lottery  for  goods,  wares,  or  merchandise,  this 
be  of  argument  is  not  open  to  you.] 

0.  B.  Stephen  for  the  Crown.  We  are  suing  in  respect  of  a 
lottery  for  money  prizes.  16  Vie.  No.  2  only  deals  with  lotteries 
br  the  disposal  of  "  goods,  wares,  and  merchandise,^^  leaving 
the  law  aa  to  money  lotteries  as  it  stood  under  42  Geo.  III.  c.  1 19 
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Thb 

Attornbt- 

Gbnkral 

V. 

Edglkt 


The  Chiif  Justicb.  In  this  case^  whicli  is  an  action  by  the 
Attomey-Gteneral^  framed  under  s.  2  of  the  Act  42  Geo.  III.  c. 
119^  the  declaration  has  been  demnrred  to  on  the  groond  that 
that  Act  is  not  in  force  in  this  colony ;  and  it  has  been 
urged  in  support  of  the  demurrer  that  the  object  of  the  A.ct 
was  to  assist  the  English  G-oyemment  in  raising  money  by  means 
of  State  lotteries.  What  really  was  the  object  of  the  Act  may 
be  ascertained  by  looking  at  th^  preamble^  which  reads  as 
follows : — "  Whereas  evil-disposed  persons  do  frequently  resort 
to  public-houses  and  other  places  to  set  up  certain  mischievoas 
games  or  lotteries  called  little  goes^  and  to  induce  servants, 
children  and  unwary  persons  to  play  at  the  said  games,  and 
thereby  most  fraudulently  obtain  great  sums  of  money  from 
servants,  children,  and  unwary  persons,  to  the  great  impoverish- 
ment and  utter  ruin  of  many  families/'  and  the  Act  proceeds 
to  declare  such  lotteries  common  and  public  nuisances. 

That  was  the  reason  why  the  Act  was  passed,  and  that  is  the 
reason  for  all  Acts  which  render  lotteries  illegal,  that  they  tend 
to  the  ruin  of  unsophisticated  persons.  There  is  nothing 
anywhere  in  the  Act  that  leads  us  to  infer  that  this  Act  was 
passed  with  any  such  intention  as  that  contended  for  by  the 
defendant's  counsel. 

The  question,  then,  is  whether  the  Act  42  Geo.  III.  c.  119  is  in 
force  in  this  colony  by  virtue  of  the  provisions  of  the  9  Q-eo.  IV. 
c.  83,  sec.  24 ;  and  to  decide  that  question  we  have  to  conaideT 
whether  it  was  in  force  in  England  at  the  time  of  the  passing  of 
the  Act  of  9  G^.  lY.,  and  whether  there  is  anything  in  the  Act 
which  would  render  it  inapplicable  to  this  colony.     It  certainly 
was  in  force  in  England  when  the  9  Geo.  lY.  was  passed,  and 
indeed  is  so  still.  And  looking  at  the  object  of  the  Act,  which  we 
have  already  seen  to  be  the  preservation  of  morality  and  the  pro* 
tection  of  the  unwary,  we  can  see  nothing  in  the  Act  or  the 
circumstances  of  the  colony  which  would  render  it  inapplicable, 
and  we  are  accordingly  of  opinion  that  it  is  now  in  force  in 
New  South  Wales.     This  opinion  is  strengthened  if  we  look,  as 
his  Honour  Mr.  Justice  Windeyer  has   suggested,  at  the   Art 
Unions  Act  (14  Vic.  No.  18).     When  that  Act  was  passed  there 
was  no  local  legislation  in  force  on  the  subject  of  lotteries,  and 
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its  object  was  to  protect  art  unions  and  free  the  subscribers  to  ^^^« 
ihem  from  the  '^  pains  and  penalties  to  which  by  law  they  would  The 
be  liable  but  for  the  passing  of  this  Act,  as  being  concerned  in  gsnbbal' 
illegal  lotteries,  little  goes,  or  unlawful  games/'  Tl^is  language 
is  curiously  similar  to  that  used  in  the  42  Goo.  III.,  and  we 
think  it  is  evident  that  the  Art  Unions  Act  was  passed  on  the 
usamption  by  the  Legislature  that  the  English  Lottery  Act  was 
then  in  force  in  N.S.W.  Otherwise,  what  would  have  been  the 
object  in  specially  protecting  an  already  legal  form  of  association  7 
An  argument  was  also  attempted  that  the  Act  in  question  has 
been  by  implication  repealed  by  the  Lotteries  Prevention  Act 
(16  Vic.  No.  2).  This  is  not  so.  That  Act,  though  entitled 
"An  Act  to  Prevent  Lotteries,^'  only  deals  with  persons  selling 
or  disposing  of  any  goods,  wares,  or  merchandise,  leaving  the 
offence  of  engaging  in  a  money  lottery  to  be  dealt  with  under 
ihe  42  Geo.  m. 

Wivnins  and  Owen,  J  J.,  concurred. 

Demwrrer  overruled  with  costs. 

Attorney  for  the  plaintiff  :  John  Williams,  C.S. 

Attorneys  for  the  defendant :  Slattery  ^  Heydon,  for  Kenny 
(BaOiurst). 


SECOMBE  V.  BATE,  Ex  parte  BATE.  May  4. 

frokHitum-'DiHriet  CimrUAet,  1868  (22  Vie.  Hfo,  18),  #.  Q^—Appearanee  to  raiee 

question  qfjuriedietian — Proof  of  service  of  eummone.  The  C.J. 

Defendant  in  Piatrict  Court  Mtion  did  not  appear  penienally,  but  instrncted      ^^nd^ 
^  •tiomey  to  raise  question  of  jurisdiction,  though  not  to  defend  the  action ;       Owen  J. 
tke  Judge  decided  ihe  question  against  him,  and  proceeded  with  the  cause  on  the 
>srt  of  plaintiff  only,  without  inquiry  whether  the  summons  had  been  served 
■poo  defendant. 

AU,  that  even  if  an  appearance  to  object  to  jurisdiction  is  not  an  appearance 
vithiB  22  Vic.  No.  18,  s.  64,  gtiU  it  is  in  itself  sufficient  proof  that  summons  has 
Wen  duly  serTed  on  defendant,  and,  therefore,  the  Judge  was  justified  in  pro- 
ftt^Mf;  with  the  ease,  without  taking  further  eyidence  of  service. 

Pbohdition  to  the  Judge  of  the  Southern  District  Court,  to  the 
Begifitrar  of  the  Bega  District  Court,  and  to  the  plaintiff  in  the 
iefcion. 
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^^888.  On    March  7,  the   plaintifE   brought   an  action   of  trespass 

SscoMBB  against  the  defendant  in  the  Bega  District  Court  before  his 
Bate,  Honour  Judge  Macfaxland.  Defendant  did  not  appear^  but  his 
Ex  parte  attorney,  who  was  present  in  Court  when  the  cause  was  called 
on,  raised  the  objection  that  defendant  was  not  resident  within 
the  jurisdiction  of  the  Bega  District  Court.  His  Honour,  on 
enquiry,  decided  that  defendant  was  resident  within  the  juris- 
diction, dealt  with  the  case  as  undefended,  and  awarded  plaintiff 
damages  to  the  extent  of  202. 

On  March  21,  a  rule  nisi  for  a  prohibition  was  granted  by 
Stephen,  J.,  on  the  grounds  that  defendant  was  not  resident 
within  the  jurisdiction,  and  that  there  was  no  evidence  before 
the  Judge  of  the  service  of  the  summons  so  as  to  enable  him  to 
hear  the  cause  in  the  absence  of  defendant. 

Maif4.  0^  Connor  now    (May   4)  moved  to  make  the  rule  absolute. 

The  jurisdiction  of  each  District  Court  extends  over  the  district 
proclaimed,  and  two  miles  beyond  the  boundaries  of  such 
district;  here  the  affidavits  shew  that  defendant  resided  more 
than  two  miles  beyond  the  boundary  of  the  Bega  district.  (He 
read  affidavits.) 

As  to  the  second  pointy  the  Judge  had  before  him  no  evidence 
of  the  service  of  the  summons,  as  required  by  22  Vic.  No.  18, 
s.  64,  and  therefore,  as  defendant  did  not  appear,  had  no  power 
to  go  on  with  the  case.     Ex  parte  Bucknell  (1). 

Sly  shewed  cause.  Defendant  resided  within  the  jurisdiction. 
[He  read  affidavits.]  As  to  22  Vic.  No.  18,  s.  64,  the  Judge 
must  be  satisfied  that  the  summons  has  been  served,  but  need 
not  have  regular  evidence :  Ex  parte  Hichey  (2).  Here  he  had 
the  endorsement  on  the  summons. 

[The  Chief  Justice.  But  it  does  not  appear  that  he  had  the 
summons  before  him.] 

The  appearance  of  defendant's  attorney  was  in  itself  sufficient 
evidence  of  the  service  of  the.  summons.  In  Ex  parte  Bticknell 
(1),  there  was  no  appearance  for  the  party  at  all. 

(1)  6  S.C.R.  96.  (2)  4  S.C.B.  23. 


TOL  IX.]  CASB8  AT  LAW.  188 

ffOonnor,  in  reply.     Defendant's  attorney  did  not  appear  in       1888. 
fte  case ;  ''  appear,''  must  mean  "  appear  to  defend."  Sioombb 

V. 

[WmDBYER,  J.     The  attorney  did  not  object  that  the  summons     Exparte 
ha  not  been  served  ;   might  not  the  Judge  reasonably  conclude        ^^'^'■• 
{rom  this  that  it  had  been  served  ?J 

Suppose  defendant  himself  had  been  there  by  accident,  that 
would  not  be  an  appearance  m  the  case.  ^ 

[OwxN,  J.  An  appearance  to  take  a  preliminary  objection 
is  an  appearance  in  the  case,  and  is  enough  to  satisfy  the  Judge 
that  the  summons  has  been  served.] 

Assuming  defendant  did  so  appear,  the  Judge  was  not  entitled 
to  infer  that  he  had  been  served ;  it  would  be  mere  conjecture. 
As  a  matter  of  fact,  the  Judge  would  not  direct  his  mind  to  the 
question  of  service  at  all. 

Thi  Ghiif  Justice.     In  this  case  it  is  not  denied  that  the 

sammous  was  in  fact  served  upon  defendant ;  but  it  is  said  that 

there  was  no  proof  of  this  before  the   Judge,  and   that   as 

defendant  did  not  appear,  the  Judge  had,  in  the  absence  of  such 

proof,  no  power   to    go   on  with   the    case.     The    defendant 

was   duly   served,    and    instructed    his    attorney     to    appear 

and  raise  the  question  of  jurisdiction,  and  the  attorney  having 

appeared  aud  raised  the  question,   this   seems   to   me  to  be 

a  sufficient  appearance  within  22   Vic.  No.   18,    s.   64^   that 

18,  an  appearance  which  gets    rid  of  the   necessity  for  any 

proof  of  the  service  of  the  summons.     But  even  if  this  were  not 

an  appearance  within  the  section,  still  it  was  in  itself  ample  proof 

that  defendant  had  been  served  with  the  summons,  for  it  is 

sufficient  if  the  Judge  has  proof  which  satisfies  him,  and  it  would 

be  absurd  if,  after  defendant's  attorney  had  raised  a  preliminary 

point  which  was   decided  against  him,  the   Judge   should  be 

compelled  to  go  through  the  farce  of  taking  evidence  as  to  the 

KTTice  of  the  summons  on  the  defendant,  knowing  at  the  time 

that  such  service  must  necessarily  have  taken  place. 

As  to  the  question  of  jurisdiction,  we  cannot,  in  the  face  of 
eonflicting  evidence,  say  that  the  Judge  was  wrong. 


Sbooxbb 
o. 

Bats, 
Bw  parte 

Bats. 


4^, 


May  10. 


The  C  J. 
ITitMitfyer  J. 

and 
Stephen  J. 
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WiNDiYKB,  J.  I  ooncnr.  Ex  parte  Baillie  (8)  shews  that  an 
appearance  to  object  to  the  jarisdiction  of  the  Goart  is  an 
appearance  to  plead  in  abatement — ^that  is  an  appearance  in  the 


case. 


OwiN,  J.,  concurred. 

Attorney  for  plaintiff :   Wilkinson. 

Attorney  for  defendant :  8Jy. 

(8)  5  S.C.B.  17. 


Bvle  discharged  with  costs. 


Em  parU  STUTCHBUBY  and  Anothxb. 

Ineolvency — Deed  of  cieeignment  wnder  6  Vie.  No.  9 — Release — Power  of  erediton 
hottnd  by  the  deed  to  prove  under  eubeequent  insolvency. 

Where  in  an  auigpunent  to  tnutees  for  the  benefit  of  creditors  under  5  Vic 
No.  9,  a  release  is  granted  to  the  assignors,  the  Oourt  will  not  slloir  the  creditors 
who  have  execnted  the  deed  of  assignment  to  come  in  and  prove,  under  a 
subsequent  insolvency,  for  debts  which  were  already  in  existence  at  the  time  the 
release  was  given,  although  the  deed  may  purport  to  reserve  special  power  for 
them  to  do  so. 

Insolvinct  Appeal.    On  June  SOth^  1886,  Thomas  Stntchbary 
and  Henry  Hyland,  trading  as  Stntchbary  &  Go.,  execnted, 
under  5  Vic.  No.  9,  an  assignment  of  their  estate  to  trustees  for 
the  benefit  of  their  creditors.    This  instrument,  which  was  duly 
executed  by  four-fifths  in  number  and  value  of  the  creditors  of 
the  firm,  contained  a  release  in  the  usual  terms, "  but  subject  and 
without  prejudice  to  these  presents  and  the  covenants,  agree- 
ments, clauses  and  conditions  herein  contained.  Provided  always, 
and  it  is  hereby  expressly  agreed  and  declared  that  the  release 
lastly  hereinbefore  contained  shall  not  take  effect  or  have  any 
operation  until  or  unless  the  trustees,  by  a  separate  writing 
under  their  hands  and  seals  other  than  these  presents,  assent 
thereto  ;^'  and  at  the  end  of  the  deed  there  was  a  declaration 
that  in  case  of  the  insolvency  of  the  assignors  or  either  of  them, 
''the   creditors   of   them^  or   such  of    them    as    shall   become 
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insolyent,  shall  be  at  liberty  to  prove  their  debts  against  the ^8^- 

estate  of  such  insolvent  or   insolvents^   notwithstanding   their      Em  parte 

execution  of  these  presents,  anything  herein  to  the  contrary 

thereof  in  anywise  notwithstanding/'     In  September  following 

the  trostees  duly  signed  and  execnted  a*  document  assenting  to 

the  release ;   the  firm  incurred  fresh  liabilities ;  and  was  iiubse- 

quently,  in  November,  1887,  declared  insolvent  on  the  motion  of 

ereditors  who  had  not  executed,  and  Were  not  bound  by  the  deed 

of  assignment.     Under  the  insolvency,  a  proof  was  tendered  on 

behalf  of  Slocombe,  one  of  the  old  creditors  who  had  executed 

the  deed,  and  admitted  by  his  Honour  the  Judge  in  Bankruptcy. 

From  this  decision  the  official  assignee  appealed. 

Salomons,  Q.O.,  and  Prvng  for  the  appellant.  The  release 
was  conditional  only  upon  the  trustees  signing  and  sealing  the 
separate  writing  referred  to  in  the  deed.  That  condition  has 
been  fulfilled,  and  the  release  is  now  absolute,  and  wipes  out  the 
debt. 

[Thi  Ghiif  Justice.     May  it  not  be  argued  that  the  words  • 
''subject   and  without    prejudice   to    these  presents  and   the 
eoTBuants,  agreements,  clauses  and  conditions  herein  contained  " 
refer  to  the  declaration  at  the  end  of  the  deed,  as  well  as  to  the  ' 
"separate  writing"?] 

The  release  is  not  conditional  on  no  insolvency  taking  place ; 
if  it  were,  it  would  be  no  release,  for  the  creditors*  claims  would 
be  kept  alive  for  ever.  The  declaration  is,  in  fact,  a  nullity ; 
die  statute  provides  that  only  debts  are  provable  in  insolvency. 
Slocombe  has  no  debt,  for  that  has  been  cancelled  by  the  release ; 
he  has  only  a  declaration,  which  is  both  repugnant  to  the  deed 
ud  void  in  itself,  since  it  is  impossible  to  reserve  a  right  to 
prove  in  an  insolvency. 

[Thi  Chief  Justice.  Is  not  some  such  clause  as  this  common 
ID  these  deeds  ?] 

Yon  may  have  a  clause  providing  that  the  deed  shall  be  void 
if  the  assignor  becomes  insolvent  within  a  fixed  time,  but  that 
»s  quite  different  from  the  present  case. 
K^.W.B.,  Vol.  IX.,  Law.  M 
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1888.  [WiNDBYER,  J.     Slocombe  has  liad  tlie  benefit  of  tbe  deed  of 

Ex  parte     assignmeDt^  and  now^  in  addition  to  that^  wishes  to  come  in  and 
TUTCHBURY.  pj.^^^g  undoF  tho  insolvency.] 

G,  J.  Manyiing  for  the  respondent.  This  claase  is  good :  In  re 
Finney  (]).  If  it  is  a  nullity^  then  if  the  assignors  had  become 
insolvent  before  they  had  handed  over  their  estate^  the  creditors 
who  signed  the  deed  would  have  got  nothing. 

[The  Chief  Justice  referred  to  Shoveller  v.  Bawway  (2).] 

The  release  is  conditional  on  this  declaration :  Ex  parte  Jarvis 
(3), 

[Stephen^  J.     In  that  case  there  was  fraud.] 

There  the  mortgagee  was  held  entitled  to  relief  on  shewiog 
circumstances  that  would  satisfy  a  Court  of  Equity ;  so  with 
these  creditors  who  have  executed  the  deed  relying  on  the 
declaration. 

Salomons,  Q.C.,  was  not  called  on  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

The  Chief  Justice.  On  June  30th,  1886,  the  insolvents,  Stutch- 
bury  and  Hyland,  executed  a  deed  of  assignment,  under  5  Vic.  No. 
9,  of  all  their  estate  to  trustees,  for  the  benefit  of  their  creditors ; 
that  deed  contained  a  release,  but  the  release  was  not  to  take 
effect  until  the  trustees  executed  a  special  deed  of  release,  which 
they  did  execute  in  September,  1886.  In  November,  1887, 
certain  persons,  who  were  creditors  at  the  time  of  the  deed  of 
assignment,  but  were  not  bound  by  it,  made  the  assignors  of 
that  deed  insolvent,  and  the  contention  is  that,  in  consequence 
of  a  certain  clause  contained  in  the  deed,  the  creditors  who  are 
bound  by  the  deed,  and  who  have  received  dividends  under  the 
deed,  have  now  the  right  to  come  in  and  prove  in  this  subsequent 
insolvency  against  the  present  estate  of  the  insolvents.  This 
present  estate  has  been  acquired  since  June  80th,  1886.  and  at  the 
(1)  I  Aust.  L-T.  187.  K'i)  3  S.C.B.  99.  (3)  10  Ch.  D.  179, 
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expense  of  other  creditors.    His  Honour  the  Judge  in  Bankruptcy        1^88.  ^ 

seems  to  have  thought  that,  under  the  declaration  at  the  end  of     Ex  parte 

the  deed,  creditors  who  obtained  the  whole  of  the  insolvent's   ^^"^^^^'^• 

estate  in  1886  conid  come  in  on  equal  terms  with  the  creditors         ®    * 

at  whose  expense  the  present  estate  has  been  acquired,  and  at 

first  I  was  under  the  impression  that  the  clause  relied  on  was 

similar  to  clauses  which  are   sometimes    contained   in    deeds 

of  tliis  description,  which  provide  that  in  case  the   assignors 

become  insolvent  within  some  fixed  time,  such  as  six   months 

or  a  year,  the  whole  estate  shall  fall  into  the  hands  of  the 

official  assignee,  and' all  the  creditors  may  prove  against  it ;  but 

on  farther  consideration  I  see  that  this  is  not  its  meaning.     His 

Honour  the  Judge  in  Bankruptcy  thought  that  the  clause  gave 

the  old  creditors  power  to  cc^me  in,  notwithstanding  the  release 

signed  by  the  trustees ;  but  we  are  of  opinion  that  this  position 

eaonot  be  sustained.    If  it  could,  the  clause  would  be  repugnant, 

not  only  to  the  release,  but  also  to  the  deed  itself^  as  executed 

under  6  Vic.  No.  9.     His  Honour  was  probably  misled  as  to  the 

effect  of  the  clause,  and  did  not  see  that  it  was  unlimited  in  time, 

and  that  its  effect  would  be  to  give  the  old  creditors  power  at 

any  time  to  come  in  and  prove  against  the  new  estate  in  iiisol- 

▼ency. 

For  these  reasons  we  think  that  his  Honour  took  an  erroneous 
new  of  the  case,  and  that  this  proof  must  be  disallowed. 

Appeal  allowed  with  costs. 

Solicitors  for  the  appellant :  Bradley  8f  Son. 
Solicitor  for  the  respondent :  PigotL 
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1888.  HUME  (Plaintiff  ik  Esbob)  v.  REGINA  (Dbfbndant  in  Sbbob). 


May  11.        ^^  <if  orror—IlU^dl  #«»<«k»— 46  Vic,  No,  17,  w.  8,  98,  47  Vie.  No.  18, 1. 1— 

Power  of  Court  under  46  Vie.  No.  17,  f .  427. 

The  C.J.         A  prisoner  coavicted  under  46  Vio.  No.  17,  s.  98,  was  sentenced  to  two  years' 
^aSd^       imprisonment ;  the  lowest  sentence  that  could  legally  be  passed  was  three  years' 
Stephen  J.     V^'^  servitude.    Seld,  the  defect  was  not  amendable  under  46  Vic.  No.  17,  s. 
427,  and  that  judgment  must  be  reversed. 

Erbob^  from  tHe  Sydney  Quarter  Sessions.  The  record  set 
ont  that  on  March  1st,  1888,  at  a  Court  of  Greneral  Quarter 
Sessions,  holden  at  Darlinghurst,  Sydney,  .Walter  Scott  Hume 
was  indicted  for  having,  on  the  19th  December,  1887,  at  North 
Willoughby,  in  the  colony  of  New  -South  Wales,  compelled  and 
induced  one  Jabez  Humbly,  by  unlawful  violence,  to  make  a 
certain  valuable  security,  with  intent  thereby  to  defraud ;  that 
accused  pleaded  not  guilty,  was  convicted,  and  sentenced  by  his 
Honour  Judge  Wilkinson,  as  Chairman  of  the  Court,  to  two 
years'  imprisonment  with  hard  labour  in  Bathurst  Graol.  Error 
was  assigned  that  his  Honour  had  no  power  to  impose  a  sentence 
of  two  years'  imprisonment  with  hard  labour  for  the  offence  of 
which  the  prisoner  was  convicted. 

Salomons^  Q.C.,  and  Wise  for  the  plaintiff  in  error 
(defendant  below).  The  sentence  is  illegal;  it  should  have 
been  at  least  three  years*  penal  servitude  :  OnmincU  Law 
Amendment  Act,  ss.  98,  8,  47  Vic.  No.  18,  ss.  I,  2  :  Begina  v.  Bell 
(1) ;  and  the  prisoner  must  be  discharged,  as  this  Court  cannot 
amend  the  sentence  :  Regina  v.  White  (2). 

[WiNDEYBB,  J.  When  that  case  was  decided  this  was  not  a 
Court  of  error.] 

This  Court  cannot  pass  sentence :  47  Vic.  No.  18,  s.  1,  which 
reduces  the  punishment,  provides  that  the  Judge  must  make  a 
declaration  in  open  Court.  In  B.  v.  Bell  (1),  it  was  held  that 
this  Court  could  not  amend. 

(1)  9  N.S.W.  L.R.  65.  (2)  13  S,C.R.  339. 


rOL.  IX.]  CASES  AT  LAW.  169 

Hedy  for  the  Crown.     R.  v.  Bell  (1)  was  under  s.  423.     S.  427,        18^^- 

under  which  this   application  is  made,  is   different,  and   gives       Humb 
power  to  the  Conrt  either  to  amend  or  to  remit  to  the  Court     bugina. 
below.     The  words  of  the  section  are  clear:  B.  v.  Fox  (3),  per 
WhUmde,  C.J. ;  B.  v.  Horn  (4). 

[Thb  Chisf  Justice.  That  case  was  under  the  Imperial 
Statute  11  &  12  Vic.  c.  78,  of  which  s.  5  gives  the  Court  of  error 
power  to  pronounce  sentence.] 

S.  5  refers  only  to  writs  of  error.  B.  v.  Horn  (4)  was  decided 
on  a  point  reserved  under  s.  2,  which  does  not  give  that  power ; 
EoUoway  v.  Begina  (5),  B,  v.  Willis  (6).  If  the  Court  has  power 
to  reduce  the  sentence,  it  has  also  power  to  increase  it.  In  B.  v^ 
White  (2)  there  was  nothing  to  amend  by ;  here  there  is  a  fixed 
statutory  penalty. 

Salomona,  Q.C.,  in  reply.     B.  v.  Bell  (1)  is  conclusive. 

[The  Chief  Justice.  In  that  case  the  point  does  not  seem  to 
have  been  raised,  and  it  was  under  a  different  section.] 

S.  427  provides  that  it  is  only  if  the  defect  is  amendable  that 
the  record  may  be  remitted.  The  defect  is  not  amendable,  and 
therefore  the  record  cannot  be  remitted. 

[The  Chief  Justice.  Does  not  the  section  mean  that  it  may  be 
amended  either  by  this  Court  or  by  the  Court  below  ?] 

"  Thereupon'^  shews  that  cannot  be  the  meaning.     The  sentence 

is  not  amendable,  because  it  is  a  matter  for  the  discretion  of  the 

Judge  at  the  trial ;  suppose  it  were  amendable,  then  the  Court 

wrould  not  remit  the  record,  because  then  the  prisoner  would 

lose  his  privilege  under  47  Vic.  No.  18,  s.  1,  and  this  Court 

would  not  amend  it  because  the  Court  of  error  will  not  amend 

to  the  detriment  of  the  plaintiff  in  error,  even  in  the  civil  cases  : 

Phillips  V.  Jones  (7).     There  is  not  a  single  case  in  which  the 

sentence  has  been  raised  in  error  :  King  v.  Walcott  (8)  ;  King  v. 

Bourne  (9). 

(3)  10  Cox  C.C.  602.  (4)  1 5  Cox  C.C.  205  (6)  2  Den.  287. 

(6)  12  Cox  C.C.  192.  (7)  15  Q.B.  859  (8)  4  Mod.  395. 

(9)  7  A.  &  E.  58. 


! 


n^J 


^ 


m 


CASES  AT  LAW. 


[N.  S.  W.  B. 


1888. 


Hmn 

f». 


June  4. 


TheCJ. 

Windeyer  J. 

and 

Innes  J. 


The  Chief  Justice.  I  feel  by  no  means  certain  on  this  point, 
and  had  there  been  any  doabt  in  the  minds  of  my  brother  Judges 
we  should  have  waited  until  we  had  had  further  opportunities  of 
discussing  the  matter;  but  as  they  feel  satisfied  that  no 
amendment  is  possible^  and  as  it  would  be  an  injustice  to  keep 
this  man  in  gaol  under  an  illegal  sentence  an  hour  longer  than 
is  necessary,  we  now  pronounce  our  judgment.  For  my  part, 
though  I  do  not  actually  dissent,  I  feel  so  much  doubt  in  this 
matter  that  I  must  not  be  taken  as  assenting  to  the  judgment 
of  the  Court. 

Windeybb,  J.  The  sentence  is  clearly  wrong,  and  we  cannot 
amend  it,  because,  as  we  know  nothing  of  the  circumstances  of 
the  case,  we  cannot  say  what  the  sentence  ought  to  be  ;  nor  can 
we  remit  the  record  to  the  Court  below,  because  the  question 
would  then  arise  whether  the  sentence  could  be  amended  by  that 
Court,  and  I  am  clearly  of  opinion  that  it  could  not,  as  the  trial 
is  now  over. 

Stephen,  J.  We  clearly  cannot  amend  the  sentence,  and  we 
cannot  remit  for  amendment  to  the  Court  below  that  which  we 
are  unable  to  amend  ourselves. 

Judgment  reversed. 

Attorney  for  plaintiff :  HiU. 

Attorney  for  defendant :  Williams,  Crown  Solicitor. 


Ex  parte  LLOYD,  In  re  SPENCE. 

BankruptctfSl  Vic.  No,  19,  «.  4,  para,  e — Satisfaction  of  debt  by  judgmeiU  debtor 
—61  Vie.  No.  19,  f .  54,  »-».  2. 

Where,  within  five  days  of  sale  of  goods  of  debtor,  a  judgment  creditor  had» 
in  discharge  of  his  debt,  accepted  promissory  notes  of  debtor  for  the  difference 
between  the  whole  debt  and  the  amount  realised  by  the  sale,  and  then  in  the 
hands  of  the  sheriff,  held,  no  act  of  bankruptcy  had  been  committed. 

Bankeuptcy  Appeal.  On  December  8th,  1887,  Messrs.  Gray 
&  Sons  signed  judgment  against  tlie  respondent  Spence  for 
439Z.,  under  which  respondent's  goods  were  seized  on  March 
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24fch,  1888,  and  on  April  7th  the  sale  took  place,  by  which  the        1^88. 

amount  of  287Z.  was   realised.     On   April    10th   Graj  &   Son      E»  parte 

accepted  two  promissory  notes  of  respondent  in  satisfaction  of        j^  ^^ ' 

the  balance  of  their  claim.     On  April  6th,  Lloyd,  the   appellant,      Spbnci. 

obtained  judgment  against  the  respondent  for  5832.   lbs.  lid,, 

and  on  April  7th  issued  execution,  and  then,  as  respondent's 

goods  had  already  been  seized  under  the  judgment  of  Gray  & 

Son,  presented  a  petition  against  respondent  on  April  13th  on 

the  ground  that  respondent  had  committed  an  act  of  bankruptcy 

nnder  51  Vic.  No.  19,  s.  4,  para.  e.     On  May  3rd  the  matter 

came  on  for  hearing  before  his  Honour  the  Judge  in  Bankruptcy, 

who  dismissed  the  petition  with  costs.     Against  this  decision 

ihe  petitioning  creditor  appealed. 

Sahnums,  Q.C.,  and  Nash,  for  respondent,  took  the  preliminary 
objection  that  the  memorandum  of  appeal  was  not  signed  by  the 
party  appealing  or  his  solicitor,  as  required  by  Rule  41  of  51 
Vic.  No.  19  :  Ex  parte  Gordon,  23rd  March,  1872. 

Simpson,  A.-O.,  and  Dames,  for  appellant.  The  rule  only 
i^aires  that  the  name  of  the  solicitor  should  be  on  the  memo- 
nmdom  of  appeal.  A  memorandum  for  a  new  trial  must  by  rule 
be  signed  by  counsel  (1  Pilcher^s  Supreme  Court  Practice,  609)  ; 
yet  it  was  held  in  Cross  y.  Ooode  that  it  was  sufficient  if  the 
loemorandum  bore  the  counsel's  name. 

[The  G.J.     In  that  case  the  draft  had  been  signed  by  counsel.] 

If  this  objection  is  valid  I  apply  for  leave  to  file  a  fresh 
iDemoraiidum,  under  rule  42. 

Thb  Chief  Justice.  I  am  of  opinion  that  this  memorandum 
should  be  signed  by  the  party  appealing  or  by  his  solicitor.  In 
^^^^09  Y.  Ooode  the  memorandum  did  not  bear  the  actual  signa- 
tixre  of  counsel,  though  it  bore  a  copy  of  his  signature.  This 
^aa  the  common  practice  up  to  that  time  in  the  case  of  memo- 
fsoda  for  new  trials,  just  as  in  Equity  appeals  the  draft  bears 
^  signature  of  counsel,  the  memorandum  filed  does  not.  But 
this  is  a  different  case.    We  are  now  for  the  first  time  considering 
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this  rule  which  is  made  under  an  Act  of  Parliament,  and  I 
think  the  memorandum  which  is  filed  ought  to  be  signed  by 
the  party  appealing  or  by  his  solicitor.  However,  I  think  we 
ought  to  exercise  the  power  given  us  by  rule  42,  and  to  let  the 
^solicitor  sign  and  then  go  on  with  the  case. 

WiNDBYBB  and  Innes,  JJ.,  concurred. 

The  arguments  then  continued. 

Simpson,  A.-O.,  and  Daviea.    By  s.  54,  s-s.  2,  the  sherifE  is 
bound  to  retain  the  proceeds  of  the  sale  minus  the  costs  of 
execution  for  seven  days,  and  if  within  that  time  notice  is  served 
on  him  that  a  bankruptcy  petition  has  been  presented  against 
the   debtor,  and  the  debtor  is  adjudged   bankrupt,   then  the 
execution  creditor  is  not  entitled  to  the  proceeds  of  the  sale, 
which  must  all  go  to  the  creditors  generally.     The  appellant 
presented  his  petition  within  seven  days,  and  served  notice  on 
the  sheriff ;  therefore  the  sheriff  had  no  right  to  part  with  the 
money.     In  our  Act  the  words  "  by  payment  or  otherwise  "  are 
added  to  s.  4,  para,  e,  but  here  the  debtor  was  not  satisfied  at  all, 
because  part  of  the  consideration  was  the  sum  in  the  sherifPs 
hands,  which  the  sheriff  could  not  part  with.     This  is  defeating 
the  policy  of  the  Act,  the  object  of  which  was  to  prevent  one 
creditor  from  getting  the  whole  of  the  estate.     The  money  must 
remain  in  the  hands  of  the  sheriff  for  seven  days.     The  debtor 
must   satisfy  the  debt  within  five   days  independently  of  the 
money  in  thie  hands  of  the  sheriff. 

[The  Chief  Justice.  According  to  that  view  the  debtor, 
after  his  goods  had  been  sold,  would  have  to  find  the  money 
over  again  to  satisfy  his  creditor.] 

The  debtor  cannot  satisfy  his  creditor  by  means  of  money 
which  is  in  the  hands  of  the  law. 

[The  Chief  Justice.  What  do  the  words  "  or  otherwise " 
mean  ?] 

He  can  give  promissory  notes  or  get  a  release,  but  the  creditor 
must  be  satisfied  apart  from  the  money  in  the  hands  of   the 
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sheriff.    The  object  of  s.  54  is  to  prevent  the  very  thing  which        1^88. 

this  debtor  has  done  :  In  re  Pearce  (1).  Sx  parte 

Llotd> 
Xn  re 

Bavies  followed.     This  money  was  in  no  sense  the  money  of     Sfbncb. 
the  jadgment  creditor^  and  was  not  held  in  trust  for  him ;  it  is 
like  money  paid  into  Gonrt  pending  the  issue  of  a  garnishee 
smmnons  :   Butler  v.    Wearing   (2).     Here  there  has  been  no 
satis&ction  of  the  debt  either  by  payment  or  otherwise. 

[iNKSSy  J.  A  debt  can  be  got  rid  of  by  accord  and  satis&ction.  . 
Suppose  a  judgment  debtor  entered  into  this  agreement  with 
his  creditor : — ''  In  consideration  of  your  relieving  me  from  the 
debt^  I  hereby^  in  additioxi  to  your  right  to  the  moneys  in  the 
hands  of  the  sheriff^  agree  and  undertake  to  hand  over  to  you  a 
horse  of  mine^ which  is  now  on  its  way  from  Queensland.^'  Signed 
by  debtor.  ''  In  consideration  of  the  above  undertaking,  I 
hereby  release  the  debt.**  Signed  by  creditor.  Would  not  that 
amount  to  a  satisfaction  of  the  debt  ?] 

He  has  no  right  to  make  use  of  the  money  in  the  hands. of  the 
sheriff. 

Salomons,  Q.G.,  and  Noah  were  not  called  upon. 

Thi  Chief  Justice.  In  this  case  it  appears  that  on  December 
8th,  1887,  Messrs.  Gray  and  Son,  having  obtained  a  judgment 
against  the  respondent,  Spence,  for  a  sum  of  4392.,  issued 
execution,  which,  however,  was  not  put  into  force  until  March 
24th,  1888.  The  sale  under  that  execution  took  place  on  April 
7ih,  and,  as  the  present  Bankruptcy  Act  was  then  in  force',  it 
became  the  sheriff's  duty  to  hold  the  proceeds  of  the  sale,  2872., 
for  a  period  of  seven  days.  Mr.  Lloyd,  the  petitioning 
creditor,  obtained  a  judgment  on  April  6th,  1888,  issued 
execution  on  April  7th,  the  day  on  which  the  sheriff  realised  the 
amount  of  287Z.  on  the  execution  issued  by  Messrs.  Gray  and 
Son,  and  on  the  13th  of  April  filed  a  petition  in  Bankruptcy 
against  the  respondent,  on  the  ground  that  an  execution  issued 
afiiainst  him  had  been  levied  by  seizure  and  sale  of  his  goods, 
(1)  14  Q,B.D.  966.  (2)  17  Q.B.D.  182. 
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and  that  he  had  not  within  five  days  of  such  sale  satisfied  the  debt 
by  payment  or  otherwise.  On  April  10th,  while  the  money  was 
still  in  the  sheriff's  hands,  Messrs.  Gray  &  Son  took  from  Spence, 
in  payment  of  their  debt,  two  promissory  notes  representing  the 
difference  between  that  debt  and  the  amoant  realised  by  the 
sale.  This  was  done  within  the  period  of  five  days  mentioned 
in  s.  4  (para,  e)  of  the  Bankruptcy  Act,  and  it  seems  to  me  that 
by  this  the  execution  was  satisfied.  It  is  true  that  it  was 
not  satisfied  by  payment,  and  it  is  on  that  that  the  argument 
of  the  counsel  for  the  appellant  was  principally  basod ;  but  the 
fact  remains  that  it  was  satisfied,  and  therefore  when  the  petition 
was  filed  by  Mr.  Lloyd  on  April  ]3th  there  was  no  act  of 
bankruptcy  existing. 

If  it  had  been  intended  to  follow  out  the  English  law  in 
its  integrity,  it  would  have  been  better  to  have  omitted  the 
words  "  or  otherwise ;"  but  there  was,  perhaps,  a  reason  for 
inserting  them.  It  may,  for  instance,  have  been  pointed  out 
that  it  was  a  hardship  that  a  debtor,  who  might  have  property 
which  he  could  not  immediately  realise,  should  be  made  bankrupt 
by  the  mere  fact  of  execution  issuing  against  him;  and  as  the  Act 
stands  the  execution  debtor  has  five  days  after  sale  to  satisfy  the 
creditor  in  any  way  he  can,  and  if  he  succeeds  in  doing  so  then 
he  commits  no  act  of  bankruptcy.  I  do  not  think  there  is  any 
conflict  between  sections  4  and  54.  The  moment  the  sheriff 
seizes  he  seizes  for  the  execution  creditor ;  when  he  sells  he  sells 
for  him ;  when  he  takes  the  money  into  his  hands  he  holds  it 
for  him,  but  must  under  the  54th  section  hold  it  for  seven 
days ;  but  if  satisfaction  is  not  made  within  five  days  of  sale, 
and  a  petition  is  filed  within  such  seven  days,  then,  by  the 
fact  of  the  petition  being  filed,  the  money  is  transferred  to  the 
official  assignee.  In  this  case,  however,  the  creditor  was  satis- 
fied within  the  five  days,  and  when  the  petition  was  presented 
there  was  no  act  of  bankruptcy  to  support  it,  and  therefore,  in 
my  opinion,  the  decision  of  his  Honour  the  Judge  in  Bankruptcy 
should  be  affirmed  and  the  appeal  dismissed  with  costs. 


WrNDifYEB,  J.     The  argument  addressed  to  us  by  the  counsel 
for  the  appellant  would  have  been  a  good  one  if  s.  4,  para,  e,  had 
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Stopped  at  the  word  "payment/*  but  the  introduction  of  the        ^^^' 

words  "  or  otherwise  "  appears  to  me  to  allow  of  the  arrangement     JSx  parte 

being  made  into  which  the  creditor  and  debtor  have  in  this  case        j^  ^e' 

entered  for  the  settlement  of  the  debt.     No  doubt  the  efiEect  of     Spenck. 

these  words,  which  do  not  occur  in  the  English  Act,  goes  a  very  ^fw*^***  J- 

long  way  to  defeat  the  efficacy  of  the  first  part  of  that  paragraph, 

and  it  is  very  questionable  whether  the  object  of.  the  Legislature 

will  be  effected,  if  that  object  was  to  prevent  a  single  creditor 

from  obtaining  for  himself  all  the  property  which  the  execution 

debtor  possessed.     If  such  was  the  intention  of  the  Legislature 

the  Act  can  be  amended ;  but  as  the  section  stands  at  present  I 

MB  of  opinion  that  this  mode  of  satisfying  the  debt  was  perfectly 

legitimate,  and  that  it  is  competent  for  an  execution  creditor  and 

a  debtor  within  five  days  to  make  an  arrangement  by  which  the 

fonner  shall   obtain   possession  of  the  money  in  the  sheriff's 

hands. 

Imris,  J.  I  concur.  It  seems  to  me  that  if  language  can 
njake  anything  plain  beyond  the  possibility  of  cavil,  the  language 
of  section  4  (para,  e)  has  done  so;  and  that  paragraph  is  entirely 
consistent  with  s.  64,  s-s.  2.  Both  these  may  operate  conjointly 
npon  the  same  set  of  circumstances,  or  they  may  operate 
separately  upon  different  sets  of  circumstances.  Now  s.  4 
(para,  e,)  provides  that  a  debtor  commits  an  act  of  bankruptcy 
"if  execution  issued  against  him  has  been  levied  by  seizure  and 
sale  of  his  goods  under  process  in  an  action  in  any  Court,  or  in 
any  civfl  proceeding  in  the  Supreme  Court,  and  if  he  has  not  within 
five  days  of  such  sale  satisfied  the  debt  by  payment  or  otherwise/' 
and  we  have  to  consider  here  not  what  the  right  of  the  debtor  is 
to  the  money  in  the  hands  of  the  sheriff,  but  whether  an  act  of 
bankmptcy  has  been  committed,  and  by  para.  e.  one  of  the  cases 
i&  which  such  an  act  is  committed  is  where  execution  has  been 
levied  by  seizure  and  sale  of  the  debtor's  goods,  and  the  debtor 
kas  not  within  five  days  of  the  sale  satisfied  the  debt  "by 
payment  or  otherwise.''  There  are  two  things  necessary  to 
oonstitnte  an  act  of  bankruptcy,  and  these  two  things  are  copu- 
latively  conjoined.  There  must  be  a  sale  under  an  execution, 
and  also  a  failure  upon  the  part  of  the  debtor  to  satisfy  the 
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administration  of  justice,  but  is  simply  a  manoeuvre  on  Spencer 
Ex  parte  part  to  prejudice  the,  evidence  of  Green  when  he  comes  forwai 
"**^  as  a  witness  in  the  perjury  case.  The  application  is  certain! 
Wtndeyer  J.  gQ^e^iiat  of  a  uovol  character,  and  no  case  has  been  shewn  toi 
in  which  it  appears  that  a  course  similar  to  that  which  the  Con 
is  now  asked  to  take  has  ever  been  pursued,  though  we  wei 
referred  to  the  case  of  Ex  parte  Cooper  (1)  as  a  precedent  wlii( 
would  justify  the  Court  in  taking  this  step,  and  in  restrainii 
Spencer  from  proceeding  further  with  his  information.  The  ca 
of  Ex  parte  Cooper  (1)  arose  out  of  some  Equity  proceeding 
While  the  suit  was  pending  in  the  Equity  Court,  one  of  the  parti 
instituted  a  prosecution  for  perjury  against  one  of  the  witnessei 
the  witness  thereupon  applied  to  this  Court  for  an  ord 
to  restrain  the  prosecutor,  and  the  ground  upon  which  t 
application  was  based  was  the  same  as  that  upon  which  we  a 
asked  to  grant  the  present  application,  that  is  that,  under  t 
circumstances  of  the  case,  the  prosecution  tended  to  interfere  wi 
the  due  administration  of  justice,  as  its  object  evidently  was 
cast  a  slur  upon  the  character  of  the  witness  in  the  Equity  suit.  T 
same  arguments  were  urged  against  the  application  in  that  C£ 
as  have  been  urged  to-day — that  no  precedent  could  be  four 
and  that  it  was  dangerous  to  interfere  in  any  way  with  t 
administration  of  criminal  justice ;  but  the  Court,  by  a  majori 
decided  that  it  had  the  power  invoked,  and  that  it  oug 
to  use  that  power  in  restraining  the  prosecution  for  perju 
That  appears  to  me  to  be  an  authority  that  this  Court  has  t 
power  to  make  the  order  which  is  asked  for  here,  and  the  oi 
question  which  remains  is,  whether  such  a  case  has  been  mc 
out  as  would  justify  the  Court  in  exercising  that  power. 

It  is,  of  course^  in  every  case  a  grave  matter  to  interfere  wi 
the  administration  of  justice,  especially  in  criminal  matters,  I 
it  is  the  duty  of  this  Court,  having  control  over  all  Courts 
inferior  jurisdiction,  to  see  that  the  administration  of  justice 
kept  pure  in  its  course,  and  that  no  one  is  allowed  to  interfi 
with  it.  The  observations  of  Faucett,  J.,  in  Ex  pa/rte  Cooper  (1) ; 
very  much  to  the  point :  "  It  is  said  that  it  is  a  very  8eri< 
thing  to  interfere  with  the  progress  of  a  criminal  trial.  But  is 
(1)  1  N.S.W.  L.B.  14^. 
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re  serious  to  allow  the  course  of  justice  to  be  interfered 
r  a  proceeding  like  the  present  f  I  think  the  protection 
lessesj  the  securing  to  them  the  right  of  giving  their 
e  safely^  and  unbiassed  by  having  a  charge  of  perjury 
t  against  them^  just  as  important  as  securing  the  adminis- 
of  justice  in  criminal  Courts.  I  think  by  doing  the  one 
the  other/^  In  this  case  the  application  is  based  upon  the 
tion  that  Spencer  has  not  acted  bond  fide  in  instituting 
^secntion  for  forgery,  and  I  must  say  that  it  seems  to  me, 
'  at  the  facts  disclosed  before  the  Court,  that  there  is 
reaaon  for  such  a  supposition;  the  action  out  of  which 
roceedings  originated  was  tried  in  the  early  part  of  the 
[id  it  is  clear  that  Spencer  must  have  known  the  evidence 
hicb  that  action  was  based — namely,  that  this  document 
s  signature — some  time  before  the  action  took  place,  yet 
taken  no  steps  until  the  present  time,  when  he  himself 
committed  for  perjury,  and  he  knows  that  Green  will  be 
as  a  witness  against  him.  Under  these  circumstances 
ure  very  grave  reasons  to  suspect  that  Spencer  is  not 
d  by  a  bona  fide  desire  of  bringing  a  criminal  to  justice 
ti  as  by  a  wish  to  cast  a  slur  upon  the  evidence  which  will 
ght  forward  against  him  when  he  is  put  upon  his  trial 
ury,  and  I  think,  therefore,  that  this  application  should 
ted,  and  that  an  order  should  be  made  directed  against 
",  restraining  him  from  proceeding  further  with  the 
tion  he  has  laid  against  Green,  until  the  charge  of  perjury 
1  decided. 


1888. 


Ex  parte. 
Gbksk. 

Windey^r  J, 


,  J.  I  shall  be  very  careful  to  say  nothing  which  will  in 
7  prejadice  the  case  of  the  man  Spencer,  now  under  com- 
T  perjury ;  but  without  adverting  at  length  to  the  circum- 
[)f  the  case  (which  are  very  familiar  to  mC;  inasmuch  as  I 
at  the  trial  of  the  younger  Spencer  at  the  recent  sittings  of 
:ral  Criminal  Court),  I  may  say  that  they  are  very  excep- 
id  hardly  likely  to  recur ;  and,  while  I  concur  in  thinking 
case  of  ^JEx  parte  Cooper  (1)  is  an  authority  for  taking  the 
hich  the  Court  is  now  asked  to  pursue,  I  am  desirous  to 
SQch  a  course  should,  in  my  opinion,  only  be  taken  in 
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certain  peculiar  and  exceptional  circumstances.  I  am  by 
means  prepared  to  say  that  the  mere  fact  that  the  respond 
has  been  accused  of  a  crime,  and  is  now  under  committal  to  ti 
his  trial,  is  in  itself  a  su£Scient  reason  that  the  application  she 
be  granted,  and  the  respondent  restrained  from  instituting 
prosecution  against  the  applicant,  and  thereby  shut  out  fr 
seeking  to  prove  that  the  witnesses  against  him  had  cc 
mitted  perjury ;  because  it  seems  to  me  that  this  mi| 
bring  about  a  grievous  miscarriage  of  justice.  A  man, 
instance,  might  be  under  committal  for  trial,  and  he  might  be 
a  position  to  bring  testimony  to  prove  that  the  witnesses 
whose  evidence  he  was  committed  were  swearing  falsely,  anc 
would  clearly  be  a  gross  injustice  to  restrain  him  from  proceed 
against  these  witnesses,  since,  when  he  came  to  be  tried,  si 
testimony  might  be  unavailable.  But  the  circumstances  of  t 
case  are  exceptional,  and  I  thi  nk  it  is  incumbent  on  the  respond 
to  give  the  Court  some  kind  of  explanation  why  it  is  that  th 
proceedings  were  n  ot  instituted  before.  The  affidavits  shew  t 
it  is  many  months  since  Spencer  first  knew  of  this  docum 
bearing  a  signature  alleged  to  be  either  his  or  his  son's,  and 
no  steps  were  taken  against  Green  until  after  the  acquittal  of 
younger  Spencer.  It  may  be  that  this  prosecution  was  begui 
consequence  of  some  observation  which  may  have  fallen  fr 
some  persons  in  commenting  upon  the  evidence  given  at 
trial,  that  evidence  being  of  an  extremely  contradictory  charact( 
but  it  seems  more  probable  that  the  information  was  laid  mer 
by  way  of  a  manoeuvre  to  discredit  Green,  who,  of  course,  wo 
probably  be  called  as  a  witness  against  the  elder  Spencer.  I 
not  say  whether  that  is  so  or  not,  but  it  seems  to  me  that 
harm  can  be  done  to  Spencer  by  granting  this  applicati 
because  it  does  not  appear  that  there  is  a  danger  of  any  evidei 
being  lost  which  might  be  brought  against  Green  if  the  pre 
cution  were  allowed  to  proceed,  and  I  think,  therefore,  that 
are,  under  the  circumstances,  justified  in  using  the  power  whi 
as  Ex  parte  Cooper  (1)  shews,  we  undoubtedly  possess,  and  that 
order  should  go,  not  in  any  way  restraining  the  police  authoril 
or  the  Crown  law  officers  from  instituting  a  prosecution  if  tl 
(1)  1  N.S.VV.  L.R.  113, 
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bat  directed  against  the  elder  Spencer  to  restrain  him 
needing  with  the  information  which  he  has  laid  against 
itil  the  trial  for  perjury  is  over.  It  is  said  that  if  Spencer 
[>wed  to  proceed  some  other  person  will ;  if  that  person 
those  whose  signature  of  the  document  in  question  is 
by  GreeO;  I  think  it  not  improbable  that^  if  application 
o  the  Courts  he  also  will  be  restrained  until  after  the 
le  elder  Spencer. 

i,  J.  I  concur  that  Ex  parte  Oooper  (1)  shews  we  have  the 
roked  in  this  application.  I  do  not  think  that  the  power 
s  exercised  simply  because  the  Court  possesses  it,  but  in 
a  sufficient  jmma/ocie  case  is  made  out  to  justify  us  in 
tg  the  respondent  from  proceeding  with  this  information 
jr  his  trial  is  over.  The  length  of  time  which  he  has 
to  elapse  without  taking  any  step  against  the  applicant 
to  the  conclusion  that  he  probably  is  not  actuated  by  a 
bring  this  man  to  justice ;  and  in  any  case  it  appears  to 
in  instituting  these  proceedings  he  is  interfering  with 
Sktj  course  of  justice,  the  result  of  which  would  be  to 
te  matters  when  he  is  put  on  his  trial  for  perjury.  There 
irse,  nothing  in  this  prohibition  which  will  prevent  the 
on  for  forgery ;  the  only  difference  will  be  that  it  cannot 
^ed  with  until  after  the  trial  of  the  respondent  for 

Prohibition  granted  with  coats; 
respondent  restrained  from  pro- 
ceeding with  theprosecutionuntil 
after  his  own  tridl  for  perjwry, 

leys  for  applicant :  Street  and  Paterson. 
ney  for  respondent :  K  P.  Crick. 
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Rettitmiiou  of  ttolen property —Order  under  t.AtV^  of  46  Vic,  No,  17,  in  fa 
of  original  owner — Absolute  title  of  purchaeer  ont  of  pound — Practice — Dit 
Court  appeal — Rule  niei. 

J .  The  defendant  whoM  horse  had  been  stolen  prosecuted  the  thief  to  conYic 
and  obtained  an  order,  under  s.  413  of  46  Vio.  No.  17,  for  its  restitution  to 
The  horte  after  being  stolen,  and  before  being  recovered  by  the  police, 
impounded  for  trespass,  :ind  regularly  sold  to  the  plaintiff  under  the  Impoun 
Act,  In  an  action  of  trover  in  a  District  Court,  a  verdict  was  given  foi 
defendant. 

Held  (on  appeal),  that  the  plaintiff  had  obtained  an  indefeasible  title  ui 
the  Impounding  Act  as  afi^inst  the  original  owner;  and  that  the  orde 
restitution  was  a  nullity,  as  the  defendant  was  not  at  the  time  the  order 
made  the  owner  of  the  horse. 

District  Court  appeal. 


Gannon  for  the  plaintiff  (appellant). 
If  (din  for  the  defendant  (respondent). 
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The  rule  nisi  was  applied  for  in  vacation  to  Stephen,  J., 
granted  by  him,  returnable  before  the  Full  Court. 

The  facts  and  arguments  su£Sciently  appear  from  the  jt 
ments,  where  the  authorities  cited  are  fully  reviewed. 

The  judgment  of  Mr.  District  Court  Judge  Dowling,  ] 
appealed  against,  was  as  follows  : — 

This  was  an  action  of  trover  and  detinue  to  recover 
value  of  a  horse.  The  defence,  hereafter  referred  to,  was 
forth  in  a  plea  of  justification. 

The  plaintiff's  case,  as  proved,  was  that  he  bt)Ught  the  h 
in  question  out  of  the  pound  in  Newtown,  on  the  25tl 
November,  1886.  The  requirements  of  the  Pound  Act  ^ 
complied  with.  Under  ordinary  circumstances  his  title  w< 
therefore  be  perfect.  He  would  have  the  property  and 
possession. 

The  defendant's  case  was,  as  proved,  that  he  lost  the  s 
horse  in  October,  18M  ;  that  at  the  Quarter  Sessions  holdei 
Darlinghurst  in  April,  1887,  he  prosecuted  to  conviction 
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Weir  for  stealing  that  identical  horse ;  that  aftOrwards, 
nest,  the  Chairman^  Judge  Backhotiae,  ordered  the  horse 
tored  to  the  defendant^  and  that  by  virtue  of  that  order 
efendant)  became  possessed  of  it^  and  thus  justified  his 

>  restore  it  to  the  plaintiff. 

contended  for  the  plaintiff  that  his  title  was  indefeasible, 
the  subBequent  order  of  restitution  of  the  Judge  could 
Ige  that  title. 

J  other  hand,  it  was  contended  by  Mr.  Bolin  that  the 
le  colony  (section  413  of  the  Criminal  Law  Amendment 
^83)  is  different  somewhat  to  a  similar  law  in  England ; 
B  latter  it  is  compulsory  upon  conviction  for  the  Court  to 
tolen  property  or  property  obtained  by  false  pretences 
wner.  Yet,  in  this  colony,  when  once  the  Court  has 
I  the  juriiidiction  of  giving  restitution,  the  law  in  each 
in  effect  the  same.  He  cited  Vilmont  v.  Bentley  (1). 
oods  were  obtained  by  false  pretences,  and  though 
market  overt,  upon  conviction,  no  order  of  restitution 
►een  made,  it  was  held  the  property  reverted  to  the  owner, 
ig  a  decision  on  the  contrary.  Here  it  was  argued, 
of  the  conviction  and  Judge  Backhcyaae^s  order,  the 
in  the  horse  reverted  to  the  defendant,  the  former 
rom  the  time  of  the  conviction. 

considerable  difficulty  in  deciding  this  case,  for  on  the 
[  it  jn3,Y  be,  and  has  been,  contended  that  a  man  who 
s  out  of  a  pound  has  a  statutory  title  good  against  all 
I  ;  jet,  oil  the  other  hand,  the  real  owner  did  all  he 
bring  the  thief  to  conviction.  He  succeeded  in  that, 
1  invoked  Judge  BackhoiMe'a  jurisdiction  to  make 
n,  which  he  ordered,  and  which  order  is  in  existence 
i.  Whichever  way  I  decide  the  case,  my  decision  must 
dship  on  one  or  the  other  party.  The  Legislature,  in 
e  Courts  power  to  make  restitution,  did  so  to  stimulate 

>  prosecute  thieves ;  and  if  the  sale  in  a  pound  would 
restitution  being  made,  prosecutors  might  be  thus 
1  not  to  prosecute. 

Verdict  for  the  defendant, 
(1)  18  Q.B.D.  322. 
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The  arguments  on  the  appeal  were  heard  on  March  12,  wl 
the  Court  reserved  judgment. 

On  June  14th, 

The  Chief  Justice.  The  facts  of  this  case  are  somewl 
peculiar,  and  involve  a  principle  of  some  importance.  It  appe 
that  the  defendant  was  possessed  of  a  horse,  which  in  the  moi 
of  October,  1886,  was  stolen  from  liim  by  one  Weir,  who  ' 
since  been  convicted  of  the  theft.  In  the  month  of  Novem 
following  this  horse  was  found  trespassing  upon  tbe  lands  c 
Mrs.  Lewis.  She  kept  the  horse  for  some  10  days  f 
advertised  for  its  owner ;  there  being  no  reply,  she  caused 
horse  to  be  impounded  in  the  public  pound.  All  the  conditi 
of  the  Impounding  Act,  29  Vic.  No.  2,  having  been  complied  w 
the  horse  was  sold  by  the  poundkeeper  under  the  provisiom 
the  20th  section  of  the  Act,  and  after  all  damages  and  expeo 
were  paid  and  allowed  for,  the  balance  of  the  purchase  moD 
amounting  to  £3  2s.,  was  in  due  course  forwarded  to  the  Treasi 
under  the  provisions  of  the  21st  section  of  the  Act.  The  plain 
was  the  purchaser  of  the  horse  at  the  pound  sale.  When  W 
was  arrested  for  the  theft,  the  police  took  the  horse  into  tl 
charge,  and  after  his  conviction  the  defendant  applied  to 
Judge,  Mr.  District  Court  Judge  Backhotise  for  an  order 
restitution,  under  the  413th  section  of  the  Criminal  Law  Ame 
ment  Act,  His  Honour  not  being  informed  as  to  the  sale  oul 
the  pound,  made  the  order  asked  for,  whereupon  the  police  han< 
over  the  horse  to  the  defendant.  The  plaintiff  then  brought  t 
action  in  trover.  The  case  was  tried  before  his  Honour  ] 
District  Court  Judge  Bowling,  who,  on  the  ground  that 
order  of  Mr.  District  Court  Judge  Backhouse  for  restitut 
remained  unrevoked,  as  also  on  the  ground  of  public  poll 
found  a  verdict  for  the  defendant,  assessing,  however,  the  va 
of  the  horse  at  15Z.,  should  this  Court  think  that  his  ruling  i 
erroneous.  It  is  contended  that  the  cases  commencing  ^ 
Horwood  V.  Smith  (2)  (decided  upon  21  Henry  VIII.,  c 
11,  and  subsequent  statutes),  which  entitle  an  owner  of  prope 
to   restitution   on   the   conviction   of  the   thief,   apply.     Th 
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WB  passed  to  encourage  the  prosecutions  of  thieves ;  and 
r  to  do  80  the  law  as  to  sales  of  stolen  property  in 
overt  was  altered.  I  ani  of  opinion  that  these  authorities 
effect  the  question  we  have  to  decide.  In  tte  case  of  a 
market  overt  the  title  to  the  property  is  traced  through 
jf,  as  at  some  period  of  the  devolution  of  the  title  he 
s  its  owner.  In  this  case,  however,  the  horse  is  found 
sing  by  a  person  entirely  unconnected  with  the  thief,  and  is 
lon  impounded,  according  to  law.  fiy  this  impounding 
mdkeeper  holds  the  horse  for  the  owner,  and  if  not 
I  by  him  within  a  prescribed  time  the  sale  takes  place 
m  order  of  some  Justice  of  the  Peace.  (See  section  29.) 
Dceeds  after  payment  of  damages  and  charges  are  handed 
*lerk  of  the  peace,  who  forwards  them  to  the  Colonial 
'er  (see  section  21),  who  passes  them  to  a  separate  account 
ealt  with  as  provided  for  by  section  38.  The  purchaser 
the  pound  does  not  make  title  directly  or  indirectly 
1  the  thiof ;  his  title  is  under  the  statute,  and  is  complete 
ast  everyone ;  the  proceeds  of  the  sale,  less  damages  and 
I,  become  the  property  of  the  owner,  but  the  sale  has 
him  to  cease  to  be  the  owner,  of  the  animal  sold.  Were  it 
se,  no  one  would  be  safe  in  purchasing  property  out  of  a 
and  property  so  sold  would  be  sacrificed  to  the  detriment 
wner  of  such  property  ;  whereas,  when  it  is  known  that  a 

of  a  pound  confers  a  good  statutable  title,  property  so 
[>iild  at  all  times  command  its  true  market  value.  It 
therefore,  that  where,  as  in  this  case,  the  sale  out  of  the 
^kes  place  before  conviction,  the  former  owner  is  not  the 
F  the  animal  at  the  time  of  the  conviction,  and  is  not  a 
n  whose  favour  an  order  can  be  made  under  the  413th 
f  the  Criminal  Law  Amendment  Act.  The  order,  there- 
le  by  Mr.  District  Court  Judge  Backhouse  was  a  nullity, 
kde   in  favour  of  a  person  who,  although  formerly  the 

tlie  horse,  was  not  the  owner  at  the  time  of  the  order 
ad  the  decision  of  Mr.  District  Court  Judge  Bowling, 
apon  tho  validity  of  such  order,  is  erroneous,  and  should 
ed.  There  will,  therefore,  be  a  verdict  entered  for  the 
with  15/.  damages^  and  costs.  The  defendant  must  pay 
of  this  appeal. 
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WiNDBYBR,  J.  The  question  for  oar  determination  in  this  c 
is  a  very  simple  one.  A  stolen  horse  is  impounded  for  trespi 
The  plaintiff  buys  it  out  of  the  pound.  Subsequently,  on 
conviction  of  the  thief  who  stole  the  horse,  the  Chairman  of 
Court  of  Quarter  Sessions  made  an  order  for  its  restitutioii 
the  defendant,  who  was  its  owner  at  the  time  it  was  stolen, 
an  action  of  trover  in  the  District  Court  to  recover  the  horse, 
Judge  gave  a  verdict  for  the  defendant,  who  set  up  the  order 
restitution  as  a  defence  to  the  plaintiff's  claim.  From  1 
decision  the  plaintiff  has  appealed.  The  question  is  whether 
decision  can  be  upheld.  I  am  clearly  of  opinion  that  it  cam 
Section  413  of  the  Criminal  Law  Amendment  Act  empowers 
Judge  to  order  the  restitution  of  stolen  property  to  its  owi 
But  at  the  time  this  order  was  made  the  defendant  from  wl 
the  horse  had  been  stolen  was  not  its  owner.  The  English  ca 
cited  during  the  argument  have  no  application  to  that  before 
as  the  decisions  in  those  cases  rest  entirely  upon  Imperial  A 
and  the  rights  of  parties  purchasing  in  market  overt,  a  mode 
sale  having  no  legal  recognition  in  this  colony ;  the  argumc 
moreover,  based  upon  the  principle  that  a  thief  can  give  no  ti 
having  no  bearing  upon  the  present  case.  Here  the  title  of 
plaintiff  is  in  no  way  derived  from  the  thief  who  stole  the  hoi 
but  rests  entirely  upon  the  plaintiff's  purchase  of  the  horse 
of  the  pound,  such  sale,  if  conducted  under  the  provisions  of 
Act,  giving  the  purchaser  an  indefeasible  right  of  property 
the  animal  sold.  Under  the  provisions  of  the  Impounding  . 
(29  Vic.  No.  2),  such  sale  is  evidently  regarded  as  one  on  be! 
of  the  owner  of  the  impounded  animal,  as  the  balance  of 
proceeds  of  the  sale,  after  payment  of  pound  dues  and  damages^ 
under  the  provisions  of  section  38,  held  for  his  benefit,  and 
clearly  cannot  be  entitled  to  the  animal  as  well  as  to  the  proce 
of  its  sale.  The  question  whether  a  horse  has  been  stolen  j 
then  allowed  to  trespass,  or  whether  it  has  been  carelessly 
maliciously  turned  out  of  its  stable  or  paddock  to  annoy 
owner,  and  so  has  trespassed,  cannot  affect  the  right  of  the  pen 
to  impound  on  whose  land  it  strays,  and  the  horse  being  o 
impounded  all  the  legal  consequences  of  its  impound 
necessarily  follow  up  to  the  sale  of  the  animal  for  the  benefit 
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er,  if  not  preiriously  released  by  him.     For  these  reasons, 

opinion  that  a  verdict  for  15Z.,  the  value  of  the  horse  as     Emblem 
i  by  the  Dit^trict  Court  Judge,  should  be  entered  for  the      McRae. 


L 


Windeger  J. 


EB,  J,  This  in  au  appeal  from  the  District  Court.  A 
as  stolen  from  the  defendant  and  afterwards  impounded 
^larly  sold  to  the  plaintiff  under  the  provisions  of  the 
idifig  AcL  After  the  sale  the  defendant  prosecuted '  the 
I  conviction^  and  obtained  from  the  Judge  at  the  trial  an 
'or  restitution  under  the  413th  section  of  the  Oriminal 
niendment  Act  Plaintiff  then  brought  the  present  action 
Dis^trict  Court  to  recover  possession  of  this  horse  from  the 
I  owner,  ami  a  verdict  was  given  against  him.  Plaintiff 
solely  upon  Iiib  title  by  virtue  of  the  Impounding  Act; 
mt  relied  upon  his  original  ownership  and  the  order  for 
ion.  The  title  of  the  plaintiff  was  prima  facie  good,  and 
the  order  fitr  restitution  took  away  that  title,  he  was 

to  recover.  We  have  to  consider  whether  the  order 
X  effect,     hi  the  cases  of  Horwood  v.  Smith  (3)  ;   Scatter- 

Si^lvester   (4) ;    Cundy  v.  Lindsay  (5) ;    and  Vilm.ont  v. 

(6)  (in  which  latter  case  Moyce  v.  Newington  (7)  is 
3d,  and  NickUng  v.  Heaps  (8)  is  rejected),  the  whole 
1  of  the  rights  of  the  original  owner  after  prosecution  tq 
on  and  order  made  for  restitution  is  fully  discussed,  both 
ct  to  property  feloniously  stolen,  and  also  in  respect  to 
^    firaudulently    obtained.     With    the    latter    we    have 

to  do  in  this  case,  except,  in  applying  the  decisions,  to 
nind  the  distinction  that  in  the  former  case,  unless  there 
I  a  change  of  ownership  apart  from  the  taking  by  the 
hy  a  Bale  in  market  overt,  the  tortious  taking  has  no 
dives ting^  the  original  owner  of  his  title,  or  in  giving  any 
subsequent  purchasers,  however  bona  fide,  who  claim 
the  thief  ;  while  in  the  latter  case,  if  there  was  a  bare 
\ug  fco  the  root  of  the  transaction  the  property  of  the 
owner     was   no   more    divested    than   in   the   case    of 


3)  2  T.  B.  760, 
♦)  15  Q,B.  S06. 
5)  :i  y.B.D-  oe. 


(6)  18  Q.B.D.  322. 

(7)  4  Q.B.D.  82. 

(8)  21  L.T.  (N.S.)  754. 
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larceny ;  but  where  the  false  pretence  was  of  snch 
character  as  to  make  the  transaction  voidable  only,  the  prope 
actually  passed,  subject  to  be  avoided  by  the  person  defrauded  ( 
the  judgment  of  Lord  Eaher,  M.R.,  in  VUmont  ▼.  Bentley)  (9). 
the  case  of  a  sale  in  market  overt  by  the  thief  or  any  ( 
claiming  through  him,  or  in  fact  by  any  person,  the  propert] 
wholly  taken  out  of  the  original  owner  and  passes  to  the  p 
chasdr.  In  such  a  case  it  is  established  beyond  dispute  that 
order  for  restitution,  or  even  the  prosecution  to  conviction  of 
felon,  by  the  original  owner,  causes  the  property,  which  1 
passed  out  of  the  original  owner,  to  revest  in  him  from  the  ti 
of  conviction.  This  is  said  to  be  the  effect  of  the  statute  21 
VIII.,  c.  11,  and  the  subsequent  Acts  with  regard  to  restituti 
While  the  words  of  these  enactments  have  varied  from  time 
time,  the  effect  upon  the  ownership  of  the  party  prosecuting 
conviction  has  continued  substantially  the  same,  except  tl 
whereas  cases  of  larceny  alone  were  contemplated  by  the  oli 
statutes,  cases  of  fraud  and  false  pretence  are  included  in  i 
provisions  of  the  present  Act.  The  present  was  a  case 
felonious  taking,  and,  as  has  been  said,  if  the  plaintiff  1 
obtained  the  horse  by  sale  in  market  overt  between  the  laroc 
and  the  conviction,  his  property  in  the  animal  would,  accordi 
to  the  authorities,  have  been  changed  by  the  subsequent  pro 
cution  to  conviction  and  order  for  restitution.  The  object  of  i 
statutes  was  to  encourage  the  prosecution  of  offenders,  and  it  t 
held  that  as  between  two  innocent  persons, — ^the  purchaser 
the  market  overt,  and  the  original  owner  who  had  been  robl 
of  the  horse,  and  who  had  prosecuted  the  thief  to  convictioi 
the  right  of  the  person  &voured  by  the  statute  should  previ 
and  that  for  this  purpose  his  title,  which  had  been  interrupl 
by  the  sale  in  market  overt,  reconmienced  at  the  conviction 
the  thief.  There  are  n:iany  dicta  of  Judges  to  the  effect  that  i 
conviction  revests  the  property  at  the  time  of  the  conviction 
the  original  owner ;  but  these  must  be  taken  in  connection  w 
the  cases  before  those  learned  Judges  at  the  time,  and  as  indii 
tive  of  the  intention  of  the  statute  law  for  the  encouragement 
proper  prosecutions  for  larceny.     It  can  scarcely  be  seriou 

(»)  18  Q.B.D.a22. 
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ei  that  if  the  original  owner  had,  before  conviction, 
d  possession  of  his  horse,  and  sold  him,  even  in  market 
5  a  bona  fide  purchaser  for  value,  and  received  the  price, 
?^iction  of  the  thief  would  revest  the  horse  in  the  original 
md  enable  him  to  keep  him  as  against  the  bona  fide  pur- 
for  this  would  be  an  incentive  to  fraud,  and  contrary  to 
iciples  of  natural  justice.  Such  never  could  have  been 
ntion  of  the  Legislature,  and  cannot  have  been  the  inten- 
the  Courts  who  have  striven  to  interpret  its  Acts  ;  and, 
11,  it  is  not  a  matter  of  express  enactment,  but  of 
lent  from  the  policy  of  the  Acts.  It  is  evident,  there- 
at the  revesting  of  the  property  after  a  sale  in  market 
ihough  expressed  in  general  terms,  does  not  extend  to 
il©  in  market  overt.  To  what  does  it  apply  ?  I  think, 
to  unauthorised  sales  in  market  overt;  that  is  to  say, 
^t  authorised  by  the  real  owner,  which,  notwithstanding 
it  of  authority  of  the  seller,  were  held  to  convey  the 
Y  absolutely  to  the  purchaser,  and  in  which  the  title  was 
\j  traceable  through  the  thief.  Does  the  same  principle 
>  pound  sales  as  to  such  unauthorised  sales  in  market 

I  think  not.  A  sale  in  market  overt  was  held  to  pass 
>erty  notwithstanding  the  defect  of  title  in  the  seller  on 

of  public  policy,  and  the  statutes  with  regard  to 
on  were  held  to  be  so  much  more  in  furtherance  of  public 
hat  aw  soon  as  their  aid  was  invoked — that  is,  upon 
jn  of  the  thief  on  the  prosecution  of  the  owner — they 
ied  the  title  otherwise  conclusively  presumed  in  the  case 
in  market  avert,  and  revested  the  title  in  the  original 
But  the  principle  of  vesting  property  in  the  purchaser 
a  market  overt  depended  entirely  upon  the  presumption 
sale  was  unauthorised.  Had  it  been  a  sale  by  a  person 
le  legal  ownership  the  principle  involved  in  the  term 
rket  would  not  be  required,  and  would  never  apply, 
^tilar  sale  out  of  the  pound  is  a  sale  with  legal  authority, 
le  on  behaU  of  the  real  owner,  whoever  he  may  be,  in 
is  estopped  by  statute  &om  denying  the  right  of  the 
per  to  sell  for  him.  The  poundkeeper  holds  the  horse 
¥ner  prior  to  sale^  and  must  give  him  up  to  him  upon 
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payment  of  all  due  cliarges^  and  after  the  sale,  he  must  return 
the  owner  any  balance  of  money  received  for  the  horse  af 
payment  of  all  due  charges.       The  sale   out   of   the   pound 
therefore  one  of  a  wholly  different  nature  from  the  unauthorii 
sale  in  market  overt ;  and  when  we  consider  that  the  owner 
the  horse  sold  out  of  the  pound  was  entitled  to  receive,  and  n 
have   received   from   the   poundkeeper,    any  part  of   the  pr 
received  for  him  which  remained  over  and  above  the  charges 
damages,  pound  dues,  &o,,  it  would  be  strange  if   that  owi 
were  aldo  to  be  permitted  to  recover  the  horse  which  had  b( 
sold  as  well  as  this  balance  of   the  price.      Upon  the  whok 
have  no  doubt  that  the  original  owner  of   a  horse  sold  nn( 
such  circumstances  is  not  entitled  to  reclaim  hitn,  even  af 
prosecution  of  the  thief  and  order  for  restitution,  as  against 
purchaser  from  the  pound.      The  judgment,  therefore,  of 
District  Court  Judge  should  be  set  aside:      His   Honour 
District  Court  Judge  having  assessed  the  damages  at  152., 
casei  this  Court  should  be  of   opinion  that  the  plaintiff    sho 
recover,  the  verdict  should  be  entered  for  the  plaintiff,  damages  1 


Verdict  entered  for  plaintiff ,  u 
151.  damages  and  costs,  dej 
dant  to  pay  costs  of  the  appe 


in 


Attorney  for  the  plaintiff  :  F.  Gannon. 
Attorney  for  the  defendant :  RoHn. 
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Criminal  law — False  pretence —4^  Vic,  No,  17,  s.  141. 

.  ^   ^     .  Tho  r  J. 

ioner  was  convicted  on  an  information  charging  him  with  having    Wiruieiffr  J. 

OOI.  from  M.  by  a  false  pretence.    The  alleged  false  pretence  con-  and 

repreaiiiitation  by  the  prisoner  that  a  sum  of  1001.  was  due  to  him  /»*<*  J. 
an  arehitect's  certificate  for  work  and  labour  done,  when  as  a  matter 
!  hadj  before  receiving  the  certificate,  and  consequently  before  the 
payable,  given  to  M'G.  and  C.  orders  on  O.  for  the  sums  of  531.  and 
d.  respectively,  to  be  paid  out  of  the  lOOL  when  it  should  accrue  due. 
I  At  the  trial  refused  to  direct  the  jury  that  if  they  found  that  the 
Blieved  he  had  a  right  to  cancel  the  previous  orders  when  he  gave  M. 
'or  loot.,  they  should  acquit  the  prisoner. 

lat  the  Judge  was  wrong  in  refusing  so  to  direct  the  jury,  and 
'ison^r'g  itateroent  to  M.  was  not  a  false  pretence  within  46  Vic. 
141,  aod  that  conviction  must  be  quashed. 

CuiXF  JtTSTicB  and  Innbs,  J.    There  was  no  novation  of  contract. 

CfliSF  Justice  and  Windstib,  J.  Even  if  there  had  been  a  novation 
;  and  th«  prisoner  knew  it,  the  conviction  could  not  stand,  as  the 
He  pretence  involved  a  question  of  law,  and  was  not  a  misrepresentation 

mgfact. 

IB,  J.  If  there  had  been  a  novation  of  contract  and  the  prisoner 
le  eonviution  should  stand. 

I    CA3E    SBSEBVED. 

tcts  of  this  case  were  as  follows : — ^At  some  time  before 
37^  the  prisoner  was  building  a  stable  for  one  Osborn 
prrittt^n  contract^  according  to  which  the  prisoner  was  to 
>n  certificate  of  the  architect.  The  building  was  nearly 
d  in  July,  and  on  the  4th  July  the  prisoner  drew  two 
a  Osbom,  one  in  favour  of  McGregor  for  5SL,  and  one 
'  of  Cooper  for  SSL  IBs,  lid.  These  were  forwarded  to 
)at  before  they  came  to  his  hands  he  received  a  telegram 
prisoner  not  to  pay  them.  Eventually,  on  the  16th 
prisoner,  Osborn,  McGregor,  and  Cooper  met,  and  it 
ed  that  the  orders  should  be  re-dated  on  that  day,  with 
ional  words  '^  Pay  this  order,"  written  on  each,  and  on 
day  Osborn  accepted  them,  it  being  agreed  then  by  all 
lat  Osborn  should  cash  the  orders  upon  the  next  cer- 
[  the  architect  being  forwarded  to  him.     Osborn  then 
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took  possession  of  the  orders.  On  the  19th  July  the  priso 
went  to  the  architect  and  said  he  wanted  money  in  order  to 
McGregor  and  Cooper  at  once,  as  -he  expected  that  a  garnis 
order  would  be  served  upon  Osborn,  and  the  architect  thereu] 
issued  and  signed  the  final  certificate,  shewing  that  the  sim 
lOOZ.  was  due  on  the  work.  On  the  20th  July,  between  10 1 
1 1  a.m.,  the  prisoner  went  to  the  store  of  the  prosecutor,  Moi 
at  Bowral,  and  said  he  had  the  architect's  certificate,  and 
entitled  to  draw  on  Osbom  for  the  lOOZ.  due  upon  it.  He  i 
said  that  Osbom  was  not  in,  and  that  he  was  anxious  to  get 
money  to  pay  people  to  whom  he  owed  it,  and  asked  proseci 
to  give  him  his  cheque  for  lOOZ.,  which  prosecutor  did,  a 
receiving  from  prisoner  the  certificate  and  an  order  for  1 
amount.  Prisoner  cashed  the  cheque,  and  wrote  to  Osl 
cancelling  his  orders  of  July  16,  and  when  on  the  23rd  July 
prisoner's  order  and  the  architect's  certificate  were  shewi 
Osbom  by  the  prosecutor  he  refused  to  pay  the  lOOZ.,  a 
garnishee  order  for  64Z.  of  the  amount  due  to  prisoner  had  I 
served  on  him  two  days  previously.  The  counsel  for  the  pris< 
asked  Mr.  District  Court  Judge  Bowling,  before  whom  the  ( 
was  tried,  to  direct  the  jury  that  if  they  found  that  when 
prisoner  gave  the  order  to  the  prosecutor  he  believed  he  h 
right  to  cancel  the  previous  orders  given  to  Cooper  and  M'Gre 
they  should  find  a  verdict  of  not  guilty ;  also  that  if  the 
found  that  when  the  prisoner  gave  the  order  to  the  prosecute 
believed  he  had  a  right  to  cancel  the  previous  orders  given 
Cooper  and  McGregor,  and  at  that  time  intended  to  cancel  tl 
previous  orders,  they  should  find  a  verdict  of  not  guilty ;  i 
further,  that  the  evidence  shewed  that  at  the  time  the  order 
given  to  the  proseoutor  the  prisoner  had  the  right  to  req 
Osbom  to  pay  the  lOOZ.  to  him,  and  therefor^  there  wai 
evidence  of  the  false  pretence  charged.  His  Honour  decl 
to  accede  to  the  request  of  counsel,  but  reserved  the  questioi 
the  consideration  of  the  Full  Court.     Prisoner  was  convictec 

Edmunds,  for  the  prisoner.  The  alleged  false  pretence  is 
the  prisoner  said  that  Osbom  owed  him  1002.,  which  he 
entitled  to  receive  at  once. 
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HUT  Justice.    It  is  a  question  of  novation  of  contract : 
.  Qumey  (1) ;   Wilson  v.  Cowpland  (2).] 

rst  place  there  was  not  a  novation  of  contract. 


1888. 


Bboina 

V. 

Murphy. 


It  appears  to  me  that  this  ease  is  governed 


riB,  J. 
'>tze  (8).] 


ses  of  novation  of  contract  there  mast  be  an  extinction 
t.  Here  there  was  no  debt  in  existence^  because  the 
certificate  had  not  yet  been  given :  Liversidge  v. 
(4) ;  Oochrane  v.  Oreen  (5) ;  Fairlie  v.  Denton  and 
Secondly,  if  there  were  a  novation,  prisoner  was 
an  acquittal  if  he  bona  fide  believed  that  he  had  a 
3  money,  and  this  was  not  left  to  the  jury. 

inge,  for  the  Crown.     Ash  v.  Jones  (7). 

J.  Here  there  was  no  ascertained  debt  at  the  time 
iment  was  made  :  Griffin  v.  Weatherby  (8).] 

I  come  within  the  law  laid  down  by  Blackburn,  J.,  in 
quoted  in  Ash  v.  Jones  (7)  :  "  or  found  actually 
accruing  in  the  hands  of  a  third  person.^' 

9119  Justice.  Blackburn,  J.,  refers  to  something 
f  aocme  ;  this  debt  might  accrue  and  might  not.  It 
)n  the  architect's  certificate,  which  might  never  be 


3  other  points,  at  the  time  the  prisoner  got  this  money 
rosecutor  not  a  word  was  said  about  the  orders  which 
I  McGregor  held,  and  therefore  it  was  not  necessary  to 
|ury  on  that  point. 

[EF  Justice  (after  stating  the  facts  of  the  case).  I 
ion  that  this  conviction  cannot  be  sustained.     In  the 


^  Bing.  372. 
5  B.  &  A.  228 
4  S.C.R.  86. 
I  H.  4  N.  6Q9. 


(5)  9  C.B.  N.S.  448. 
(«)  8  B.  «fe  0.  395. 
(7>  Knox  B.  285. 
(8)  L.B.  8  Q.B.  758. 
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first  place^  the  facts  stated  do  not  satisfy  me  that  there  wi 
novation  of  the  contract,  because  it  does  not  appear  that  tl 
persons,  Cooper  and  McGregor,  had  released  the  prisoner  t 
his  debt  and  accepted  Osborn  as  their  debtor  in  his  place, 
that  Osborn  was  discharged  from  the  debt  due  to  the  prisone 
as  to  be  no  longer  liable  to  him,  and  under  such  circumstai 
there  could  be  no  novation  of  contract.  But  independent) 
this,  I  am  of  opinion  that  at  the  time  these  orders  were  gi 
there  was  no  debt  due  ;  there  was  nothing  to  compel 
architect  to  give  his  certificate — he  might  very  well  have  refi 
it — ^and  until  he  gave  it  there  was  no  debt  in  existence  s( 
to  bring  the  case  under  the  principle  laid  down  in  Griffii 
Weatherhy  (9).  And  if  this  is  ho,  then  the  prisoner  had  a  r 
to  get  the  money  from  the  prosecutor  on  the  strength  of 
lOOZ.  due  to  him  from  Osborn. 

But  even  supposing  that  there  was  a  novation  of  contract, 
the  prisoner's  right  to  obtain  the  money  from  Osborn  depen 
upon  a  point  of  law  on  which  there  might  be,  and  in  fact 
been,  argument — a  point,  indeed,  of  such  difficulty,  that  if  we 
to  decide  it  each  Judge  on  the  Bench  might  take  a  diflfe 
view,  and  I  think  that  the  observations  oi:  Stephen,  C.J.,  in 
case  of  R.  v.  Lotze  (10),  are  applicable :  "  But  my  opinion  on 
whole  case  is  that  the  charge  as  laid  cannot  be  supportec 
point  of  law ;  and  that  on  its  appearing  at  the  trial  that 
prisoner's  right  to  sell  depended  in  part  on  a  question  of  law 
acquittal  should  have  been  directed."  I  think  therefore  that 
learned  Judge  ought  to  have  directed  an  acquittal,  and  certa 
he  ought  to  have  left  to  the  jury  the  questions  which 
Edmundft  asked  him  to  leave  to  them,  aud  therefore  witl 
going  into  the  moral  aspect  of  the  case  or  considerini^  whel 
the  prisoner's  conduct  was  honourable  or  not,  I  am  cle  irlv 
opinion  that  this  conviction  ought  to  be  quashed. 


WiNDBYBE,  J.       The  clearest  point  of  law  raised  in  the  < 
seems  to  have  been  lost  sight  of  by  all  parties  concerned  in 
trial.     The  prisoner  was  charged  with  obtaining  lOOZ.  from 
Morris  by  representing  that  that  sum  was  due  to  him  by 
(9)  L.B.  3  Q.B.  763.  (10)  4  S.C.R.  86,  at  p.  109. 
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for  work  done^  and  that  he  was  then  entitled  to  receive 
i^  and  as  the  law  clearly  is  that  to  constitute  a  false  pretence 
ist  be  some  misrepresentation  as  to  an  existing  fact>  the 
I  was  whether  the  evidence  shewed  that  there  was  a 
»entation  of  any  existing  fact.  To  my  mind  it  is  quite 
kt  the  assertion  of  the  prisoner  amounted  to  nothing  more 
a  assertion  of  a  right  to  receive  JOOZ.  from  Osborn,  and 

he  was  entitled  to  receive  this  money  was  a  question  of 

not  of  fact.  That  this  was  perfectly  clear  is  apparent 
)  fact  that  a  long  argument  has  taken  place  before  us  to 
the  Court  to  form  an  opinion  as  to  what  his  rights  were, 
some  time  during  that  argument  there  seemed  to  be^  and 
it  know  whether  there  is  not  now,  some  difference  of 

on  the  Bench  as  to  those  rights.  The  guilt  or 
»  of  a  prisoner  cannot  depend  upon  his  forming  a 
opinion  upon  a  point  of  law,  and  the  law  is  quite  clear 
liarge  of  false  pretences  cannot  be  sustained  by  simply 
vidence  that  there  has  been  an  untrue  representation  as 
ter  of  right  which  depended  on  questions  of  law,  and 
vas  a  matter  of  opinion  rather  than  of  fact.'  It  has 
Id  for  this  reason  in  PywelVs  case  (11),  that  an  in- 
n  for  false  pretences  cannot  be  sustained  upon  a 
rranty  as  to  the  soundness  of  a  horse^  and  so  in  Oatea's 
,  it  was  held  that  a  false  representation  that  a  certain 
I  due,  and  payable  on  a  balance  of  account,  was  not 
representation  of  an  existing  fact.  The  whole  of  the 
ing  upon  this  matter  was  admirably  summed  up  by  Sir 
Uephen  in  the  case  of  Regina  v.  Lotze  (10) ;  and  it 
to  me  that  this  case  is  governed  by  that  case.  Sir 
lephen  said:  "  The  authorities,  in  short,  seem  abundantly 
ish  my  conclusion — that  the  assertion  or  pretence  by 
ihis  case  of  a  '  right'  or  power  and  authority,  in  him  and 
er,  to  sell  the  cattle  which  formed  the  subject  of  their 
m,  cannot  sustain  an  indictment  for  a  false  pretence 
5  statate ;  and  no  one  contends  that,  if  not,  it  is  otherwise 

as  au  offence.  The  statement  bv  a  vendor,  however 
tly  nsia^le,  that  he  is,  or  believes  himself  to  be,  entitled,  or 
)  1  »tark  H.P.  403.  (12)  Dears  459. 


1888. 
Bbgika 
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^^^'  authorised  tosellthepropertynndernegotiation^isnorepreaentation 
£bgina  of  a  definite  matter  of  fact^  susceptible  (in  the  language  of  Erk, 
Mu^HT.  ^•^•)  ^^  decided  affirmation  or  denial,  as  ordinary  facts  are.  But,  if 
Windeyer  J.  equivalent  to  an  assertion  of  ownership,  it  would  {seeEichhoUzv. 
Bannister)  (13)  amount  to  a  warranty;  and  so,  it  would  seem, 
on  that  ground  alone,  not  be  indictable  as  a  pretence.  And  who 
is  certainly  to  ascertain,  as  you  may  respecting  an  ordinary  fkt, 
the  falsehood  or  reality  of  such  a  representation  ?  For  it  may 
depend,  as  already  observed,  on  the  simplest  or  on  the  most 
complicated  matters:  questions  of  lien,  of  agency,  of  powers 
under  a  settlement  and  other  points  of  much  intricacy.  It 
cannot  be  that  a  vendor's  guilt  or  ignorance  on  a  charge  of  take 
representation  should  depend  in  any  degree  upon  such  inquiries. 
And  if,  in  particular  instances,  the  charge  may  embrace  an 
assertion  rather  of  fact  than  of  legal  conclusion,  a  rule  of  law 
cannot  be  made  to  contract  or  expand  with  circumstances.  Gases 
may  with  ease  be  put  in  which  the  assertion  could  only  be 
regarded  in  4ny  fair  sense,  as  the  expression  of  opinion  on  a 
matter  of  law.  The  circumstance  merely  that  the  representation 
was  in  the  course  of,  and  related  to,  a  real  business  transaction 
would  not  alone  prevent  a  false  representation  (if  on  a  matter  of 
fact  simply)  from  being  deemed  a  pretence  within  the  statute. 
But  my  opinion  on  the  whole  case  is,  that  the  charge  as  laid 
cannot  be  supported  in  point  of  law  ;  and  that  upon  its  appearing 
at  the  trial  that  the  prisoner's  right  to  sell  depended  in  part  on  a 
question  of  law,  an  acquittal  should  have  been  directed.  I  will 
add  this,  that  whatever  the  character  of  a  business  transaction, 
however  fraudulent  or  tricky  it  may  be,  it  is  &r  safer  and  better 
that  the  guilty  individual  should  escape  than  that  the  criminal 
law  should  be  strained  to  meet  it,  especially  on  a  point  of  great 
and  acknowledged  difficulty,  on  which  the  ablest  men  may  be 
permitted  to  doubt."  I  am  of  opinion,  to  adapt  the  words  of  Sir 
Alfred  Stephen  to  this  case,  that  upon  its  appearing  at  the  trial 
that  the  prisoner's  right  to  the  lOOl.  depended,  in  part,  on  a  ques- 
tion of  law,  an  acquittal  should  have  been  directed.  For  the  guilt 
or  innocence  of  a  prisoner  cannot  depend  upon  a  point  of  law 
which  is  obscure  to  us  and  often  incomprehensible  to  the  class  of 
(13)  7  C.B.  N.S.  708. 
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persons  who  are  likely  to  be  charged  with  an  offence  of  this  nature.        ^'*^- 
Tliis  point   was   not  taken  at  the  trials  but  the  counsel  who      Eeoina 
appeared  for  the  prisoner  asked  the  Judge  to  direct  the  jury     mubpht. 
that  if  they  found  that  the  prisoner  believed  he   had  a  right  to  ^''indeyer  J. 
cancel  the  previous   orders  when   he   gave   the   order  to  the 
prosecutor,  they  should  acquit,  and  this  the  Judge  refused  to  do, 
and  in  so  refusing  acted  erroneously.      The  point   raised  by 
this  request  was  one  most  material  to  the  matter  before  the 
Court,  because  it  involved  the  question  whether  there  was  a 
mens  rea,  and  the  request  made  by  the  counsel  for  the  prisoner 
was  founded  upon   one   of   those   considerations    which    have 
influenced  Courts  in  laying  down  the  principle  that  a  prisoner 
cannot  be  found  guilty  of  a  false  pretence  in  regard  to  a  matter 
of  opinion  or  law. 

For  these  reasons,  both  because  the  alleged  misrepresentation 
made  by  the  prisoner  had  reference  to  a  matter  of  law,  and 
because  the  Judge  at  the  trial  refused  to  leave  the  question  of 
mens  rea  to  the  jnry,  I  think  that  the  conviction  should  be  quashed. 

Invss,  J.      I  am   of  the   same   opinion,  but  I   cannot  help 

expressing   my   regret   that   the  law    is    unable    to    reach  by 

means  of  criminal  proceedings  a  case  like  the  one  at  present 

before  us,  because  it  seems  to  me  that  however  flagrant  the 

dishonesty,  however   gross   the   fraud   that    is   perpetrated  in 

a  case  of   this  kind,   the  offender  cannot  be  punished,  simply 

because  it  depends  on  what  may  be  a  more  or  less  nice  question 

of  law,  as  to  the  correctness  of   the  representation  made  ;   and 

in  this  particular  case  it  seems  to  follow  that  if  the  prisoner  had 

actually  got  60Z.  from  each  of  these  men.  Cooper  and  M'Gregor, 

on  the  statement  that  he  was  entitled  to  the  lOOZ.  as  soon  as  he 

got  his  certificate,  and  given  them  an  order  for  the  money,  which 

was  accepted  by  Osbom,  and  if  he  then  had  got  the  certificate 

and  obtained  another  lOOZ.  on   it   from   a  third  person,  then 

notwithstanding  that  he  had  done  all  this  with  the  most  criminal 

intent,  yet  he  could  not  be  punished,  because  at  the  time  he 

made  the  statement  to  Cooper  and  M^flfegor  the  certificate  had 

not  yet  been  given.     If  he  were  an  attorney,  ^e  could  strike 

him  off  tHe  rolls ;  but  not  being  an  attorney,  he  can  do  it  with 
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impunity,  so  far  as  the  criminal  law  is  concerned.  This  se( 
be  the  law^  and  we  must  uphold  the  objections  that  were 
here.  Perhaps  it  is  unnecessary  to  go  into  the  question  of  w 
there  was  a  novation  of  contract  here  so  as  to  make  his  stat 
untrue  in  matter  of  law ;  Jbut  as  I  read  the  f acts^  it  seems 
that  if  the  architect  had  given  his  certificate  at  the  time 
four  men  met,  there  would  have  been  a  complete  novation 
I  am  not  prepared  to  go  so  far  as  my  brother  Windeye\ 
to  say  that  directly  any  arguable  question  of  law  is  rail 
cases  of  this  kind  there  must  be  a  failure  of  the  crimini 
to  bring  about  a  conviction,  in  a  case  where  the  statemei 
false^  and  the  prisoner  knew  it  to  be  false ;  such  a  case  ^ 
I  think,  be  governed  by  B.  v.  Thorland  (14),  where  it  wa 
by  a  majority  of  the  Court  that  a  prisoner  who  had 
represented  that  a  sum  of  money  was  due  to  him,  was  i 
convicted  of  false  pretences.  No  doubt  B.  v.  Lotsu 
goes  a  very  long  way,  but  though  I  do  not  in  an^ 
find  fault  with  that  case,  it  is  one  which  requires  ( 
examination  and  cannot  be  said  to  be  altogether  a 
authority,  because,  though  Hargrave,  J.,  concurred,  1 
so  with  much  doubt,  while  Wise,  J.,  dissented.  That  cat 
not  quite  the  same  as  the  present,  because  there  th( 
representation  was  that  the  prisoner  had  "  good  right  ai 
power  and  authority  "  to  sell  certain  cattle — a  statement 
raised  a  question  of  law  from  the  very  inception,  and  wa 
different  from  the  pretence  relied  upon  in  the  present  case 
if  there  had  as  a  matter  of  fact  been  a  novation  of  contract 
Murphy  had  known  that  there  was  no  money  owing  to  hin 
Osborn,  I  should  be  prepared  to  hold  that  the  convicti< 
good.  The  case  is  not  one  which  can  be  decided  off-han 
was  well  worthy  of  the  investigation  of  which  we  have  h: 
benefit ;  but  I  quite  agree  that  the  learned  Judge  was  in 
in  not  directing  the  jury  as  Mr.  Edmunds  asked  him,  an 
the  conviction  should  be  quashed. 

Conviction  queu 

Attorney  for  the  Crown  :   Williams,  Crown  Solicitor. 
Attorney  for  the  prisoner  :   Maekinlay. 

(14)  5  N.S.W.  L.B.  412.  (15)  4  S.C.B.  8G. 
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REGINA  V,  Db  MEUEE. 
Bigamy — Duration  of  lifef  presumption  of. 


1888. 


June  15. 


DtfM,  was  charged  with  bigamy  in  marrying  B.,  in  1888,  his  wife  A., 
A  marriod  in  1869,  being  still  aliye.    A.  had,  in  1847,  married  D.,    xpv-^    '  j 
him  the  next  year  and  had  not  heard  of  him  since.  mi^ 

question  whether  D.  was  alive  when  A.  married  DeM.  was  rightly         *****    ' 
ury  aa  a  question  of  fact. 

^served  from  the  Sydney  Quarter  Sessions.  The  facts 
illows.  The  accused  was  tried  before  Mr.  District  Court 
mling  upon  an  information  charging  that  he,  on  the 
jmber,  1859,  at  Sydney,  did  marry  Elizabeth  Dark,  and 
nras  so  married  did,  on  the  12th  January,  1888,  at  St. 
,  marry  Helen  Jane  Maude  FoUwell,  the  said  Elizabeth 
n  alive.  The  two  marriages  were  proved,  but  Elizabeth 
her  marriage  with  Dark  took  place  when  she  was 
^rs  old^  and  that  after  the  first  year  of  her  marriage  she 
^n  account  of  his  misconduct,  and  had  neither  seen  him 
1  froirij  or  of,  him  since,  except  by  letter  from   her 

0  the  effect  that  he  was  drowned  in  the  Barwon,  which 
on  she  gave  the  accused  before  she  married  him.     She 

1  accused  as  his  wife  for  26  years,  and  had  six  children 
md  had  lived  with  him  almost  up  to  the  time  of  his 
with  Helen  FoUwell.  The  prisoner  was  convicted,  but 
tir  reserved  the  point  whether  he  was  right  in  ruling 
question  whether,  when  Elizabeth  Dark  married  the 
ber  husband  John  Dark  was  alive  was  purely  one  of 
he  jury, 

rdinge,  for  the  Crown,  referred  to  B,  v.  Willshi/re  (1), 

nky  (2). 

isooer  was  not  represented  by  counsel. 

miF  Justice.     I  am   of   opinion  that  this  conviction 
npheld.     It  appears  that  the  prisoner  relied  for  his 
)  6  Q.B.D.  a66.  (2)  1  L  Jfc.C.C.  196 
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defence  upou  a  marriage  wliich  was  proved  to  have  taken  ] 
between  his  wife  and  a  man  called  Dark^  in  the  year  1847 
was  shewn  that  the  parties  to  that  marriage  lived  togethei 
only  a  short  time,  and  from  1848  until  1859  Dark  was  i 
heard  of,  with  the  exception  of  a  vagae  report  that  he 
been  drowned  in  the  Bar  won,  and  in  fact  he  has  not  been  1 
of  since  the  wreck  of  that  vessel.  That  being  so, 
learned  Judge  left  it  to  the  jury  to  say  whether,  as  a  m 
of  fact,  Dark  was  alive  in  1859,  at  the  date  of  the  priso: 
marriage.  It  is  true  the  jury  had  no  proof  of  his  death  b( 
them,  but  when  a  man  has  not  been  heard  of  for  seven  y 
there  is,  in  law,  a  presumption  that  he  is  dead,  though  the 
no  presumption  that  he  died  at  any  particular  time  during 
period,  so  that  at  any  rate  it  was  a  question  for  the  jury  whi 
this  man  Dark  was  dead  or  alive  in  1 859,  and  they  were  < 
justified  in  inferring  from  the  facts  before  them  that  he  was  c 
In  re  Rhodes  (3) ;  Nepean  v.  Doe  (4) ;  In  re  Phene  (5) ;  . 
Lewes  (6).  In  this  last  case,  James,  L.J.,  said:  "The  m" 
law  laid  down  in  Nepean  v.  Doe  (4)  is,  that  where  any  pc 
has  to  prove  the  fact  of  death,  he  proves  it  by  presumptio 
law  from  the  lapse  of  time,  but  when  he  has  to  prove  the 
of  death,  he  must  prove  it  affirmatively,  for  there  is  no  presi 
tion  that  the  death  took  place  at  any  time  in  that  seven  yei 
and  Mellish,  L.J,,  said  :  "  If  at  the  end  of  seven  years  a  p< 
has  not  been  heard  of,  the  presumption  is  that  he  is  dead 
there  is  no  presumption  as  to  when,  during  the  seven  year 
died."  In  this  case  the  man  had  not  been  heard  of  for  11  y 
that  was  a  fact  to  go  before  the  jury,  and  from  that  they 
entitled  to  draw  the  inference  that  the  man  was  dead  at  the 
of  the  marriage  of  Elizabeth  Dark  and  the  prisoner. 

WiNDBYBB,  J.,  concurred. 


'i  *| 


if:: 

m 


Innbs,  J.  It  is  not  easy  at  first  sight  to  reconcile  the  die 
R,  V.  Willshire  (7)  and  R.  v.  Lumley  (8),  to  the  effect  that  th( 
no  presumption  of  law  to  be  drawn  from  the  mere  fact  tl 


(3)  3t>  Ch.D.  586. 

(4)  2  M.  &  W.  894. 

(5)  L.u.  o  ch.  lay 


((5)  L.K.  6  Ch.  356. 
(7)  6  Q.B.D.  366. 
{H)  1  L.R.C.C.  19C;. 
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las  been  shewn  to  have  been  alive  seven  years  before  a 

Sme,  with  those  other  cases  referred  to  by  his  Honour  the 

\stice.   The  explanation^  however,  is  that  the  presumption    n^  Urvuk. 

I  only  arises  when  it  is  proved  that  for  seven  years  the      j^,j^,  j 

las  not  been  heard  of,  which,  of  course,  is  very  different 

ase  in  which  it  merely  appears  that  the  person  in  question 

e  seven  years  before.     Now  here  all  we  have  is  the  fact 

rk  was  alive  at  a  period  more  than  seven  years  antecedent 

risoner's  marriage  with  his  wife  Elizabeth — a  fact  which 

)  presnmption  of  any  kind  either  one  way  or  the  other, 

such  a  case,  the  proper  course,  as  appears  from  R,  v. 

'e  (7)  and  B,  v.  Lumley  (8),  was  to  leave  it  to  the  jury  to 

as  a  question  of  fact,  whether  this  man  Dark  was  alive 

ion  the  24th  November,   1859,  and  as  this  is  just  the 

1  which  the  learned  Judge  did  leave  to  the  jury,  I  am  of 

that  the  conviction  should  stand. 

Oonvicfwn  ft  nst  a  in  ed . 


rney  for  the  Crown  :    Willianift,  Crown  Solicitor. 


REGINA  V.  PINKSTONE. 

9Jiio— Conduct  of  relator — Acquit^ceMie  and  concurrence — 32  Oeo.  III. 
*ec.  1—5  4"  6  JT.  IV.  c.  76,  »ec.  50—31  Vie.  No.  12,  secx.  35,  38,  99. 

otion  for  a  writ  of  quo  warranto  the  Court  will  look  at  the  conduct  of 
r,  and  exercise  a  discretion  even  where  it  clearly  appears  that  the 
;  IB  under  an  absolute  personal  disqualification. 

where  proceedings  are  taken  under  31  Vic.  No.  12,  sec.  99,  to  oust  a 
Iding  a  municipal  office,  the  Court  has  no  such  discretion. 

Warranto. 

B  Ist  day  of  June,  1888,  a  rule  nisi  for  an  information  in 
ire  of  a  quo  warranto  was  granted  at  the  relation  of 
McBeath,  calling  upon  Frederick  Pinkstone  to  shew  by 
thority  he  claimed  to  be  the  mayor  of  Cootamundra. 
B  was  granted,  on  the  ground  that  having  been  convicted 
ffence  under  the  38th  section  of  the  Municipalities  Act, 
iendant  was    discjualified  for  seven  years  from  holding 
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any  office  in  or  under  tlie  council.  The  affidavits  filed  by  the  n 
shewed  that  in  1885  Frederick  Pinkstone  was  an  alderma 
PiNKSTONE.  ^^®  borough  of  Cootamundra,  and  carried  on  business  wit! 
John  Smith,  as  printers  and  newspaper  proprietors.  0 
13th  January,  1885,  he  was  convicted  before  a  bench  of  it 
trates  of  supplying  certain  printed  forms  to  the  counc 
which  he  was  a  member,  and  fined  50Z.  On  the  1 1  th  Febi 
1888,  the  defendant  was  elected  an  alderman  for  the  boi 
of  Cootamundra,  was  sworn  in,  and  took  his  seat ;  and  o 
18th  of  February  he  was  elected  mayor,  since  which  tin 
had  presided  at  the  meetings  of  the  council.  The  n 
stated  that  he  and  other  aldermen  protested  against  the  el( 
of  the  defendant  as  mayor. 

The  affidavits  filed  on  behalf  of  the  defendant  admitted 
conviction  as  stated,  and  that  he  was  elected  and  was  acti 
mayor;  but  set  out  facts  to  shew  the  acquiescence  and 
currence  of  the  relator  in  such  election.  It  appeared  th 
relator  was  an  alderman  at  the  time  of  the  defendant's  conv 
in  1835,  and  that  the  printed  forms  had  been  supplied  by  or( 
the  council,  and  that  about  four  months  after  the  convict 
was  resolved  by  the  council  to  refund  to  the  defendant  the  i 
501,,  and  the  relator,  who  ,was  then  mayor,  though  not  pi 
at  the  meeting  at  which  that  resolution  was  passed,  signe 
cheque  for  the  refund.  At  the  municipal  election  in  Febi 
1885,  tlie  defendant  was  nominated  without  his  request  or 
sent,  and  was  elected  alderman ;  and,  understanding  thj 
further  proceedings  would  be  taken  against  him,  he  too 
seat.  For  nearly  three  years  from  this  time  the  defendan 
relator  were  both  members  of  the  council,  and  in  188 
defendant  was,  with  the  relator,  a  candidate  for  the  offi 
mayor,  to  which  the  relator  was  elected  ;  no  protest  was  or 
occasion  made  as  to  the  defendant's  disqualification^  an 
one  month,  in  1887,  the  defendant,  at  the  relator's  request, 
as  mayor  while  the  relator  was  absent.  At  tlie  electic 
mayor,  in  February,  1888,  both  the  relator  and  defendant 
again  candidates  for  the  office,  and  on  this  occasion  the  r( 
was  defeated.  On  the  respective  elections  of  the  defenda 
February^    1888,    as    alderman    and    mayor,    the    relatoi 
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^-officer,  sent  to  the  defendant  the  notific5ation  of  his 
required  by  sec.  35  of  the  Municipalities  Act. 

now  moved  to  make  the  rule  absolute.  This  is  an 
on  for  a  common  law  writ,  which,  by  32  Geo.  III.  ch.  58, 
m  be  made  within  six  years.  To  have  proceeded  under 
>f  the  Municipalities  Act  we  must  have  moved  within 
nths  either  of  the  election  or  the  time  of  disqualification, 
le  controversy  turns  on  whether  the  conduct  of  the  relator 

such  as  to  shew  that  he  is  not  a  proper  person  to  be 
1  with  the  writ.  It  is  submitted  that  his  conduct  does 
uit  in  law  to  acquiescence  and  concurrence,  and,  secondly, 
rules  as  to  acquiescence  do  not  apply  where  the  offence 
nblic  character,  where  the  disability  is  a  personal  one, 
arising  from  a  mere  irregularity  in  election.  Here  the 
it  is  absolutely  disqualified  ;  every  person  in  the  country 
3ted  in  preventing  him  from  acting  as  mayor;  how,  then, 
heltor  himself  under  the  disqualification  of  the  relator  ? 
mith  (1). 

the  cases  in  the  books  relating  to  acquiescence,  it 
that  the  acquiescence  or  concurrenice  was  in  reference  to 
lod  or  conduct  of  the  election,  not  to  the  person  elected; 
lidate  is  personally  disqualified,  no  connivance  in  the 
3f  his  election  can  prevent  objection  afterwards.  The 
t  nearly  approaching  this  one  is  Reg.  v.  Greene  (2),  but 
'  only  decides  that  a  relator  caiinot  be  heard  where  he 
itarily  done  an  act  without  which  the  person  whom  it  is 
»  oust  could  not  have  entered  upon  his  office, 
cquiescence  after  election  in  the  exercise  of  office,  such 

with  the  defendant,  and  sitting  with  him  on  the  same 
loes  not  prevent  the  relator  afterwards  taking  objection 
^rsonal  disability  of  the  candidate.  He  cited  Bex  v. 
i)  ;  Rex  V.  Benny  (4) ;  Rex  v.  WaJcelin  (5). 

Q,C-,  and  0.  R.  Campbell  for  the  defendant.  The 
)y  his  conduct,  has  shewn  that  he  is  not  a  fit  person  to 
sted  by  the  Court  with  this  writ.     The  granting  of  the 

\E.  r>73.  (2)  2  Q,B.  460  ;  11  L.J.  Q.B.  107.         (3)  1  East.  37. 

(4j  1  B.  &  Ad.  6b4.  (5)  1  B.  &  Ad.  50. 
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writ  is  a  matter  of  discretion  witt  the  Court,  even  wlien  a 
objection  to  the  title  is  shewn  :  Rex  v.  Parry  {&),  and  the  I 
has  laid  down  certain  rules  for  its  guidance  in  such  cases, 
such  rule  is  that  the  relator  must  come  into  Court  with 
hands  ;  he  cannot  be  heard  when  it  appears  that  he  has  acqui 
or  perhaps  concurred  in  the  very  act  of  which,  when  it  suii 
purpose,  he  afterwards  comes  to  complain  :  Regina  v.  Lofi 
(7)  ;  R^x  V.  Glark  (8)  ;  Rex  v.  Mortlock  (9) ;  Rex  v.  Trevenen 
Corner^ 8  Grown  Practice  184.  These  authorities  are  coll 
and  discussed  in  Ex  parte  Reay  (11).  Our  affidavits  brin 
conduct  of  the  relator  within  these  cases.  He  has  been  i 
of  the  defendant's  disqualification  since  the  date  of  his  convi 
three  years  ago,  and  though  from  that  time  till  now  they 
sat  on  the  same  council,  no  objection  has  been  taken  b; 
relator  till  he  was  defeated  in  the  late  contest  for  the  mayo 
The  inference  is  plain  that  the  relator  only  moves  now  to  sn 
own  purpose. 

As  to  the  effect  of  sending  the  notification  under  sec.  3i 
case  of  Reg^  V,  Greene  (12)  was  decided  on  an  almost  ide 
point.  In  that  case  the  acquiescence  relied  on  consist 
administering  a  declaration  of  acceptance  of  office,  which  < 
ration,  by  sec.  50  of  5  &  6  W.  IV  c.  76,  any  two  alderaii 
^^  authorised  and  required  to  administer/^  and  it  was  held  th 
relator,  having  administered  the  declaration,  could  not  be 
in  an  application  for  a  qiw  warranto.  In  our  Act,  sec.  3i 
words  are  :  "  It  shall  be  the  duty  of  the  returning-officei 
give  the  notification,  but  it  is  submitted  that,  though 
words  are  more  peremptory  than  those  in  the  English  Ac 
the  duty  of  the  returning-officer,  if  he  knows  of  an  ab 
personal  disqualification,  to  refuse  to  give  such  notice.  Ii 
V.  Greene  (12)  the  defendant  was  absolutely  disqualified  by  i 
of  his  holding  an  office  of  profit  under  the  corporation,  ai 
the  Court  refused  to  oust  him  at  the  instance  of  the  r< 
whose  only  concurrence  in  the  defendant's  election  appa 
was  administering  the  declaration. 


(G)  G  Ad.  &  El.  810. 

(7)  L.K.  1  Q.B.  433  ut  440. 

(8)  1  East,  at  p.  46. 

(9)  3  T.R.  300. 


(10)  2  B.  A  Aid.  :<31) 

(11)  Browning's  Muuicipalities  Act, 

(12)  2  Q.B.  400. 
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msE,.  J.,  delivered  the  judgment  of  the  Court.  This  was 
ation  to  the  Court  for  a  writ  of  quo  warranto  to  oust 
k  Pinkstone  from  the  office  of  mayor  of  Cootamundra. 
[;or  in  the  case  is  one  Thomas  McBeath^  and  his  objection 
bention  by  Pinkstone  of  his  seat  as  mayor  is  made  under 
mng  circumstances: — In  January,  1885,  Pinkstone  was 
I  under  the  38th  sec.  of  the  Municipalities  Act  of  an 
hich  disqualified  him  from  holding  any  office  in  or  under 
cil  for  a  period  of  seven  years  from  the  commission  of 
ce,  the  offence,  in  this  case  being  that  the  defendant, 
ied  on  business  as  a  printer,  entered  into  a  contract  to 
ertain  printed  forms  to  the  Cootamundra  council,  of 
t  that  time,  he  was  a  member.     It  appears  from  the 

that,  at  the  municipal  election  in  February,  1885,  a 
ter  his  conviction,  Pinkstone  was  again  elected  alderman, 
the  next  three  years  he  sat  in  the  council  with  the 
who,  in  1887,  was  elected  mayor,  after  an  election 
I  by  the  defendant.  It  then  appears  that,  in  February, 
akstone  was  elected  first  alderman  and  then  mayor,  and 
Dr,  acting  as  returning-officer,  notified  him  of  his  election 
;  to  the  provisions  of  sec.  35  of  the  Municipalities  Act. 
me  when  he  took  that  course  as  returning-officer  he  does 
Eur  to  have  intimated  to  Pinkstone  that  he  was  ineligible 
n  of  the  disqualification  arising  from  his  conviction  in 
t  further  appeared  that  in  1887  the  council  passed  a 
a  to  refund  to  the  defendant  the  amount  of  his  fine. 
,  it  seems,  was  not  present  when  this  resolution  was 
ut  he  signed,  as  mayor,  the  cheque  for  501.  which  was 

pursuance  of  it,  and  this  cheque  was  handed  to  the 
t  in  remission  of  the  fine,  and  paid  out  of  the  funds  of 
npality.  It  also  appeared  that  at  the  late  election  in 
last^  both  McBeath  and  Pinkstone  were  candidates  for 
of  mayor,  the  contest  resulting  in  favour  of  Pinkstone. 
fition  for  our  determination  now  is  whether  McBeath, 
!e  circumstances,  is  entitled  to  be  heard  as  relator,  and 
lis  writ  entrusted  to  him  by  the  Court.  The  issue  of 
of  quo  warranto  is  a  matter  at  the  discretion  of  the 

exercise  of  this  discretion  depending,  ot  course,  on 
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certain  recognised  principles — in  other  words,  it  is  a  mal 
judicial  discretion.  Many  cases  have  been  cited  in  argu 
In  most  of  them  the  circumstances  go  to  shew  that  some  ii 
larity  has  taken  place  in  the  election,  and  that  the  relate 
acquiesced  or  concurred  in  that  irregularity,  and  in  all  such 
the  Court  has  refused  to  recognise  the  right  of  the  rela 
complain  of  a  fault  to  which  he  was  himself  a  party. 

The  distinction  sought  to  be  drawn  between  that  class  of 
and  this  one  is,  that  here  the  disqualification  being  a  pei 
one,  and  not  a  mere  matter  of  irregularity  in  form,  the  reh 
entitled  to  the  writ  notwithstanding  his  demerits. 

Looking  at  the  cases  cited,  it  seems  to  us  that  the  Cou 
laid  down  the  rule  that  it  will  not  grant  the  writ  whei 
relator  does  not  come  to  the  Court  with  clean  hands.  Whe 
relator  comes,  not  in  the  interest  either  of  the  municipal  c 
or  ratepayers,  or  of  the  public  generally,  but,  as  we  thi 
has  come  in  this  case,  to  suit  his  own  ends,  the  Court  is 
to  carefully  scan  his  conduct,  and  the  case  of  Reg,  v.  Oreene 
authority  to  shew  that  this  discretion  will  be  exercise< 
merely  where  an  irregularity  in  the  method  of  elect 
complained  of,  but  also  where  a  personal  disqualification 
defendant  is  shewn  to  exist.  It  is  quite  clear  that  the  i 
has  known  for  years  of  the  disqualification  under  whic 
respondent  labours,  yet  he  sat  on  the  same  council  with  hi 
a  period  of  three  years,  and  allowed  him  during  part  of  tha 
to  act  temporarily  as  mayor.  When  himself  mayor,  he  a< 
drew  a  cheque  by  which  the  council,  as  it  appears  to  us 
improperly,  took  upon  themselves  to  remit  the  fine  impose( 
the  defendant  for  the  very  offence  which  now  supplii 
ground  on  which  it  is  sought  to  oust  him  from  his  office, 
said  that  his  action  in  drawing  the  cheque  was  merely 
terial,  and  only  carried  out  a  resolution  of  the  council  to 
he  was  not  a  party ;  but  it  seems  to  us  that  the  course  1: 
was  an  improper  one,  and  it  is  no  excuse  to  say  that  his 
was  a  mere  matter  of  routine ;  it  was  the  relator's  duty  ra 
have  resigned  his  office,  than  have  been  a  party  to  a  proc 
so   absolutely    improper.     If    this   kind    of   thing    were 

(13)  2  Q.B.  460;  11  L.J.  C^.B.  107. 
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d,  all   the   members   of   a  council   could   hold    illegal        ^^^' 

3,  and  mutually  agree  to  remit  each  other  fines.  Ebgina 

d,  however,  of  resigning,  the  relator  continued  to  sit  on   Pinkstonje. 

icil  with  the  defendant,  and  when  he  was  again  elected   windeyer  J. 

he  relator  notified  him  of  his   election.     Under  these 

ances,   it   seems   quite  clear  to    us    that    the    relator 

ed  in  the  holding  by  the  defendant  of  the  offices   of 

a  and  mayor  as  long  as  it  suited  him,  and  only  when  the 

i^as  defeated  by  the  defendant  in  the  contest  for  the 

chair,  does  he  turn  round  and  take  objection. 

re,  therefore,  of  opinion  that  the  conduct  of  the  relator 

i  such  that  the  Court  would  not  be  justified  in  entrusting 

L  the  privilege  which  he  seeks,  and  in  dismissing  this  applica- 

are  acting  upon  the  rule  laid  down  by  Lord  Denman  in 

Ireene  (13),  and  Sir  James  Martin  in  Ex  parte  Beay  (14), 

viator  cannot  be  heard  to  complain  of  a  violation  of  the 

'hich  he  only  takes  exception  to  suit  his  own  private 

It  the  same  time,  we  think  that  if  the  application  had 

de  under  s.  99  of  the  Municipalities  Act  we  could  not 

dked  thus  closely  into  the  conduct  of  the  relator  if  it 

appeared  that  the  defendant  was  disqualified ;  but  as  the 

possibly  because  he  was  not  within  the  time  limited  by 

1  section,  has  chosen  to  proceed  at  common   law,   we 

)  upon  the  rule  which  has  always  been  observed  in  deal- 

.  applications  of  this  nature ;  and  although  it  may  seem 

)per  thing  that  this  Court  should  allow  the  defendant, 

imittedly  disqualified,  to  continue  in  possession  of  his 

is  not  so  in  fact,  because  it  is  still  open  to  the  Attorney- 

or  any  ratepayer  of  the  municipality  to  come  forward 

Q  bring  the  matter  before  the  Court. 

ike  no  order  as  to  costs. 

Rule  discharged,  without  costif. 

eys  for  the  relator  :  R,  B.  Smith  ^  Smith. 
jys  for  the  defendant :  Bradley  8f  Son. 

(14^  Browning* 8  Municipalities  Act,  p.  173. 
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JONES  r.  THE  AUSTOALASIAN  STEAM  NAVIGATION  COM! 

Carrier  by  sea — Special  contract — Conditions  printed  on  ticket — Seawor 

Negligence. 

Qoods  were  shipped  as  pasieng^er's  lu^g^f^e,  and  it  was  prorided 
printed  conditions  on  the  passenger's  ticket  that  the  steamship  compt 
not  responsible  for  damage  to  luggage  or  other  property  under  anj 
stances  unless  booked,  value  declared,  and  freight  paid  at  time  of  si 
The  goods  were  not  so  booked,  &c.,  but  across  the  ticket  was  written  " 
free." 

B»ld,  that,  as  in  the  case  of  a  bill  of  lading,  there  was  an  implied  i 
that  the  ship  in  which  the  goods  were  to  be  carried  should  be  seaworth, 
warranty  was  not  qualified  by  the  condition. 

Seaworthiness  means  that  a  vessel  must  be  reasonably  fit  for  the  sei 
is  employed  to  render.  It  is  a  relative  term,  and  is  to  be  constn 
reference  to  the  situation  of  the  ship,  the  particular  service  she  b  en< 
render,  and  also  to  the  character  and  capacity  of  the  vessel  itself. 

New  trial  motion. 

The  plaintiff  was  the  owner  of  a  theatrical  wardrobe^ 
he  sent  in  charge  of  his  son  from  Sydney  to  Brisbane 
defendant  company's  s.s.  Banelagh.  The  day  before  the 
started  the  plaintiff  took  a  ticket  for  his  son  at  the  coin 
office.  This  ticket  was  in  the  usual  form  issued  by  the  co 
and  in  the  following  terms  : — 

The  Australasian  Steam  Nayioation  Co. 

SALOON  RETURN  TICKET. 

Outwards. 


Jiydney  to  Biisbane. 
Issued  on  29th  July,  1886. 
Available  until  29th  January,  1887. 

Mr.  F.  L.  Jones.     Berth  15. 
Per  a.8.  Ranelagh,  or  any  other  of  the  company's  steamers 


Cimditions  on  which  this  ticket  i^  issued  by  th»*  company,  ar 
accepted  by  the  ptwjsenger. 

That  it  is  not  transferable,  and  that  it  be  given  up  when  demanded  c 
by  any  of  the  company's  officers.  That  the  company  have  the  right  1 
any  port  or  ports,  and  there  transfer  passengers  into  any  other  steam 
company  wUl  not  be  responsible  for  any  change,  deviation  or  delay,  no] 
of  time,  expense  or  maintenance  of  passengers  at  sach  port  or  porl 
sengers  will,  after  six  days,  have  the  right  to  demand  the  balance  of 
money  for  services  not  performed  over  and  above  a  single  fare  to  si 
where  inability  to  perform  contract  may  occur,  should  no  vessel  be  pro 

Merchandise,  specie,  or  bullion  on  no  account  to  be  carried  under  dec 
of  luggage,  and  the  company  are  not  responsible  for  loss,  damage,  or 
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person,  nor  for  loss,  damage,  pilfenkge,  or  detention  of  luggage  or 
pertf  under  any  circumstances,  unless  booked,  value  declared,  and 
dd  at  tiuie  of  shipment. 

16TS  must  provide  themselves  at  their  own  expense  during  quarantine, 
m  shore  or  afloat. 

plaintiff  being  a  member  of  the  theatrical  profession,  it 
nged,  as  is  customary  with  shipping  companies  in  Sydney, 
«daction  of  20  per  cent,  should  be  made  in  the  fare,  and 
is  should  include  the  free  carriage  of  the  plaintiffs 
%\  properties.     In  consequence  of  this  arrangement  the 

clerk  wrote  across  the  front  of  the  ticket  "  prof,  rate,*' 
f  professional  rate,  and  across  the  back  '^  luggage  free." 
13  ticket  the  plaintiffs  goods  were  shipped,  without  being 

Talue  declared,  and  freight  paid,  and  the  action  was 
1  to  recover  damages  for  injury  to  them  occasioned  by 
jfcting  into  the  hold  during  the  voyage, 
leclaration  contained  four  counts.     1st.  For  breach  of 

by  the  defendants  as  carriers  "  to  safely  and  securely 
d  deliver  at  Brisbane  in  good  order  and  condition,  2nd. 
icb  of  a  promise  to  use  due  and  proper  care  and  skill 
g  the  goods  on  board.  3rd.  For  breach  of  a  promise 
ship  was  seaworthy,  and  in  such  a  sound  condition  as  to 
)le  of  carrying  the  said  goods  without  damage  on  the 

4th.  For  negligence  as  carriers  in  the  carriage  of  the 
ds. 

^fendaots  pleaded  the  special  contract  between  plaintiff 
mdants,  as  shewn  by  the  conditions  printed  on  the 
lat  they  were  not  to  be  liable  for  damage  under  any 
inces^  unless  the  goods  were  booked,  value  declared, 
jht  paid. 

trial  J  which  took  place  before  Mr.  Justice  Stephen  and 
.f  four,  on  the  26th,  27th,  and  28th  of  October,  1887,  a 
ras  returned  for  the  plainiliff  for  750Z.,  and  the  jury 
ecially  that  the  Banelagh  was  unseaworthy  when  she 
The  evidence  disclosed  the  following  state  of  facts  : — 
f  starting  on  this  voyage,  th^  Sanelagh  had  been  on  the 
epairs«  A  new  bush  or  stern  gland  had  been  put  in, 
tunnel  in  which  the  shaft  revolves  had  been  taken  to 

In   replacing  the   guard  plates  over  the    three  after 
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1888.        couplings  of  the  tunnel^  they  had  only  been  fixed  on  i 

J0NB8      flanges^  some  of  the  bolt  holes  for  the  lower  flanges  ha 

The  A.S.N.    ^®^  without  bolts  in  them.     Five  bolt  holes  were  thug 

^^'         leading    from    the    tunnel    to    the    hold.      They    w 

sixteenths   of  an  inch   in    diameter^    and    about    foi 

above  the  tunnel  floor.     The  ship  sailed  in  this  con 

Friday   evening,   30th  July,    1886,   about  eight   o'cl 

9.30  p.m.  that  evening  the  well  was  sounded,  shew 

inches  of  water ;  the  tunnel  and  stem  gland  were  ex8 

the   chief   engineer  and  everything  found  apparently 

order  and  pumps  working  properly.     At  8  a.m.  next  n 

was  discovered  that  there  were  2  feet  6  inches  of  wa 

after  hold  on  the  lee  side,  the  vessel  being  heeled  to 

during  the  voyage  with  the  wind  off  the  land. 

It  was  stated  that  it  is  proper  that  a  certain  amount 
should  come  through  the  bush  for  lubricating  purj 
water  being  caught  in  a  well  and  taken  off  by  pumps 
for  that  purpose ;  but  the  packing  in  the  Ranelagh's  b 
new,  it  was  probable  that  more  water  than  was  proper 
had  come  through  into  the  tunnel.  This  water  was  nc 
away  as  it  should  have  been  by  the  pumps,  and  it  was 
that  the  ship  having  been  under  repair  the  pumps 
choked  by  waste  and  dirt.  The  water  then  accumula 
tunnel  and  ran  through  the  open  bolt  holes  into 
starboard  hold  and  damaged  the  cargo.  Had  the  tui 
tight  the  water  would  have  filled  it  and  made  its  presei 
by  coming  through  the  end  of  the  tunnel  into  the  eng 
Nothing,  however,  was  known  of  anything  being  wroi 
well  was  sounded  in  the  morning,  when,  after  pumping 
and  other  tests,  it  was  concluded  that  the  water  came 
tunnel.  Upon  reaching  Brisbane  the  cargo  was  dischi 
a  survey  made,  when  the  presence  of  the  open  bolt-! 
discovered. 

A  rule  nisi  for  a  new  trial  was  obtained  on  the 
grounds  : — 

1 .  That  the  verdict  was  against  evidence.  2.  That  k 
should  have  nonsuited  the  plaintiff.  3.  That  the  specis 
proved  in  evidence  exempted  the  defendants  from  lis 


Q 


CASES  AT  LAW. 


211 


iged  onseaworthinesB.     4.  That  his  Honour  ought  not  to        ^^^^ 
lirect^d   the  jury  that  the   defendants  were  liable  for       Jdnes 
orfchiness  of  the  vessel,  notwithstanding  the  terms  of  the  tm  A.S.N, 
contract.     5.  That  his  Honour  was  in  error  in  directing         ^^^■ 
J  that,  if  the  vessel  was  nnseaworthy  it  did  not  follow 
m  defendants  would  not  be  responsible  if  the  damage 
bave    been  prevented.     6.  That,  if  the  only  evidence  of 
orthiness  was  the  evidence  of  the  bolt  holes  having  been 
en,  his  Honour  should  have  directed  the  jury  that  the 
mts  would   not  be  liable  if  the  damage  was   caused, 
fh  the  bolt  holes  were  left  open,  by  the  negligence  of  the 
antg^  servants. 


Attomey-Oeneral,  Salomons  Q.C.,  and  G.  B.  Stephen  now 
to  make  the  rule  absolute.  The  conditions  printed  on  the 
constitute  a  special  contract,  by  which  the  relations  of 
:  and  defendants  are  determined,  and  the  terms  of  which 
ntiff  must  be  held  to  be  aware  of  by  the  mere  fact  of  his 
the  ticket:  Watkins  v.  Rymill  (1)  The  plaintiff  having 
5  comply  with  the  conditions  on  the  ticket  as  to  booking, 
)  are  not  liable  under  any  drcumstancea.  These  words 
dly  exempt  us  from  liability  for  the  grossest  negligence 
ervants,  and  it  is  submitted^  they  are  amply  wide  enough 
9ct  ns  even  where  our  vessel  is  unseaworthy.  In  Stesl 
State  Line  S.S.  Oo.  (2)  and  Tatteraall  v.  The  National 
.  (3),  it  was  held  that  there  was  an  implied  contract  for 
liiness,  but  the  contracts  on  which  the  goods  were  shipped 
cases  were  bills  of  lading,  which,  by  their  terms,  take 
ly  from  the  moment  the  goods  are  shipped.  The  contract 
ase  is  of  an  entirely  different  nature :  it  applied  from  the 
it  was  made,  which  was  before  the  goods  were  shipped 
end  of  the  voyage,  and  it  is,  moreover,  so  definite  and 
in  its  stipulations  that  no  implied  condition,  such  as  for 
iness^  can  be  annexed  to  it.  The  plaintiff  having 
ito  the  contract  before  he  shipped  his  goods,  was  put 
guard  as  to  the  condition  of  the  ship.  In  a  bill  of 
rtain  perils  of  the  sea  are  enumerated  and  provided 
B.D.  178.  (2)  L.K.  3  Ap  Cm.  72.  (8)  12  Q.B.D.  297. 
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against^   but   tliere   are   no   sweeping,  words,  as   in    this 
excluding  Kability  under  any  circumstances. 

Secondly,  the  verdict  is  against  evidence,  for,  if  the  ev 
shews  anything,  it  shews  that  the  damage  arose  froi 
negligence  of  our  servants,  and  from  the  conseqaen( 
negligence,  however  great,  we  are  protected  by  our  coi 
Ashenden  v.  London,  Brighton,  and  8.C.  Railway  Co.  H 
Haigh  v.  Royal  Mail  Steam  Packet  Co.  (5).  The  ev 
was  that  the  bush  was  quite  new,  and  if  more  water 
was  proper  came  through  it,  that  was  clearly  the 
of  the  negligence  of  the  engineers  in  not  keeping  the 
properly  screwed  up,  The  water  that  caused  the  damage  ei 
the  ship  by  this  gland,  which  was  not  properly  attended  t 
is  absurd  to  call  a  vessel  unseaworthy  because  she  is  fittec 
a  new  bush.  The  water  having  entered  the  ship,  the  { 
failed  to  carry  it  off,  and  the  only  reason  offered  for  this  i 
trial  was  that  they  were  probably  choked  with  waste  an( 
If  this  was  so,  it  was  nothing  but  the  negligence  of  the  ci 
not  cleaning  them  out.  The  real  cause  of  the  damage  occi 
was  the  open  bolt  holes  in  the  tunnel.  The  omission  to  r 
these  bolts  was  negligence,  and  it  has  been  held  that  som( 
negligently  done  or  omitted  before  the  navigation  of  th( 
begins,  and  which  affects  the  safe  sailing  of  the  ship  with  i 
to  the  safety  of  the  goods  on  board  during  the  voyage,  is  im] 
navigation.  That  the  water  entered  the  ship  in  the  first  in 
was  the  result  of  negligence  and  not  of  the  unseaworthin 
the  ship.  How,  then,  could  it  make  the  ship  unseaworth 
such  water  should  percolate  through  interior  bulkheads  or  f 
which  are  not  a  necessary  part  of  the  ship,  and  the  entire  al 
of  which  would  not  make  the  ship  unseaworthy  ?  0am 
V.  The  Liverpool  Sailing  Ship  Imdemnity  Association  {( 
Oood  V.  The  London  Steamship  Owners'  Association  (7). 

(7.  B.  Stephen  followed  on  the  same  side. 

Want,  Q.C.,  and  O'Connor  shewed  cause. 

There  'is  no  such  difference  between  this  contract  and  a 


(4)  5  Ex.  D.  190. 

(5)  52  L.J.  Q.B.  G4(J  C.A. 


(6)  19  Q.B.D.  242. 

(7)  L.n.  6  C.P.  5G3. 
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to  prevent  the  Court  from  annexing  to  it  a  stipulation 
rthiness.     The  contract  was  made  when  the  goods  were       Jones 
and  from  its  wording  it  can  only  apply  to  goods  from   thu  /l.S.N. 
of  shipment.     If  the  ship  was  unseaworthy  when  she         ^*^' 
I  are   entitled   to  recover  for   breach   of   an   implied 
I  rely  on  Steel  v.  The  State  Line  S.  S.  Co.  (8),  and 
V.  The  National  S.  S.  Co.  (9). 

is  ample  evidence  to  support  the  verdict.  In  the  first 
ting  that  an  unusual  quantity  of  water  came  through 
it  is  a  reasonable  inference  for  the  jury  to  draw  that 
was  defective  in  itself,  and  not  merely  in  want  of 
f .  Then  the  tunnel,  owing  to  the  bolt  holes  being  left 
in  such  a  condition  as  to  prevent  the  defective  state  of 
from  coming  to  the  knowledge  of  the  engineers.  If  a 
known  to  exist  and  can  be  remedied,  it  may  be 
e  not  to  remedy  it ;  but  in  this  case  the  engineers  did 
could  not  know  that  anything  was  wrong  till  the  well 
ded  the  morning  after  the  vessel  sailed,  and  the  actual 
he  damage,  viz.,  the  open  bolt  holes,  was  not  discovered 
rgo  was  discharged  in  Brisbane  and  the  vessel  surveyed. 
m  fact  that  the  pumps  for  some  unexplained  reason 
»rry  off  the  water  as  it  came  through  the  bush  is  strong 
to  support  the  verdict  of  unseaworthiness,  and  it  was 
7ered  that  the  pumps  were  not  working  properly  until 
ge  to  cargo  was  done.  The  question  whether  damage 
)d  by  negligence  or  by  unseaworthiness  is  peculiarly  one 
r,  and  in /this  case  they  found  specially  that  the  Ranelagh 
^worthy  when  she  left  the  wharf.  Carmichael  v.  The 
Sailing  Ship  Indemnity  Association  (10),  and  Oood  v. 
ton  Steamship  Ovmers'  Association  (11),  do  not  affect  this 
)y  only  shew  what  circumstances  amount  to  negligence 
per  navigation  within  the  meaning  of  a  particular  agree- 
tween  shipowners  to  indemnify  each  other  for  losses. 
.  the  Olenfruin  (12)  ;  Kopitoff  v.  Wilson  (J  3) ;  Carver* s 
hy  Sea,  p.  %0. 


ttomey-Oenera 

i  in  reply. 

3  Ap.  Cm.  72. 
^.B.D.  297. 

(10)  19  Q.B.D.  242. 

(11)  L.E.  6  C.P.  668. 

(12)10P.D.103. 
(13)  1-Q.B.D.  877. 
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Sir  G.  Innks,  J.  On  the  29th  July,  1886,  the  plaintifl 
case,  Mr.  B.  N.  Jones,  took  a  passage  for  his  son  from  Sj 
Brisbane  in  the  steamship  Ranelagh,  belonging  to  the  de 
company.  On  the  30th  Mr.  Jones,  junior,  left  Sydnej 
Ranelagh,  taking  with  him  a  large  quantity  of  luggage  be 
to  the  plaintiff.  This  luggage  consisted  of  a  theatrical  wi 
which  it  was  the  intention  of  the  plaintiff  to  let  out  to 
Brisbane,  and  was  being  carried  at  professional  rate 
comnany.  On  the  arrived  of  the  Ranelagh  at  Brisban 
discovered  that  the  plaintiff's  wardrobe  had  been  dami 
the  voyage  to  a  considerable  extent  by  water  getting 
hold,  and  at  the  trial,  at  which  his  Honour  Mr.  Justice 
presided,  the  jury  found  a  verdict  for  the  plaintiff,  and  1 
the  damages  at  750Z. 

This  verdict  we  are  now  asked  to  set  aside,  on  the  f< 
grounds  : — [His  Honour  read  the  grounds  contained  in 
nisi] .  I  am  of  opinion  that  the  rule  should  be  discharg 
the  first  place  his  Honour  was,  as  I  think,  right  in  tel 
jury  that  the  contract  into  which  the  plaintiff  entered  ^ 
defendant  company,  and  which  is  now  before  us,  did  noi 
the  defendants  from  liability  for  damage  to  the  plaintifi 
caused  by  reason  of  the  unseaworthiness  of  the  vessel  i 
they  were  shipped.  And  I  come  to  this  conclusion 
careful  consideration  of  the  terms  in  which  that  coi 
expressed. 

The  contract  on  which  the  goods  were  shipped  is  coni 
the  ticket  which  was  taken  by  the  plaintiff  for  his  son,  a 
as  follows  : — 

[His  Honour  read  the  conditions  printed  on  the  ticke 

I  see  no  difference  between  this  contract  and  those,  i 
they  were  in  the  form  of  bills  of  lading,  referred  to  in  i 
of  Steel  V.  The  State  Line  8.S.  Go.  (14),  and  TatterscL 
National  S.S.  Go.  (15). 

It  has  been  argued  that  there  is  a  difference  betw 

contract  and  a  bill  of  lading,  the  essential  difference  be 

said,  that  a  bill  of  lading  involves  the  goods  being  sh 

the  time  it  is  made,  and  only  speaks  from  the  time  of  s] 

(14)  UK.  8  Ap.  Caa.  72.  (15)  12  Q.B.D.  29 
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whereas  it  was  sought  to  shew  that  this  contract^  not  being  a        ^^^- 
bill  of  ladings  was  not  to  be  so  construed ;  and  that  this  contract       Jokes 
was  not  of  such  a  nature  as  to  imply,  as  in  the  case  of  a  bill  of  xhb  A.S.N, 
lading,  a  warranty  of  seaworthiness  in  the  vessel  to  be  employed.         ^^* 
I        It  seems   to  me,  however,  looking   at  its  terms,   that  this     ^*'""  *^- 
oontract  took  effect  only  from  the  time  of  shipment  of  the  goods^ 
and  I  cannot  see  one  single  word  in  it  to  which  the  following 
passage  in  the  judgment  of  Lord  Gaims  in  Steel  v.  The  State 
r    Line  8.8.  Co.,  at  p.  78,  would  not  apply.     Lord  Oaims  there 
says: — "Looking  at  all  that  is   mentioned   between  the  two 
termini  in  the  bill  of  lading,  it  appears  to  me  that  everything 
which  is  mentioned  is  matter  subsequent  to  the  sailing  of  the 
ship  with  goods  on  board.^'     Now  here  it  appears  to  me  clear 
that  everything  mentioned  in  this  contract  refers  only  to  what 
might  occur  subsequent  to  the  shipment,  if  not  subsequent  to  the 
i    sailing  of  the  vessel.    Then  the  words  of  Lord  Blackburn  in 
same  case,  at  p.  86,  are  exactly  applicable  here.     He  says : — "  I 
take  it,  my  Lords,  to  be  quite  clear,  that  when  there  is  a  contract 
I    to  carry  goods  in  a  ship  (whether  that  contract  is  in  the  shape  of 
a  bill  of  lading,  or  any  other  form)  there  is  a  duty  on  the  part 
of  the  person  who  furnishes  or  supplies  that  ship,  or  that  ship^s 
room,  unless  something  be  stipulated  which  should  prevent  it, 
that  the  ship  shall  be  fit  for  its  purpose.^' 

It  does  not  appear  to   me   that   the  law   so  laid   down  is 
necessarily   confined  to   a   bill  of  lading  as  was  sought  to  be 
argued  here.     It  applies  as  well  to  a  contract  such  as  we  are  now 
eonsidering,  and  I  therefore  think  that  his  Honour  was  perfectly 
right  in  telling  the  jury,  that  though  Jones  was  bound  by  the 
terms  of  the   contract,   and  the  company  had   stipulated  they 
i  were  not  to  be  liable  even  for  negligence  under  any  circum- 
stances after  shipment,  that  did  not  amount  to  absolving  the 
\  eompany  from  the  consequences  ariving  from  unseaworthiness. 
An  implied  contract  for  seaworthiness  lies  at  the  root  of  all 
eontraets  of  this  kind,  an  implied  warranty  that  the  ship  shall  be 
Teasonably  fit  for  the  service  it  is  to  perform. 

In  Tattersall  v.  The  National  8,S.  Co.  (15),  Mr.  Justice  Day 
nys  : — *'  I  take  it  to  have  been  clearly  established,  that  where 
Ihere  is   a  contract  to  carry  goods  in  a  ship  there  is,  in  the 
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absence  of  any  stipulation  to  the  contrary,  an  implied  ei 
meut  on  the  part  of  the  person  so  undertaking  to  carry,  tl 
The  A.d.N.  ^^^P  is  reasonably  fit  for  the  purposes  of  such  carriage." 
in  Steel  v.  The  State  Line  S.S.  Co,  (16),  Lord  Blackburn 
out  that  it  is  open  to  a  steamship  company  to  contract  in 
manner  as  to  protect  themselves  even  from  damage  arising 
unseaworthiness.  They  did  not  do  so  in  this  case  ;  the^ 
effectually  exempted  themselves  from  liability  for  damage  t 
from  negligence,  but  not  from  unseaworthiness,  and  it  wai 
unseaworthiness,  according  to  the  verdict  of  the  jury,  th 
damage  arpse. 

That  brings  us  to  the  second  point  for  consideration  in  thi 
for  it  is  said  that  the  verdict  of  the  jury  that  the  Ranelagl 
unseaworthy,  and  that  the  damage  was  caused  by  that  unseat 
ness,  is  against  evidence.  To  justify  us  in  sending  the  casi 
for  a  new  trial  on  that  ground,  it  is  not  enough  for  us  to 
that  we  ourselves  should  have  come  to  a  different  conclusioi 
the  same  evidence,  or  that  it  appears  that  the  Judge 
presided  at  the  trial  is  dissatisfied  with  the  verdict,  whi^ 
no  means  appears  here ;  but  before  setting  aside  a  verd 
being  against  evidence,  we  must  be  clearly  of  opinion  1 
was  demonstrably  wrong  in  the  sense  that  it  has  been 
to  be  a  verdict  such  as  no  reasonable  or  honest  man  ouj 
have  arrived  at  on  the  evidence.  That  cannot  be  said  i 
case.  There  was,  it  seems  to  me,  ample  evidence  to  just 
finding  of  a  jury,  and  as,  after  an  exhaustive  trial  1 
several  days,  the  jury  came  to  the  conclusion  that  the  dama{ 
caused  by  the  ship  being  unseaworthy,  it  only  remains  fo: 
consider  what  state  of  facts  will  justify  a  vessel  being  cons 
unseaworthy,  and  whether  the  evidence  was  left  to  the  ji 
the  trial  with  a  proper  direction  on  the  subject  from  the  . 
A  reference  to  the  notes  of  the  presiding  Judges  shews  t 
did  lay  down  to  the  jury  a  definition  of  unseaworthiness, 
as  his  guide  the  case  of  Steel  v.  The  State  Line  8.8.  Oc 
Honour's  note  is  as  follows  : — "  As  to  unseaworthiness, 
definition  from  the  Lord  Chancellor  (Oaima),  Lord  Selbof 
Lord  Blackburn  in  Steel's  case.  Read  from  Lord  Chai 
(16)  L.B.  8  Ap.  Cas.  72. 
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rd  Blackbum*s  illustration  as  to  port-hole,  &c.,  and  point        1888. 
natters  for  jury's  consideration,  great  facility  of  access,       Jonfs 

to  remedy,  Ac."  TheI'.s.n. 

nrcumstances  of  Steel's  case  were  sompwliat  similar  to         ^^• 

the  present  one.     In  it  the  whole  question  of  what  is      innesJ, 
ly  the  term  '^  seaworthy,"  is  most  carefully  considered  by 
le  and  learned  Lords,  and  the  principles  on  which  such 
e  to  be  decided  are  laid  down  with  the  utmost  clearness, 
stration  made  use  of  by  Lord  Blackburn  in  his  judgment, 

0  me  to  be  a  peculiarly  apt  one,  and  most  applicable 
•esent  case.  Lord  Blackburn,  at  page  90,  says : — '^  I  think 
;  there  are  some  views  of  the  case  in  which,  though  it  would 
a  question  of  fact  for  the  jury,  there  could  not  be  much 
)out  it  one  way  or  the  other.  If,  for  example,  the  port  were 
fltened,  so  that  when  any  ordinary  weather  came  on,  and 
trashed  as  high  as  the  port  it  would  be  sure  to  gi  ve  way 
water  come  in,  unless  something  more  was  done.  If  in, 
le  the  wheat  had  been  filled  up  so  high  against  it  and 
it  so  that  no  one  would  ever  see  whether  it  had  been  so 
ot,  and  so  that  if  it  had  been  found  out  or  thought  of,  it 
lave  required  a  great  deal  of  time  and  trouble — time 
11 — to  remove  the  cargo,  to  get  at  it,  and  fasten  it ;  if 
\  found  to  be  the  case — and  it  was  found  that  at  the 
sailing  it  was  in  that  state-^-I  can  hardly  imagine  any 
ling  anything  else  than  that  a  ship  which  sailed  in  that 

1  not  sail  in  a  fit  state  to  encounter  such  perils  of  the  sea 
lasonably  to  be  expected  in  crossing  the  Atlantic.  I 
1  the  other  hand,  if  this  port  had  been,  as  a  port  in  the 
some  other  place  would  often  be,  open,  and  when  they 
ling  out  under  the  lee  of  the  shore  remaining  open,  but 
)able  of  being  shut  at  a  moment's  notice,  as  soon  as  the 
.me  in  the  least  degree  rough,  and  in  case  a  regular 
Lme  on,  capable  of  being  closed  with  a  deadlight — in 
ase  as  that  no  one  could  with  any  prospect  of  success 
reasonable  people,  whether  they  were  jury  or  Judges,  to 

that  made  the  vessel  unfit  to  encounter  the  perils  of  the 
because  that  thing  could  be  set  right  in  a  few  minutes, 
re  IS  always  some  warning  before  a  storm  comes  on,  so 
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that  they  would  have  plenty  of  time  to  put  it  all  right,  a 
would  have  been  put  right.     If  they  did  not  put  it  right 
such  a  warning,  that  would  be  negligence  on  the  part  o\ 
crew,  and  not  unseaworthiness  of  the  ship.*' 

There,  in  those  last  words,  is  the  whole  gist  of  the  Atto 
OeneraVa  argument. 

Lord  Blackburn  continues: — ''But  between  these  two  extn 
which  seem  to  me  to  be  self-evident  cases  as  to  what  they  v 
be,  there  may  be  a  great  deal  of  difficulty  in  ascertaining  h 
was  here.  It  may  very  likely  be  a  contested  point  as  to  ho^ 
the  wheat  was  put  against  this  port.  That  may  be  one  o 
contests,  and  there  may  be  many  others.  I  agree  with  wha 
been  already  said,  that  nothing  which  is  said  now  about  u 
worthiness  is  at  all  authoritative.  Of  course,  it  is  not  \\ 
down  the  opinion  of  the  House,  but  what  I  have  said  is  not 
the  expression  of  a  final  and  concluded  opinion  formed  by  n 
as  an  individual  advising  your  Lordships.  I  merely  expr< 
as  being  what  I  think  might  be  the  case.  I  have  no  doubt 
the  result  will  be ;  it  will  be  a  question,  taking  the  whole  cii 
stances  together,  was  the  ship  reasonably  fit,  when  she  saile 
encounter  the  perils,  and  was  the  damage  tfiat  happened  a 
sequence  of  her  being  unfit,  if  she  was  unfit  ?  That  que 
will  have  to  be  determined  upon  the  whole  circumstances 
the  whole  of  the  evidence.*' 

I  think,  therefore,  his  Honour  took  the  proper  course, 
put  all  the  evidence  before  the  jury  and  laid  down  the  law  el 
as  to  what  was  unseaworthiness.  Seaworthiness  simply  n 
that  a  vessel  must  be  reasonably  fit  for  the  service  she  is  emp! 
to  render.  It  is  a  relative  term,  and  is  to  be  construed 
reference  to  the  situation  of  the  ship,  the  particular  servic 
is  engaged  to  render,  and  also  to  the  character  and  capac 
the  vessel  itself.*  A  good  illustration  of  this  definition  is  \ 
in  the  case  of  Tattersall  v.  The  National  8.8,  Oo.  (17). 

The  case  then  being  properly  left  to  the  jury,  what  i 
evidence  in  support  of  their  finding  that  the  Banelagl 
unseaworthy   when    she   left    Sydney  on  the  30th  July. 


•  Smith's  Merc.  Law,  9th  Ed.,  p.  375. 


(17)  J2Q.B.D.  2J 
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is  voyage   the   Ranelagh   had.  been   on  the  slip  for        ^Q^- 
ind  through  hurry  or  some  other  cause,  there  was  a       Jonbs 

omission  to  replace  five  or  six  bolts  in  their  places   thb  A.S.N, 
ponwork    composing    the    tunnel   in   which   the   shaft         ^^• 

thus   leaving   holes   through   which   came   the  water      Tnnes,J 
iUBed  the   damage   complained   of.      As   to  this,   Mr. 

engineer  and  the  designer  of  the  vessel,  and  a 
>r  the  defendants,  in  his  cross-examination  at  the  trial 
The  repairs  were  not  properly  completed  when  the 
Bft  the  slip — the  bolts  were  not  put  in/*  This  is,  with- 
:  further,  very  strong  evidence. 

;he  vessel's   stem  gland  was  new,  and  any  evidence 
nt  to  shew  that  the  gland  was  not  properly  packed  or 

water  which   came  through  was  excessive,   for  it  is 

that  some  small  amount  of  water  shall  find  its  way  into 
or  was  not  properly  carried  away,  is  evidence  to  support 
\g  of  the  jury.  It  is  not  necessary,  we  are  told,  that 
)uld  be  any  tunnel  at  all,  but  if  there  is  no  tunnel 
'ovision  is  made  to  carry  away  the  necessary  leakage 
all  under  the  stem  gland.  Here,  however,  there  was  a 
ad  there  was  evidence  to  shew  that  more  water  than 
>ssary  for  lubricating  purposes  was  allowed  to  come 
ihe  gland  into  the  tunnel,  and  but  for  the  holes  having 
without  bolts  in  them,  as  soon  as  the  water  had  flowed 
;he  tunnel  it  would  have  reached  the  engine-room  and 
presence  apparent  to  the  engineer  ;  this,  however,  was 
I  by  the  boltholes  being  left  open,  and  as  fast  as  the 
16  into  the  tunnel  it  leaked  into  the  after  hold  on  the 

side,  the  vessel  having  a  list  to  that  side  all  through 
ge,  owing  to  the  pressure  of  wind  on  the  sails.     On 

the  well  on  the  morning  after  leaving  Sydney  it 
pparent  for  the  first  time  that  something  was  wrong, 
the  hold  was  full  of  water ;  but  the  precise  nature  of 
it  could  not  be  ascertained  till  the  vessel  reached 
and  the  tunnel  was  inspected. 

36  was  also  given  on  both  sides  as  to  the  state  of  the 
hich^  the   defendants   contended;  were  not  in  proper 
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order ;  but,  leaving  out  of  consideration  the  state  of  tte  pun 
iBg  gear,  and  tte  question  whether  more  water  than  was  pro] 
was  allowed  to  penetrate  the  stern  gland,  the  evidence  that  th 
bolt-holes  were  left  open,  and  that  this  defect  was  not  discove 
by  the  officers  in  charge  till  the  arrival  of  the  ship  in  Brisba 
shews^  in  my  opinion,  such  a  faulty  construction  of  the  ship 
to  justify  the  finding  of  the  jury. 

But  it  is  argued  that  the  fact  of  there  being  water  in 
tunnel  would  have  been  discovered  had  the  engineer  gone  al( 
the  tunnel  to  inspect  the  stern  gland,  which  it  was  his  duty 
do  at  short  intervals,  and  that,  consequently,  the  damage  be 
the  direct  result  of  the  negligence  of  their  servants,  the  oompi 
under  the  terms  of  the  ticket  issued  by  them  were  not  liable. 

It  may  be  difficult  in  some  cases  to  say  whether  a  given  si 
of  circumstances  discloses  negligence  on  the  part  of  the  cre\s 
unseaworthiness  on  the  part  of  the  ship,  but,  as  shewn  in 
illustration  of  the  port-hole  used  by  Lord  Blackburn  in  Steel 
The  State  Line  S^S.  Co,  (18),  if  the  defect  causing  the  damag 
easily    discoverable   and    remediable,   then   it    may   be   mei 
negligence  if  it  is  not  remedied,  but  where,  as  here,  the  defec 
difficult  to  discover,  and  not,  in  fact,  discovered  till  after 
damage   is  dune,    then    such   defect   may   amount   to   absol 
Tinseaworthineas.     In  such  a  case,  in  my  opinion,  a  jury  wc 
be  warranted  in  saying  that  the  efficient  cause  of  the  dam 
was  the  unseaworthiness  of  the  ship.     Even  though  that  uni 
worthiness  might  be  discoverable  with  very  diligent  search 
remedied   without   extraordinary   labour,  yet  when  it  was 
easily  discoverable  and  in  point  of  fact  was  not  remedied, 
defendants  cannot  as  matter  of  law  insist  that  the  damage 
caused  merely  by  the  negligence  of  the  crew.     A  jury  may 
the  real  and  efficient  cause  of  the  damage  was  not  neglige 
but     unseaworthiness,    remediable     perhaps,    but    unremei 
unseaworthiness . 

I  am,  therefore,  of  opinion  that  as  the  contract  before  us  n 

be  taken  to  contain  an  implied  condition  that  the  vessel  tc 

used  shall  be  seaworthy ,  and  as  the  jury,  after  a  proper  direc 

by  the  Judge  and  on  suHicient  evidence,  have  found  that 

(13)  L.R.  3  Ap.  Cas.  72. 
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leaworthy,  the  defendants  are  liable  for  the  damage        1^88. 

'  the  breach  of  that  implied  condition.  Jonbs 

I'. 
,  ^  ^-        ■  ,  The  A.S.N. 

L  and  if  osTEB^  J  J.,  concnrred.  Co. 

Rule  discharged, 

)j  for  the  plaintiff :  John  McLaughlin. 

lys  for  the  defendants  :  Daintrey  8f  Gilder. 


Ex  parte  LO  PA^.  May  17. 

m9 — Chinese  Influx  Settriotion  Act — Exelueion  ofalietu — Prerogative 

m  Council-^Proelamatwn9'-~66  Geo,  HI,  c.  100 — 15  Vic.  No.  11,  e.  9.       Tlie  C.J. 

»nt,  a  Chinese  subject  holding  a  certificate  of  exemption  under  46       *  and^' 
,  returned  to  the  colony  in  company  with  a  number  of  other       Foster  J. 
>a  board  the  b.b.  Afghan;  the  vessel  was  allowed   to   enter  the 
to  come  up  to  one  of  the  wharves  of  the  city,  but  police  were,  by 
GoTemment,  stationed  on  the  wharf  to  prevent  the  applicant  and 
inamen  from  landing 

lotion  to  make  absolute  a  rule  nisi  for  a  writ  of  habeas  corpus,  that 
^  was  entitled  to  the  protection  of  the  Court ;  that  it  was  not  a  good 
3  writ  to  allege  that  the  police,  in  preventing  the  applicant  from 
e  acting  '*  under  the  authority  and  by  the  orders  of  the  Government 
r ;"  that  the  police  in  so  acting  were  restraining  the  applicant  of  his 
that  he  must  be  discharged. 

to  make  absolute  a  rule  ?im  for  a  writ  of  habeas  corpus. 
14th  May  an  application  was  made  to  the  Chief  Justice 
ers,  as  a  matter  of  urgency,  for  a  rule  nisi  for  a  writ 
zorpus  calling  upon  Sub-Inspector  Hyem  and  Captain 
e  s.s.  Afghan  to  shew  cause  why  one  Lo  Pak  should 
»sed  from  the  said  steamship,  then  lying  at  the  A.S.N. 
f  in  Sydney  harbour.  The  application  was  supported 
iavit  sworn  by  James  Ung  Quoy,  of  Sydney,  store- 
follows  : — 

Ekcquainted  with  Lo  Pak,  a  passenger  at  present  on  board 
hip  Afghan,  lying  at  the  Australasian  Steam  Navigation 
9  wharf.  2.  I  am  informed  and  verily  believe,  that 
ifas  for  many  years  a  resident  in  the  colony  of  New 
les,  and  that  about  nine  months  ago,  being  desirous  of 


222 


CASES  AT  LAW. 


[N.S.'W 


1888. 


Ex  parte 
LoPak. 


l! 


'fin'     «     I 

lll'-l' 


Uh^ 


absenting  himself  therefrom  for  a  temporary  purpose  only,  he  d 
applied  for  and  obtained  the  certificate  required  by  the  ' 
section  of  the  Act  48  Vic.  No.  11.  The  said  Lo  Pak  retnn 
to  this  colony  in  the  steamer  Afghan^  which  arrived  at  Sydney 
the  6th  instant,  and  within  the  time  limited  in  such  certifies 
3.  All  the  necessary  conditions  required  by  the  laws  in  force 
New  South  Wales  have  been  duly  observed  by  the  said  steal 
to  entitle  her  to  land  her  passengers  and  discharge  cargo. 
Upon  the  arrival  of  the  steamer  in  Port  Jackson  a  large  num 
of  police  were  placed  on  board,  and  Lo  Pak  was,  with  ot 
co-passengers,  forcibly  prevented  from  leaving  the  si 
Subsequently  the  said  steamer  came  alongside  the  A.  S. 
Company's  wharf,  and  a  fresh  body  of  police,  under  the  orde 
Inspector  Hyem,  went  on  board  or  surrounded  the  ship,  i 
forcibly  preventedj  and  still  prevent  the  said  Lo  Pak  from  lea^ 
her.  5.  Being  under  the  coercion  of  the  police,  it  is  imposs 
for  Lo  Pak  to  make  the  present  affidavit.  6.  I  am  also  infom 
and  verily  believe,  that  on  the  arrival  of  the  Afghan,  or  sul 
quently,  the  certificate  of  Lo  Pak,  under  the  9th  section  of 
Act  45  Vic.  No.  11,  was  duly  produced  to,  and  passed  by, 
Customs  authorities  as  being  a  certificate  duly  issued,  and  entit 
the  said  Lo  Pak  to  the  exemption  given  by  the  said  9th  sect 
Such  certificate  was  thereupon  retained  by  the  Cust 
authorities. 

The  rule  nisi  was  thereupon  granted  returnable  next  day,  w 
a  postponement  was  granted  on  application  on  behalf  of 
respondent  Hyem,  and  on  1 7th  May  the  matter  came  on 
argument  before  the  Full  Court.  It  was  admitted  that 
certificate  of  exemption  which  had  been  produced  by  the 
plicant  was  in  the  name,  not  of  Lo  Pak,  but  of  Ah  Buck,  i 
in  addition  to  the  affidavit  of  James  Ung  Quoy,  which  had  I 
used  in  support  of  the  motion  for  the  rule  nm,  the  follov 
further  affidavit  of  the  same  deponent  was  filed  in  support  of 
application. 

'^  1.  I  am  a  native  of  China,  and  have  resided  for  many  y 
in  Australia.  2.  I  am  acquainted  with  the  abovenamed  Lo  1 
through  meeting  him  at  the  business  house  of  Sun  Hong  J 
and  Co.,  storekeepers,  Sydney.     3,  About  nine  months  ago 
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manager  of  the  said  firm  of  Sun  Hong  Jang  and  Co.^ 
K)  me,  as  agent  for  the  Eastern  Australian  Steamship 
',  for  a  passage  ticket  to  enable  the  said  Lo  Pak  to 
la.  The  said  Ah  Fee  handed  in  to  me  a  piece  of  paper 
ich  the  name  of  Ah  Pak  was  written  in  Chinese 
B.  These  Chinese  characters,  according  to  my  dialect, 
I  Pak ;  according  to  another  Chinese  dialect  they  mean 
;  and  according  to  a  third  Chinese  dialect  they  mean 

I  accordingly  issued  to  the  said  Ah  Fee  a  ticket  for 
Lo  Pak  in  the  name  of  Ah  Buck.  4.  I  have  seen  the 
^plicant  now  on  board  the  steamship  Afghan,  and  he  is 
person  as  the  person*  for  whom  I  issued  the  said  ticket 
mentioned.  3.  In  China  the  surname  or  family  name  is 
rst,  the  distinctive  name  follows  it.  Thus  the  above 
r's  family  name  is  Lo,  and  his  distinctive  name  Pak.  Ah 
[  of  no  meaning,  corresponding  to  the  English  word  Mr., 
constantly  added  in  China  to  names  of  one  syllable,  and 
cases  the  family  name  is  not  generally  used.  My  own 
ane  is  Lowe,  but  I  am  always  known  here  as  Ung  Quoy, 
y  Chinese  or  English  people,  but  in  China  my  name 
\  Lowe  Ung  Quoy.     It  would  be  quite  correct  to  call  me 

I  took  the  name  of  James  when  I  was  baptized  as  a 
l"  There  was  also  the  following  affidavit  by  one  Ah 
I.  I  have  been  a  storekeeper  in  this  colony  for  more 
^ears.  2.  I  am  acquainted  with  Lo  Pak,  having  become 
inted  with  him  through  his  dealing  with  me  for  three  or 
•s.  3.  About  nine  months  ago,  acting  under  instructions 
Pak,  I  applied  to  James  Ung  Quoy  for  a;  passage  ticket 
aid  Lo  Pak  to  go  by  the  Eastern  Australian  Steamship 
r's  steamer  Catterthun  to  China,  and  for  that  purpose 
bo  the  said  James  Ung  Quoy  a  piece  of  paper  with  the 
Ah  Pak  written  thereon  in  Chinese  characters.  These 
characters  in  my  dialect  mean  Ah  Buck ;  in  another 
bey  mean  Ah  Bik  ;  and  in  a  third  dialect  mean  Ah  Pak. 
d  from  the  said  James  Ung  Quoy  a  ticket  for  passage  in 
ship  Catterthun  for  the  said  Lo  Pak  in  the  name  of  Ah 
[  gave  the  said  ticket  to  the  said  Lo  Pak,  and  either  went 
I  myself  or  sent  one  of  my  men  with  him  to  the  Custom- 
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to  such  Chinese  a  certificate  of  exemption,  which,  during 
continuance,  exempts  him  from  the  provisions  of  the  Act.  ( 
affidavits  shew  that  Lo  Pak,  being  a  resident  of  the  colo 
applied  for  and  obtained  a  certificate  of  exemption,  that  he 
returned  within  the  time  limited  in  that  certificate,  and  thai 
has. been  refused  permission  to  land.  The  difference  of  nam 
fully  explained  by  the  affidavits. 
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Salomons^  Q.C.,  and  Butterworth  shewed  cause.  This  ap 
cation  is  made  under  a  total  misapprehension  as  to  the  law. 
is  one  that  this  Court  has  no  power  to  entertain,  as  this  Court 
only  deal  with  matters  of  municipal,  i.e.,  domestic  law,  and 
with  matters  of  international  law.  The  applicant  is  an  al 
having  at  the  present  time  none  of  the  rights  of  a  British  subj 
and  he  is  one  of  a  large  number  of  Chinese,  all  of  whom 
making  similar  applications.  On  their  arrival  in  this  col 
from  China,  they  were  not  allowed  to  land,  but  beyond  thia 
restraint  has  been  placed  upon  them,  and  they  are  at  liberty 
go  anywhere  else  they  may  choose.  Under  these  circumstai 
it  is  submitted  that  if  any  law  has  been  infringed  by  the  ac 
of  the  Government,  it  is  international,  and  not  municipal 
The  sovereign  power  of  a  State,  whatever  form  that  sovereij 
may  take,  has  invariably  and  incontestably  the  power  to  exc 
the  subjects  of  foreign  powers  from  the  State  territory  ; 
the  reason  for  this  is  obvious — it  is  nothing  more  than  a  r 
to  take  what  steps  may  be  necessary  to  preserve  the  State  terri 
to  its  inhabitants ;  it  is  the  right  of  self-preservation.  All 
writers  on  international  law  agree  that  every  State  possesses 
absolute  power  to  prohibit  aliens  from  entering  its  territ 
If  the  Government  have  wrongly  exercised  their  powei 
excluding  the  present  applicant  from  the  colony,  it  then  beco 
a  matter  between  State  and  State.  It  may  be  that  this  China- 
has  good  grounds  for  representing  the  matter  to  his 
Government,  it  may  be  that  his  Government  will  see  fi 
protest  against  the  manner  in  which  he  has  been  treated,  anc 
make  a  claim  for  redress,  it  may  be  that  action  such  as 
been  taken  by  our  Government  in  this  matter  might  even  lea 
war  ;  but  this  Court  is  not  the  proper  forum  to  decide  whe 
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*nment  have  auted  in  accordance  with  the  comity  of 
r  whether  they  have  exceeded  their  powers.  If  they 
i  in  accordance  with  the  law  of  nations  the  applicant 
1  redress  neither  here  nor  by  the  intervention  of  the 
mt  of  his  own  country.  If  they  have  gone  beyond  the 
onceded  by  that  law  to  States  for  the  purpose  of 
bhem  to  preserve  themselves  as  States,  then,  as  I  have 
lay  lead  to  actual  war,  which  is  the  real  and  ultimate 
>f  so-called  international  law  ;    but  there  is  no  right  in 

0  call  on  the  municipal  Courts  of  a  country  to  admit  him 
3onntry,   in   spite   of   the   express    commands   of    the 

that  he  should  be  excluded.  It  cannot  be  contended 
aese  are  placed  by  the  Chinese  Influx  Restriction  Act 

better  position  as  immigrants  than  French  or 
The  right   to   exclude  applies   equally  to  all.     For 

suppose  for  a  moment  that  there  was  good  reason 
hat  war  between  England  and  France  was  imminent; 
>ose  that  several  ships  containing  large  numbers  of 
an  appeared  outside  the  Heads,  would  not  the  Govern- 
e  the  right  to  prevent  any  of  them  from  landing  ?  But 
itention  is  wrong,  an  application  for  a  writ  of  habeas 
)uld  allow  a  swarm  of  foreigners  to  land  here  at  a  time 
rious  complications  were  expected  with  the  State  of 
ley  were  members.  Aliens  are  in  an  entirely  different 
from  subjects  of  the  realm,  and  the  Act  56  Geo.  III.  c. 
not  apply  to  subjects  of  a  foreign  State. 

BTiB,  J.     Why  cannot  they  proceed  at  common  law  ?] 

contention  is  right,  that  this  is  a  matter  of  international 

Court  has  no  jurisdiction  either  at  common  law  or 

ly  statute  to  grant  the  writ.     Both  the  language  and 

in  of  the  Acts  of  Car.  II.  and  Geo.  III.  shew  that  they 

intended  to  apply  to  foreigners. 

Dmir  Justice.  Those  Acts  are  no  more  than  procedure 
le  common  law  remains  as  it  was  by  Magna  Oharta.^ 

lOt  dispute  that.     I  say  that  no  breach  of  municipal  law 

1  committed.      There  is  an  essential  right  in  every 
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sovereign  to  exclude  foreigners.     I  may  assume  that  it  is 
necessary  for  me  to  argue  whether  this  action  of  the  Grove 
ment  is  against  the  comity  of  nations^  for  international  h^ 
not  within  the  cognisance  of  this  Court. 

[The  Chief  Justice.     No,  you  need  not  argue  that, 
have  only  to  administer  the  law  of  this  country.] 

Is  the  Government,  then,  without  power  under  our  lawi 
prevent  any  number  of  foreigners,  however  large,  from  land 
on  our  shores  at  a  time  when,  it  may  be,  war  is  imminent  ? 

[The  Chief  Justice.     The  present  case  is  not  the  case 
put  of  a  large  body  of  men  seeking  to  enter  a  country,  w 
war  is  imminent.     These  persons  are  virtually  imprisoned  oi 
English  merchant  ship  by  the  authority  of  an  inspector  of  pol 
Are  they  not  under  the  protection  of  our  laws  ?] 

I  object  to  its  being  said  that  these  men  are  imprisoned ;  t 
are  merely  prevented  from  landing,  and  what  the  police  t 
done  has  been  done  under  the  orders  of  the  Grovemment. 

The  sovereign  power  can  be  exercised  in  this  colony  by 
Governor  in  Council,  and  the  exercise  of  it  is  altogether  bey 
the  interference  of  this  Court.  At  this  moment  a  proclamat 
might  be  made  that  all  foreigners  should  leave  the  colony. 

[WiNDBYBB,  J.  Take  the  case  of  a  cargo  of  slaves  lyiuj 
the  harbour.     Would  not  habeas  corpus  be  granted  f ] 

Perhaps  it  would,  but  in  the  case  of  any  foreigner,  it  wo 
strictly  speaking,  be  granted  only  by  an  analogy,  or  by 
equity  of  the  statute. 

[WiNDETBB,  J.  Has  not  an  alien  friend  every  means 
redress  that  a  subject  has  ?] 

Not  necessarily;  foreigners  resident  here  have  grefkt  ; 
definite  privileges  and  duties,  but  their  case  is  very  diSei 
from  a  case  where  a  Government  seeks  to  prevent  a  nun: 
of  foreigners  from  becoming  residents,  who  may  be  undesirj 
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id  in  war;  they  can  leave  the  country  if  war  is  declared, 
)jectB   cannot ;   and  they   stand   on    quite   a   different 
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5YEK,  J.  I  think  the  Court  has  a  discretionary  power, 
ses  you  put  of  admitting  a  number  of  enemies,  we 
ircise  our  discretion.] 

3  no  discretion  whatever,  if  once  an  applicant  can  shew 
tied  to  be  at  large  in  this  country.  This  is  a  writ  of 
igh  not  of  course.  The  Court  could  not  enter  into  the 
lion  whether  circumstances  justified  them  in  preventing 
from  landing  here.  If  one  alien  was  entitled  to  a 
thousand  aliens  would  be  so  entitled,  and  the  Court 
'e  no  discretion  if  the  right  existed  at  all. 


STBB,    J. 

It.] 


These  people  have  rights  under  an  Act  of 


the  exercise  of  a  prerogative  of  the  Crown,  which  has 
touched  by  any  Act  of  Parliament.  It  is  the  exercise 
wer  of  self-preservation,  which,  as  between  States,  is 
e  same  as  it  is  between  individuals. 

HiEF  Justice.  Assuming  that  the  Queen  made  such  a 
ion,  would  that  be  a  good  return  to  the  writ  ?]    , 

)t  a  question  of  the  sufficiency  of  a  return  to  the  writ, 
uestion  is  whether  the  Court  has  any  jurisdiction  to 
such  an  application.  Whenever  the  Court  is  called 
)erform  any  judicial  act,  there  may  arise  this  prior 
whether  the  Court  has  jurisdiction. 

HiEf  Justice.  Do  you  dispute  our  jurisdiction  where 
ant  is  on  a  British  vessel  in  the  harbour?] 

1  such  a  case  as  this. 

iHiEf  Justice.    What  has  taken  our  jurisdiction  away  ?] 

^  has  taken  it  away ;  it  never  existed. 
roL  IX.,  Law  Q 
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[WiNDEYKB,  J. 

State.] 


You  are  arguing  as  if  this  were  a  sover 


Yes,  I  am.  Here  the  Queen's  prerogatives  are  as  great 
England^  and  are  exercised  by  the  Grovemor  in  Con 
He  undoubtedly  possesses  the  prerogative  of  pardon.  And 
power  of  excluding  aliens  is  of  necessity  comnutted  to  him 
even  granting  that  we  are  not  a  sovereign  State,  yet  we  a 
exclusive  possession  of  a  territory,  and  being  so  far  from  Eng 
it  is  essential  that  we  should  be  capable  of  taking  prompt  a 
for  our  safety  in  times  of  danger. 

[The  Chief  Justice.  It  seems  to  me  the  position  is 
The  Court  has  power  to  entertain  this  application ;  it  is  mei 
question  of  the  sufficiency  of  the  return  to  the  writ.  Who 
first  application  was  made  to  me  in  Chambers,  I  could 
granted  a  rule  absolute,  and  the  applicant  would  have 
before  the  Court  to-day;  but  the  present  practice,  under  se< 
453  to  455  of  the  Criminal  Law  Amendment  Act,  1883, 
have  the  matter  argued  on  a  rule  nisi,  after  which  the  ' 
may  or  may  not  issue  the  writ.  We  have  now  to  coi 
whether  the  arguments  brought  forward  by  the  Crown  woi 
endorsed  on  the  writ,  be  a  good  return ;  that  bein 
the  whole  question  is  narrowed  to  this  point.  Is  the 
paragraph  of  Hyem's  affidavit  a  good  return?  And  tl 
practically  equivalent  to  the  return  ''  by  the  king's  comm 
which  I  have  always  understood  was  bad.] 

The  position  I  take  up  is  outside  the  affidavits  altog 
True  there  is  an  English  Act,  43  Geo.  III.  c.  155, 
expressly  declares  that  the  king  may  by  proclamation 
aliens  to  depart  from  the  kingdom  within  a  time  therein  m 
but  that  Act  was  only  to  prevent  appeals  to  international  1 
compensation.  The  Act  was  placed  on  the  statute  book  : 
for  the  purpose  of  giving  notice,  not  because  it  requires  s 
of  Parliament  to  order  foreigners  out  of  a  country. 

[The  Chief  Justice.     That  Act  was  passed  during  a  \ 
war;  if  your  contention  is  right,  why  was  it  required  ?] 
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as  a  matter  of  policy  to  warn  aliens ;  secondly,  it  greatly 
the  king's  power  of  merely  forbidding  them  to  land,  by 
a  Secretary  of  State  or  magistrate  to  cause  any  alien, 
h  proclamation,  to  be  arrested  and  sent  to  gaol ;  and  if 
led  without  first  obtaining  the  king's  license,  he  might 
ported  for  life.  If  it  does  require  an  express  Act  of 
nt  to  forbid  an  alien  to  land,  Mr.  Oanning  and  all  the 
ds  on  international  law  are  wrong.  I  admit  the  books 
notice  should  be  given;  but  that  is,  as  a  matter  of 
and  only  from  the  point  of  view  of  international  law. 
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>EYEB,  J.  We  have  1  passed  an  Act  virtually  inviting 
bo  come  here,  or  at  any  rate  admitting  their  right  to  do 
certain  restrictions.  So  far  the  Queen  has  not  shewn 
Qclination  to  Chinese  immigration.  How  can  this 
ent  step  in  and  say,  "We  do  not  like  it;  we  have 
lot  to  let  these  people  come  in  "  ?] 

^ment  is  that  the  Governor  in  Council,  except  where 
limited  by  his  instructions,  exercises  in  this  colony  all 
>gatives  of  the  English  Crown,  and  particularly  this  one, 
larily  incident  to  the  preservation  of  our  territory.  As 
ct,  as  I  said  before,  it  cannot  have  been  intended  to  put 

on  a  more  favourable  footing  than  other  nations, 
b  imposes  restrictions  on  them ;  but  granting  that  it  has 

an  invitation  to  them  to  come  here,  and  that  now  they 
in,  without  notice,  forbidden  to  land,  still  that  is  only  a 
)r  redress  as  between  nation  and  nation. 


CmBF  Justice.     In  my  opinion  at  present  there  is  no 
e  between  the  right  of  an  alien  and  a  subject  in  this 
Even  criminal  foreigners,  unless  there  is  an  extradition 
re  entitled  to  a  writ.] 

>  case  of  the  Three  Spanish  Sailors  it  was  held  that  the 
t  had  no  claim  to  the  protection  of  the  Court. 

Chief  Justice.     Even  an  alien  enemy  living  within  the 
ion  of  the  Court  has  a  claim  to  its  protection.     The  case 
Q2 
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The  Court  here  should  give  the  same  answer  as  was  given 
that  case — "  Take  nothing  by  your  motion."  In  that  case  th 
was  no  question  of  a  return  to  the  writ;  neither  is  there  here, 
admit  that  a  British  subject,  or  a  foreigner  living  here  unc 
temporary  allegiance,  has  a  right  to  a  habeas  corpus;  but  I  de 
that  if  a  person  comes  into  a  British  port  on  board  a  Briti 
vessel  he  is  in  any  sense  under  the  allegiance  of  the  Crown.  1 
can  punish  him  for  any  crime  he  may  commit,  but  we  can  refi 
to  allow  him  to  come  under  temporary  allegiance  to  as.  ] 
proclamation  is  necessary ;  there  is  in  the  executive  Grovemmi 
an  absolute  and  uncontrollable  right  to  prevent  aliens  in 
entering  the  territory,  and  the  Court  cannot  by  a  judicial  i 
cause  an  alien  to  acquire  an  allegiance  against  the  will  of  1 
Sovereign.'  This  absolute  right  is  inherent  in  the  executive 
any  territory,  and  has  nothing  to  do  with  the  Queen  or  1 
prerogative  {Hall's  International  Law,  p.  177),  and  stai 
altogether  outside  the  principle  of  habeas  corpus,  either  by  stat 
or  at  common  law.  The  only  remedy  these  people  have 
through  their  own  nation,  by  .means  of  their  ambassador;  tl 
have  no  claim  which  will  be  listened  to  by  this  Court,  for  th 
is  no  "restraint  of  liberty"  in  the  question — ^they  are  mei 
prevented  from  acquiring  the  temporary  allegiance  which  ali 
entitles  them  to  the  protection  of  the  Court. 

With  regard  to  this  particular  applicant,  he  must  fail,  beca 
the  Court  would  require  him  to  make  an  affidavit  himself,  wl 
he  has  not  done,  although  he  was  in  no  way  prevented  fi 
doing  so.  Again,  he  claims  to  be  exempt  by  45  Vic.  No.  IJ 
9;  but  to  avail  himself  of  that  section  he  must  prove  that  he  ' 
a  resident  in  1881,  when  that  Act  was  passed,  and  there  is 
suggestion  of  this  in  any  of  the  affidavits.  [He  also  c: 
1  Kent  Oommentaries,  p.  33 ;  HalVs  International  Law  at  pp. 
177;  Phillimore*s  International  Law,  1  p.  233;  VatteVs  J 
of  Nations,  at  pp.   164,   169,    170,    173,    174,   184,  and    1 

(1)2W.  B1.1324. 
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R.  V.  Schiever  (2) ;  The  Oaae  of  the  Hottentot  Venue  (3) ;  The 1888. 

TKm  Spanish  Sailors  (1) ;  Folhein  v.  Oritico  (4).]  Eic  parte 

Lo  Pak. 

Buttenoorth  followed.  The  present  applicant  is  not  within  the 
purview  of  the  Habeas  Corpus  Acts,  which  are  both  entitled  "  Acts 
for  the  better  secnring  the  liberty  of  the  subject.^*  Their  object 
WM  to  present  the  arbitrary  imprisonment  of  the  king's  subjects 
without  Ba£Scient  caase^  bat  could  not  have  been  intended  to 
gife  aliens  the  right  of  coming  freely  into  England.  A  broad 
distinction  was  made  by  the  common  law  between  British  subjects 
and  aliens^  and  only  subjects  were  in  a  full  and  absolute  sense 
entitled  to  the  rights  conferred  by  the  laws:  Stephen^ s  Oom- 
fM^tofies  (7th  ed.),  vol.  1,  p.  134.  Aliens  could  not  take  land 
by  descent^  nor  even  be  the  channels  of  descent,  nor  could  they 
hold  land  j  nor,  unless  naturalised^.serve  in  Parliament :  Stephen^s 
Gmmentaries,  vol.  1,  pp.  440,  477,  and  vol.  2,  338.  So  a  plea 
that  the  plaintiff  was  an  alien  was  a  good  plea  in  a.  real  action. 
An  alien  owes  no  allegiance  to  the  British  Crown  except  a  local 
allegiance,  which  begins  when  the  Queen  receives  him  into  her 
dominions  and  under  her  protection,  and  ceases  the  instant  he 
leaves  her  dominions  :  Stephen^s  Oommentaries,  vol.  2,  p.  404. 
Natnral-bom  subjects,  on  the  other  hand,  owe  a  permanent 
aUqfianee  to  their  Sovereign,  which  they  cannot  put  off ;  while 
the  Sovereign  owes  them  the  duty  of  protecting  them,  and  this 
protection  and  subjection  are  reciprocal :  ib.  p.  395 ;  and  Blacks 
9totie^g  GommentarieSy  vol.  1,  p.  190.  Mutuality  is  as  essential  to 
the  notion  of  allegiance  as  to  that  of  contract ;  and  foreigners 
cannot  force  themselves  on  an  unwilling  Sovereign.  The  case  of 
tbe  Three  Spanish  Sailors  (1)  illustrates  this  principle. 

[Thb  CHiEr  Justice.     In  that  case  the  applicants  were  alien 
enemies  and  prisoners  of  war.] 

Yes,  but  the  principle  on  which  the  decision  rests  is  that  the 
loBg  could  refuse  to  receive  aliens  into  his  allegiance.  They 
were  not  entitled  to  the  privileges  of  Englishmen  ;  nor  can  any 
alien  who  has  not  acquired  a  local  allegiance  insist  on  claiming 
Buch  privDeges.  Although  in  modem  times  foreigners  are 
(2)  2  Barr.  766.  (3)  13  East.  1U4.  (4)  18  East.  456. 
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usually  admitted  freely  into  civilised  coantries  in  times  of  p 
all  the  authorities  cited  shew  that  the  Sovereign  can  ii 
discretion  exclude  them.  This  power  of  exclusion  is  a  nee© 
incident  of  sovereignty,  and  in  England  is  part  of  the  I 
prerogative.  The  Queen  being  in  this  colony  represented  b 
Governor,  this  part  of  the  prerogative  must  be  presumed  \ 
exercisable  by  him,  since  certain  oases  can  easily  be  conceit 
which  it  would  be  necessary  to  the  preservation  of  the  Qu 
subjects  that  he  should  exercise  it.  If  admitted  to  be  pa 
the  Royal  prerogative,  it  is  obvious  that  circumstances  may 
urgently  requiring  its  prompt  use ;  and  therefore  it  is  es» 
to  the  public  safety  that,  in  a  part  of  the  Queen's  domi 
remote  from  England,  the  Queen's  representative  should  p( 
it. 

Sly,  for  the  respondent  Roy. 

The  Chief  Justice.  This  is  an  application  either  at  coi 
law  or  under  the  statute  of  56  George  III.  c.  100,  by  a  f 
named  Lo  Pak  for  a  writ  of  habeas  corpus.  It  appears 
the  affidavits  filed  that  the  applicant — a  native  of  China- 
a  resident  of  this  colony  for  some  years,  that  some 
last  year,  under  the  9th  section  of  the  45  Vic.  No.  11 
Infiux  of  Chinese  Restriction  Act — ^he  proved  to  the  satisf  aci 
the  Colonial  Treasurer,  or  some  person  appointed  by  him,  tl 
was  a  resident  within  the  colony  at  the  time  of  the  passing 
Act — that  is  on  the  6th  December,  1881 — and  that  he  ther 
obtained  from  the  proper  officer  a  certificate  of  exemptio 
appears  that  he  then  left  the  colony,  went  to  China,  anc 
returns  with  his  certificate  of  exemption.  He  is  now  on 
a  British  ship  in  this  port,  and  is,  therefore,  within  the 
diction  of  this  Court.  And  he  informs  the  Court  that,  1 
obtained  this  certificate,  his  liberty  is  restrained  on  boai 
ship  by  Sub-inspector  Hyem,  one  of  the  officers  of  police  i 
colony,  and  accordingly  a  rule  has  been  granted  calling 
Sub-inspector  Hyem  to  shew  cause  why  a  writ  of  habeas  < 
should  not  issue  directing  him  to  bring  up  the  body 
Pak  to  this  Court.  Sub-inspector  Hyem  has  filed  an  aflB 
and   in   the   third   paragraph   of   that   affidavit   he   shew 
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cause   why    the   applicant    is   restrained^   and    it  is  in   these        ^^^- 

tenns : — '*  The   police^   in   preventing  the   said  Lo   Pak   from      Ex  piru 

landing,  are  acting  through  the   Inspector-General  of  Police 

^nder  ths  authority  and  by  the  orders  of  the  Oovemment  of  the 

colony."    That  is,  in  the  shape  this  case  has  taken,  equivalent 

to,  and  now  stands  in  the  place  of,  a  return  to  a  writ  of  habeas 

torpw,  supposing  such  a  writ  had  been  issued  in  the  first  instance. 

Ab  has  already  been  pointed  out,  it  was  ^n  my  power,  on  the  day 

the  writ  was  first  moved  for,  to  direct  a  writ  of  habeas  corpus  to 

iffiae  in  the  first  instance,  and  then  it  would  have  been  the  duty 

of  Inspector  Hyem  to  have  produced  in  this  Court  this  person,  Lo 

Pak,  and  to  have  made  a  return  to  that  writ.      However,  the 

oonne  pursued  is  a  more  convenient   course,  and   this   third 

paragraph  of  Inspector  Hyem's  affidavit  we  must  take  as  the 

return  to  the  writ.     Now,  the  sole  question  for  the  Court,  is — 

h  that  a  sufficient  return  f     Is  it  sufficient  for  the  person  in 

charge  of  this  applicant  to  say,  without  shewing  any  other  cause, 

''  I  am  detaining  this  person  in  my  custody,  in  prison  on  board 

this  ship,  acting  under  the  orders  of  the  Inspector-Greneral  of 

Police  on  the  authority  of  the  Oovemment  of  this  colony.'^     I  am 

distinctly  of  opinion  that  it  is  not  sufficient,  and  that  no  man's 

liberty  would  be  safe,  whether  he  be  a  subject  of  the  Queen, 

or  the  subject   of  any   other   nation   at   peace   with   England 

—no  man's  liberty,   I   say,   would   be   safe   for    one   moment 

wore  it  held  that  this  was  a  sufficient  return.     Now,  what  is 

that  return  equivalent  to  ?     It  is  equivalent  to  the  old  return 

which  was  given  so  far  back  as  the  reign  of  Charles  I.,  when 

in  Sir  Thomas  Darnell's   case   a  return   was  given  to  a  writ 

that  the  prisoner  was  held  in  custody  by  the  special  command  of 

His  Majesty.     Well,  we  know  as  a  matter  of  history  what  that 

return  led  to.     We  know  that  although  that  return  was  held 

by  the  then  Chief  Justice  (Sir  Nicholas  Hyde)  to  be  under  the 

circomstances  a  proper  return,  he  narrowly  escaped  impeachment 

ior  so  holding.     No  lawyer  of  this  day  would  venture  to  say  that 

the  return  to  a  writ  of  habeas  corpus  that  a  person  was  held  in 

custody    by    the    special   command    of   His    Majesty,    was    a 

proper  return   to  such  a  writ.     This  return  is  almost  exactly 

in  the  same  words,  viz.,  that  the  applicant  is   held  in  custody 
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by  order  of  the  Oovemment  of  this  colony.  There  is  do  distinctii 
between  the  two.  In  order  that  there  should  be  a  good  retui 
the  Court  must  see  on  the  face  of  the  return  that  the  per8< 
who  is  held  in  prison  is  legally  in  prison  ;  that  he  is  in  pri8( 
according  to  the  laws  of  the  country ;  therefore  it  is  necessa 
when  the  only  return  is  "  in  custody  by  order  of  the  Grover 
ment/'  to  establish  that  either  by  some  statute  or  by  comnK 
law  the  Government  have  power  to  give  such  an  order.  It 
not  here  pretended  that  there  is  any  statute,  but  it  is  contendi 
that  an  alien  has  no  right  to.  apply  for  a  writ  of  habeas  corpuSj  ai 
it  is  stated  that  the  applicant  is  an  alien.  1  assume  it  to  be  a  fs 
that  he  is  an  alien,  and  has  no  letters  of  naturalisation.  Well, 
is  said  that  writs  of  habeas  corpus  were  only  for  the  benefit 
British  subjects.  It  is  rather  late  in  the  day  to  use  such 
argument.  There  are  abundant  authorities  to  shew  that  no  su 
argument  can  prevail,  nor  stand  the  test  of  reasoning.  If  tl 
alien,  the  subject  of  a  friendly  nation,  is  unable  to  obtain  1 
release  by  means  of  a  writ  of  habeas  corpus  from  tZZ^^aZ  imprisc 
ment  within  the  jurisdiction  of  this  Court,  how  can  we  gn 
relief  if  some  subject  of  Germany  or  Prance  or  Italy  or  Ameri 
being  illegally  imprisoned,  ask  for  a  writ  ?  The  argument 
to  one  IS  equally  good  as  to  the  other.  If  some  Germ 
subject  be  in  illegal  custody,  the  proper  course  would 
to  apply  to  this  Court  for  a  writ  of  habeas  corpiis.  Wo^ 
answer  to  him  to  say,  "  You  are  an  alien,  a 
stay  where  you  are''?  in  other  words,  "Ti 
must  remain  in  slavery  in  a  British  possession  because 
Court  has  no  power  to  order  your  release"?  That  is  not 
law.  Every  person,  whether  the  subject  of  Her  Majesty  or 
alien,  who  is  within  our  jurisdiction,  is  entitled  to  the  protect 
of  the  law.  He  is  amenable  to  the  law.  If  he  commits  a  cri 
he  can  be  punished.  If  this  applicant  confined  on  board  i 
particular  vessel  commits  an  offence  against  the  law,  he  would 
immediately  arrested  by  the  proper  authorities  in  this  colo 
and  tried  in  our  Courts  ;  and  if  he  were  found  guilty  he  wo 
be  sentenced,  and  the  sentence  would  be  carried  into  elecuti 
Being  thus  amenable  to  the  law,  he  is  also  under  the  protect 
of  the  law,  and  the  protection  which  the  law  affords  a  per 
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depriyed  of  his  liberty  within  the  jurisdiction  of  the  Court  is        1^88. 

best  afforded  him  by  this  writ  of  habeas  corpus ^  by  which^  if  he     Ex  parte 

is  illegally  in  custody,  he  can  be  promptly  released.    But  then  it 

is  argued  that  the  Sovereign  of  every  State  has  the  right,  of  his 

own  mere  motion,  to  prevent  the  influx  of  foreigners  into  that 

State,  and   it  is   contended  that  the  executive  Grovernment  of 

this  colony,  if  they  see  fit,  -have  similar  sovereign  power,  and  may, 

by  an  order  given  to   officials  on .  our  frontier  or  seaboard, 

direct  them  to  keep   out  all  foreigners.      In   the  first  place, 

although  it  is  not  necessary  for  the  purposes  of  this  decision,  I 

am  of  opinion  that  the  Government  of  this  colony  possess  no 

such  power.     It  may  be  that  the  Sovereign  of  England  may 

bave  such  power  according  to  the  principles  laid  down  by  writers 

on  international  law,  but  so  far  as  I  can  understand,  it  has  not 

been  a  power  that  has  ever  been  exercised  in  England.     On  the 

oontraiy,  even  in  times  of  war,  where  it  has  been  necessary  to 

exclade  aliens  from  the  realm,  or  to  deal  with  aliens  then  present 

within  the  realm,  it  has  been  considered   necessary  to  pass  a 

statute  for  the  express  purpose  of  enabling  that  to  be  done.     I 

find  that  in  1803,  when  England  was  at  war,  an  Act,  43  George 

III.  c.  155,  was  passed.     That  was  an  Act  which  recited  that, 

"whereas  under  the  present  circumstances,  much  danger  may 

arise  to  the  public  tranquility  from  the  resort  and  residence  of 

aliens  in  this  kingdom,  unless  due  provision  be  made  in  respect 

thereof;"  and  then  it  recites  that  a  former  Act  for  a  similar 

object  had  expired,  and  provides  that  the  Secretary  of  State 

by   sign    manual    may    direct    that    aliens    shall    leave    the 

kingdom    within   a   certain   time,    and    that    they    should    if 

foond  within  the  kingdom  after  that  time  be  dealt  with  under  the 

Act  and  transported  for  life.     And  a  further  section  provided 

for  the  non-entry  into   the  kingdom  of  any  alien.     Now   if  a 

power  be  inherent  in  the  King  of  England  to  prevent  aliens 

from  landing,  and  to  order  aliens  resident  in  the  kingdom  to 

leave  the  realm,  why  was  not  that  done  by  proclamation  under 

tibe  Great  Seal,  proclaiming  that  no  aliens  should  be  permitted 

to  land  ill  the  kingdom,  and  that  those  already  resident  should 

depart?     That  course  was  not  pursued;   but  the  proper  con- 

stitntional  course  was   pursued,  and   that   was  the   passing  of 
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an  Act  of  Parliament  for  tlie  purpose.  However  that  c 
be^  I  am  distinctly  of  opinion  that,  even  supposing  the  E 
or  Queen  of  England  have  power  by  proclamation 
prevent  aliens  from  entering  the  kingdom,  and  a  stat 
to  be  unnecessary,  yet  that  power  so  vested  is  a  po 
personal  to  the  Sovereign,  and  cannot  be  delegated  eil 
to  the  Governor,  or  the  Government  of  this  colony.  I 
therefore  of  opinion  that,  if  the  Government  have  mad 
proclamation  forbidding  aliens  of  any  nation  to  Ian 
although  it  is  not  alleged  that  any  such  proclamation  63 
— ^it  is  illegal,  and  has  not  the  effect  of  suspending 
operation  of  the  writ  here  asked  for.  Much  has  been 
about  the  prerogative  of  the  Crown  to  make  proclamati 
and  it  is  said  that  a  proclamation  when  issued  most 
obeyed.  That  is  only  so  if  the  proclamation  be  itself  le 
Proclamations  wbich  enunciate  the  law  of  the  country 
binding,  but  no  proclamation  contrary  to  the  law,  the  stati 
and  the  customs  of  the  realm,  is  legal.  That  is  distinctly 
down  in  Bacon's  Abridgment,  vol.  vi.,  p.  451,  under  the 
"  Prerogative,''  where  the  law  upon  the  subject  is  perhaps  b 
gathered  together  than  in  any  other  text-book.  It  is  a  text-1 
of  the  highest  authority,  and  there  it  is  stated  that  any  proch 
tion  of  the  king  contrary  to  the  laws,  statutes,  or  customs  of 
realm  is  unlawful  and  of  no  force  whatever.  An  instani 
cited  where  a  proclamation  made  by  Henry  IV.,  proclaii 
that  an  Act  permitting  foreigners  to  trade  in  England  si 
be  in  abeyance  until  the  next  meeting  of  Parliament, 
held  to  be  worthless,  as  being  opposed  to  the  statute 
Rep.  74  Proclamations.  I  am,  therefore,  of  opinion 
the  very  learned  and  lengthened  arguments  that  we 
heard  to-day  are  altogether  beside  the  question  wbicl 
have  to  decide. 

Now  one  word  more  with  respect  to  granting  a  writ  of  h 
corpus  in  favour  of  an  alien.  I  said  that  there  were  abui 
authorities  on  that  subject.  There  is  the  case  of  The  Hoti 
Venus  (o),  and  there  is  another  case,  Folkein  v.  Griticc 
The  latter  case  arose  out  of  the  statute  of  43  George  III. 
(5)  13  Eitst,  194.  (6)  13  Eii8t.  466. 
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The  Secretary  of  State  had  issued  an  order  directing  the  applicant        i^^s. 

to  leave  the   country^   and   he^   an  alien^   applied   for  a  rale     Ex  parte 

nisi  for  a  writ  of  habeas  corpus,  and  in  his  case  the  Court  held 

tbat  the  statute  was  a  sufficient  answer  to  the  writ ;  but  it  was 

not  suggested  that  the  applicant^  being  an  alien^  could  not  apply. 

In  other  words  the  statute  shewed  that  he  was  in  legal  custody, 

but  it  was  never  contended  that  an  alien  had  no  right  to  apply 

for  a  writ.     Then  there  is  the  case  Ex  parte  Besset  (7).     There,  a 

FreDchman  who  had  been  fraudulently  bankrupt  in  France  was 

brought   up   under  an   extradition   warrant,   obtained  for   fche 

purpose  of  remitting  him  to  France.     An  application  was  made 

for  a  writ  of  habeas  corpus,  and  the  return  made  was  that  he  was 

arrested  on  this  particular  warrant ;  but  it  so  happened  that  the 

warrant  was  defective^  and  the  Court  immediately  ordered  his 

discharge.     That  was  the  case  not  only  of  a  foreigner  but  a 

criminal.     The  argument  as  to  convenience  has  also  been  used, 

and  it  is  said  that  we  ought  to  consider  the  great  inconvenience 

which  might  arise   if  some  hundreds  of  thousands   of  aliens 

were  within  a  league  of   our  coast,   and   that  was   a  matter 

which  ought  to  affect  the  judgment  of  the  Court.     This  argument 

of  inconyenience  was  used  but  did  not  prevail  in  the  case  of  the  negro 

Sommersett  (8).     That  was  a  case  where  a  negro  and  his  master 

eame  to  England  at  a  time  when  America  was  a  dependency  of 

England.     When  the  slave  was  brought  to  England  he  refused 

to  work,  and  his  master,  intending  to  send  him  back  to  America 

to  be  sold,  had  him  placed  in  irons  on  board  a  vessel  in  the 

Thames.     An  application  was  made  to  the  Court   of  Queen's 

Bench  for  a  writ  of  habea^s  corpus.     It  was  pointed  out  that  great 

ioconvenience  might  arise,  and  Lord  Chief  Justice  Mansfield,  in 

delivering  his  judgment,  said  : — "The  only  question  before  us  is 

whether  the  cause  on  the  return  is  sufficient.     If  it  is,  the  negro 

most  be  remanded ;   if  it  is  not,  he  must  be  discharged.^'     He 

fmiher  said :   "  Whatever  inconvenience  may  follow  therefore 

from  the  decision  of  the  Court  I  cannot  say  that  this  case  is 

allowed  or  approved  by  the  law  of  England,  and  therefore  the 

negro  must  be  discharged."     I  do  not  think  I  can  add  anything 

more  to  the  judgment  I  have  just  pronounced.     I  am  of  opinion 

(7)  6  Q.B.  481.  (8)  20  State  trials. 
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clear^  beyond  all  doubt^  that  bis  detention  on  board  the  & 
Ex  parte  where  he  now  is,  is  illegal.  Several  arguments  have  1 
advanced  before  ns  upon  which  we  are  asked  to  say  that 
*  ^^  *  detention  of  the  Chinaman  is  not  illegal,  and  the  first  argui 
advanced  is  that  the  sovereign  power  of  every  State  has  a  r 
to  deny  to  foreigners  coming  to  it  entrance  to  their  terril 
It  is  not  necessary,  it  appears  to  me,  that  we  should  foUo^ 
learned  counsel  in  his  lengthy  argument  as  to  the  power  of 
Crown  to  issue  proclamations  which  would  prevent  foreig 
from  landing  on  the  shores  of  British  territory.  The  sii 
question  we  have  to  decide  is  whether  the  executive  Governi 
of  this  colony  is  entitled  to  set  aside  an  Act  passed  by 
Legislature,  and  say,  "  Although,  under  the  provisions  of 
Act,  Chinese  have  a  right  to  land  on  these  shores,  they  shal 
be  allowed  to  land  simply  because  we  choose  to  say  that 
shall  not  have  the  privileges  which  the  Parliament  of  the  coi 
has  given  them.^^  Whatever  may  be  the  power  of  the  0 
expressed  by  Royal  proclamation,  it  is  not  now  necessary  fi 
to  determine.  There  cannot  be  the  slightest  doubt,  how 
that  the  Constitution  of  England,  under  which  we  all  live 
always  regarded  with  extreme  jealousy  the  exercise  of  any  p 
on  the  part  of  the  Crown  as  expressed  by  Royal  proclams 
The  law  on  this  subject  is  abundantly  clear,  and  is  thug 
down  in  Ohitty^s  Prerogatives  of  the  Crown,  p.  104: — "A 
is  clear  that  by  the  Constitution  of  the  country,  this  prerog 
respecting  proclamations  merely  enables  the  King  as  exec 
magistrate  to  command  and  enforce  the  performance  by  his 
jects  of  existing  laws,  and  to  make  or  alter  regulations 
which  His  Majesty  has  a  peculiar  jurisdiction,  and  does  not  e 
him  to  break  through  those  fundamental  principles  on  whic 
legislative  portion  of  the  Grovernment  is  founded,  by  commai 
the  observance  of  matters  not  sanctioned  by  Parliament." 
wher^  an  Act  was  passed,  by  which  foreigners  were  permit! 
trade  with  London,  and  Henry  IV.,  by  proclamation,  prohi 
the  execution  of  the  Act,  and  ordered  that  it  should  be  suspi 
v^qtie  ad  proximum  parliamentum,  this  was  held  to  be  a| 
law.  12  Rep.  75.  Can  it  be  supposed  that,  iE  there  was  su 
Act  as  this  passed  by  the  British  Parliament,  allowing  f  orei 
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upon  their  complying  with  certain  conditions,  any  Parliament  or     Sx  parte 

Court  in  England  would  tolerate  the  setting  aside  of  that  law  by 

Boy al  proclamation  ?     I  cannot  imagine  that  the  exercise  of  such 

a  power  would  be  recognised  as  a  right  either  by  the  Parliament 

or  by  the  Courts  of  England.     But  it  is  not  necessary  for  us  to  go 

into  the  consideration  of  such  a  question.     Whatever  may  be  the 

inherent  prerogative  of  the  Crown  with  regard  to  its  power  to 

exclnde  foreigners  from  its  territory,  the  question  here  is,  whether, 

in  the  absence  of  any  Royal  proclamation,  the  executive  Grovem- 

ment  of  this  colony  has  the  right  to  exercise  such  a  power  of 

fixdosion  as  is  claimed  for  it  under  the  circumstances  of  this  case. 

Although  the  law  says  that  British  ships  may  bring  certain  foreign 

pBasengers  here  so  long  as  they  comply  with  certain  conditions, 

ii  is  broadly  argued  in  effect  that  the  executive  Government  can 

set  aside  that  law.     In  deciding  upon  the  &cts  before  us,  that 

the  executive  has  no  such  power,  we  are  in  no  way  endangering 

the  security  of  the  country,  or  the  welfare  of  its  inhabitants,  nor 

u«  we  abridging  its  limited  powers  of  self  government.     We  are 

in  no  way  saying  that  the  executive  Government  has  not  power 

to  exclude  foreigners  from  landing  if  they  come  infected  with 

disease,  or  in  such  vast  and  overwhelming  numbers  as  really  to 

threaten  danger  to  our  liberties,  though  they  should  come  in 

peaceful  goise.     It  is  idle  to  suppose  that  any  Court,  composed 

<tf  citusens  of  a  free  country,  would  be  likely  to  play  into  the 

hands  of  foreigners,  who,  although  they  came  under  the  pretence 

of  amity,  really  meant  hostility.     The  instinct  of  self-preservation, 

the  first  law  of  nature,  would  be  sufficient  safeguard  against  any 

ioek  unpatriotic  assertion  of  judicial  power,  and  we,  therefore, 

need  not  consider  the  extreme  cases  which  have  been  hypo- 

Ihetacaily  put  to  us,  and  argued  to  the  verge  of  absurdity.     As 

to  them^  should   they  arise,  aalua  popuU  suprema  lex.     It  is 

iBough  to  say  that  there  are  not  half  a  million  of  Chinese  waiting 

to  be  landed,  and  no  impending  danger  to  the  country  is  shewn 

Wffm  the  affidavits.     Such  arguments,  therefore^  are  entirely 

Wide  the  question  which  we  have  to  decide.     Nor  are  we  in  any 

way  saying  that  the  executive  Gk)vernment  would  not  have  a 

\  perfect  right  to  exclude  any  foreigners  whom  an  Act  of  Parliament 
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authorised  them  to  exclude,  and  it  is  competent  for  the  Go 
ment  to  obtain  from  Parliament  any  such  restrictive  pow( 
may  be  thought  necessary  to  prevent  the  invasion  of  the  co 
by  such  enormous  hordes  of  foreigners  as  might  threaten  cb 
to  the  good  order  of  the  community,  though  they  came  wi 
hostile  intention.  Whatever  may  be  the  power  of  the  sove 
in  the  matter  of  preventing  foreigners  from  landing  in  the  c( 
I  entirely  agree  with  his  Honour  the  Ohief  Justice  in  sayinj 
the  executive  Government  of  this  colony  has  no  such  prero^ 
power.  Argument  has  been  addressed  to  us  as  if  the  exec 
Government  of  the  colony  were  the  executive  Government 
Sovereign  State,  whereas  it  has  no  more  powers  than  such  i 
given  to  it  under  our  Constitution  Act,  and  as  are  necessai 
its  administration.  If  it  is  necessary  that  the  executive  Gk 
ment  should  be  armed  with  powers  of  that  kind,  they  c 
obtained  by  the  legislation  of  the  Imperial  Parliament, 
legislation  in  this  colony,  approved  by  Her  Majesty ;  but, 
absence  of  any  such  legislation,  it  appears  to  me  that  the  exe 
Government  of  the  colony  is  not  clothed  with  any  such  po?» 
the  executive  Government  of  the  mother  country  may  p 
under  Royal  proclamation.  It  is  admitted  that  the  p 
applicant  is  one  of  a  State  in  amity  with  the  British  Gk)veri] 
and  it  would  be  an  extraordinary  thing  to  say  that,  where 
Crown  under  the  provisions  of  the  Oonstitution  Act  sane 
this  Act,  and  thereby  recognised  the  right  of  these  peo 
come  to  our  shores,  the  executive  Government  of  the  ( 
should  have  the  power  to  interfere  with  the  permission  so 
by  the  Crown,  and  to  step  in  and  say,  "  We  will  not  all< 
landing  of  these  people."  The  exercise  of  such  a  power 
be  the  exercise  of  the  prerogative  of  an  independent  Sov 
State,  and,  it  appears  to  me,  would  be  utterly  incompatibl 
our  position  as  a  dependency  of  the  mother  country.  I 
necessary  that  such  a  power  should  be  exercised  by  the  Go 
and  executive  Government  of  this  colony,  the  possession 
power  must  first  be  conferred  by  Imperial  authority. 

The  next  argument  advanced  is  that  the  applicant  has  m 
to  the  protection  of  this  Court,  inasmuch  as  he  is  an  alien, 
a  proposition  is  startling.     I  have  always  thought  that  it 
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proud  boast  of  those  who  lived  under  the  British  Constitution        ^^^' 

thafe  every  foreigner  who  came  within  the  jurisdiction  of  our     Ex  parte 

ConrtB  was  entitled  to  the  protection  of^  just  as  he  was  amenable 

to,  onr  laws.     This  is  founded  on  a  maxim  as  old  as  it  is  universal,      *    ^^ 

one  which  underlies  international  as  well  as  municipal  ]&w-    '^  The 

maxim  or  rule,  Protectio  trahit  aubjectionem  et  subjectio  proteo 

iumem,"  says  Chitty  {Prerogatives  of  the  Crovm,  p.  12),   "has 

obtained  in  every  age,  and  extends  not  only  to  those  who  are  born 

within  the   King's  dominions,  but  also  to  foreigners  who  live 

within  them^  though  their  sovereign  is  at  war  with  the  country, 

{•  r  they  equally  enjoy  His  Majesty's  protection." 

To  hold  that  a  foreigner  who  has  come  here,  and  who  is  answer- 
able to  onr  laws^  is  at  the  same  time  not  to  have  their  protection, 
would,  it  appeal's  to  me^  altogether  carry  us  back  to  the  days  of 
barbarism.     The  principle  that  his  subjection  to  our  laws  entitles 
a  foreigner  to  their  protection,  has  already  been  acted  on  in  this 
Conrt.    It  has  been  argued  that  the  applicant  is  not  entitled  to 
come  to  this  Court,  because  it  is  said  that  he  is  not  within  our 
territory.     It  is  idle  to  use  such  an  argument  in  the  case  of  a 
foreigner  who  is  on  board  a  British  ship  moored  at  one  of  our 
wharves.     In  the  case  of  JHrka  v.  Davis  and  of  The  Queen  v. 
McOuire,  this  Court,  thirty  years,  ago,  expressly  decided  that 
point,  and  held  that  any  person  within  the  waters  of  our  harbour 
was  within  the  jurisdiction  of  our  Courts.     The  case  of  Dirks  v. 
Davis,  decided  by  this  Court  in  December,  1857,  was  one  where 
a  seaman  on  board  an  American  ship  had  brought  an  action 
against,  and  held  to  bail  the  master  of  it  for  two  assaults,  one 
committed  on  the  high  seas,  the  other  in  Sydney  harbour.     The 
Court  held  that  it  had  jurisdiction  as  to  both  assaults.     As  the 
report  of  the  judgment  from  which  I  am  quoting  was  written  by 
myself  I  can  vouch  for  its  accuracy.     In  his  judgment  Sir  Alfred 
Stephen,  C.J.,  said  : — ''  The  assault  upon  the  high  seas  on  board 
of  an  Anierican  ship  must  be  regarded  in  precisely  the  same 
manner  as  if  it  had  occurred  in  the  streets  of  Washington  itself, 
and  this  assault  had  been  committed  by  one  American  citizen  on 
another.     The   English   Courts  would    have  jurisdiction   in  a 
eaae  of  the  latter  nature,  and  the  American  Courts  would  have 
jarifldiction  in  a  similar  case  between  two  British  subjects,  where 
mSMJU.  VoL  IX.,  Law.  B 
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1888.       tlxis  aasaolt  had  been  committed  in  the  streets  of  Sydney  or  even 
Ex  parte     in  those  of  London.     The  principle  on  which  their  mutuality  of 
^^'     jurisdiction  rested  was,  that  the  Courts  of  each  country  gave 
"'  ^^^^'  redress  to  the  subjects  of  other  States,  when  the  latter  sought 
it  at  their  hands,  so  far  as  they  were  able  to  do  so.     This  ability 
was  only   controlled   by   the    technical    principle    that   where 
grievances  complained  of  were,  in  legal  construction,  offences 
against  the  State  where  they  had  been  committed,  they  must  be  left 
to  be  prosecuted  by  the  State  itself ;   and  that  where  the  offence 
or  injury  complained  of  was  one  that,  upon  the  mere  recital  of 
it,  was  palpably  of  a  local  nature,  the  remedy  could  only  be 
in  the  local  Courts.     It  had  been  admitted  that  one  foreigner 
•    could  sue  another  for  a  contract  debt  in  the  Courts  of  a  country 
other  than  that  in  which  the  contract  had  been  made,  both  parties 
being  then  within  its  jurisdiction,  and  if  this  was  the  case  (and 
no  jurist  had  disputed  it),  it  was  difficult  to  see  any  reason  why  a 
claim  for  a  civil  injury,  other  than  a  non-payment  of  debt  or  a 
breach  of  contract,  should  not  be  equally  actionable.     And  this 
assault  now  complained  of  was  a  civil  injnry.     The  authority  of 
this  Court  having  been  properly  invoked,  a  Judge  had  no  more 
right  to  refuse  its  process   to  the  present  plaintiff  than  to  a 
permanent  resident.^'     The  case  of  The  Queen  v.  McQuire  was  a 
prosecution  by   criminal   information  against  the  master  of  an 
American  ship,  for  an  assault  and  ijnprisonment  of  one  of  his 
crew  whilst  the  ship  was  moored  at  a  wharf  in  Sydney  harbour. 
The  Court,  in  giving  judgment,  said  it  adhered  to  the  principles 
laid  down  in  Dirks  v.  Davis,     '^  It  will  hardly  be  disputed,"  says 
Sir  Alfred  Stephen,  "  that  the  harbour  of  Sydney  forms  part  of 
the  colony.     Every  vessel,  therefore,  which  is  at  any  time  in  that 
harbour,  is  locally  as  much  within  the  colony  at  that  time  as  if 
she  were  actually  a  portion  of  the  soil.     Whether  British  or 
foreign,  then,  all  vessels  in  the  harbour  are  alike  within  the 
limits  of  the  jurisdiction  territorially.     And  the  persons  on  board 
must,  consequently,  be   alike  amenable  to  the  same  law — that 
which   governs    all    other    portions    of    the   territory  —  unless 
some  special  ground  of  exemption  can  be  shewn,  applicable  to 
foreign  ships  and  persons  in  them,  or  at  all  events  to  their  crews, 
which  does  not  exist  with  respect  to  British  ships."     Again,  he 
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says,  "A  sabjeot,  it  is  said  indeed,  cannot  renounce  his  allegiance;        ^S^* 

and  we  will,  therefore,  assume  that  he  continues  liable  to  the     E»  parte 

laws  of  his  country,  in  whatever  place  temporarily  he  may  reside. 

Yet,  when  he  enters  a  foreign  territory,  he  must,  in  the  very      *^*'y*^   • 

natnre  of  things,  during  that  residence,  become  amenable  to  the 

I       laws  in  force  within  that  territory.     '  An  alien  that  is  in  amity,^ 

says  Lord  Coke  in  Oalinn's  case,  'cometh  into  England.      As 

long  as  he   is  in  England  he  is  within  the  King's  protection. 

Therefore^  so  long  as  he  is  here,  he  oweth  unto  the  King  a  local   . 

obedience;    for  that  the  one,  as  hath  been  said,  draweth  the 

other.'     So,  in  a  recent  case,  where  a  foreigner  had  stabbed 

another  in  a  British  vessel,  on  the  high  seas,  Lord  Oampbell 

delivers  the  judgment  of  the  Court  thus :  '  He  was  on  board  an 

English  ship,  under  the  protection  of,  and  owing  obedience  to, 

I       tlie  English  law  ;  he  was,  therefore,  guilty  of  an  offence  against 

that  law.'     The  Queen  v.  Lopez  (9.)     But,  if  a  foreign  sailor 

I       be  excluded  from  the  protection  of  English  law,   although  in 

I       an  English  harbour,  because  he  is  serving  on  board  a  foreign 

I      vessel   there    lying,    obedience    to   that   law  can   scarcely   be 

I      demanded  from  him."     If  this  applicant  is  amenable  to   our 

I      law,  as  he  undoubtedly  is,  he  is  also  entitled  to  its  protection. 

I      The  arguments    which  have    been    addressed   to   us    by   Mr. 

i      Salonums  would,   if  followed  out  to  their  full  logical  extent, 

necessitate  the  conclusion  that  if  a  foreign  ship  laden  with  slaves 

came  to  one  of  the  wharves  in  our  harbour,  none  of  the  slaves  on 

board  could  appeal  to  this  Court  for  protection.     I  have  always 

understood  that   the  substantial  reason  why  slavery,  which  is 

incompatible  with   our  law,   cannot   be  enforced  in   a   British 

community,  is    that  any   person  of  whatever  nationality,  who 

is  illegally  detained  as  a  slave,  can  obtain  his  discharge  by  writ 

of  habeas  corpus.     To   escape   the   logical    conclusion   of    the 

argument  thus  put  forward  on  the  part  of  the  Crown,  it  is  said 

that  this  applicant  is  not  in  custody,  and  not  imprisoned,  because 

the  ship  can  go  where  it  likes.     It  is  idle  to  urge  that,  because 

tills   ship  can  go  anywhere  the   captain  likes  to  take  it,  and 

because  the  applicant  is  free  to  go   wherever  the  ship   goes, 

that   lie  is   not  imprisoned.      What    answer  is    that   to    this 

(9)  4  Jar.  N.S.  98. 
B8 
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1888.       applioation?     Compelting  him  to  atay  on  board  the  ship  is 
Exparu     exactly  what  the  applicant  complains  of  as  an  illegal  restraint      | 

npon  his  liberty.  It  is  impossible  to  contend  that  the  applicant 
indeyer  .  ^^^^j  ^^^  hskYB  a  right  of  action  against  the  persons  so  illegaDy 
detaining  him^  and  compelling  him  to  remain  on  board  the  ship. 
It  appears  to  me  that  this  applicant^  as  every  other  aUen  when 
once  he  has  come  within  the  jurisdiction  of  this  Courts  has  the 
right  to  appeal  to  us  for  protection,  and  that  he  is  entitled  to 
this  writ  because  he  is  in  UDlawfol  custody. 

Foster,  J.     I  am  also  of  opinion  that  this  rule  ought  to  be 
made  absolute.     It  has  been  contended  that  the  answer  which  is 
made  in  the  affidavit  of  Hyem  is  a  good  one ;  that  is,  that  he  is 
acting  under  the  orders  of  the  executive.     This  might  be  a  good 
return  in  an  autocratic  State  like   Russia,   but  in  a  coantry 
governed  by  free  institutions  it  cannot  be  for  a  moment  listened 
to^  since  nothing  is  more  inconsistent  with  freedom  than  that  a 
people  should  be  arbitrarily  subjected  to  the  will  of  the  executive. 
It  was  argued  that  it  was  within  the  power  of  the  executive  to 
decide  whether  they  would  receive  foreigfuers,  but  that  question 
does  not  really  arise,  for  there  is  nothing  to  shew  that  the 
executive  has  attempted  to  exercise  that  power,  assuming  such  a 
power  to  exist.     The  mere  statement  of  an  officer  in  commando! 
a  body  of  police  that  the  executive  has  directed  him  to  pursue  a 
certain  course,  without  setting  out  any  solemn  act  or  proclamation 
of  the  executive,  does  not  even  raise  an  implication  that  the  State 
has  solemnly  determined  not  to  receive  these  persona.     I  am 
disposed  to  agree  with  Mr.  Salomons  that  the  Sovereign  has  the 
power  to  determine  whether  foreigners  shall  be  received  into  the 
t(*rritory,  as  this  view  seems  to  be  borne  out  by  the  authorities 
(see  C kitty  on  Prerogative,  p.  49,  and  Blackst  Oomm,,   259-60) ; 
but  in  this   case  we  have  not  to  determine  the  point,  and  I 
am   by  no   means   satisfied   that   the  -executive    of    a    colony 
possesses   the  powers    of   a   sovereign  State,   for   that   seems 
to  me  inconsistent  with  the  existence  of  the  sovereign   power 
elsewhere.     It  is  admitted  that  a  colonial  executive  has  not  all 
the  powers  of  a  Sovereign — for  instance,  a  colony  cannot  declare 
war — and  no  sufficient  reason  has  been  put  before  us  for  supposing 
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Aat  it  has  this  special  power  of  excluding  foreigners.  It  is  not,  .  l^^^ 
hoHrever,  in  my  opinion,  necessary  to  decide  this  point.  Emer-  Ex  parte 
gencies  hayebeen  supposed  which,  should  thay  ever  unfortunately 
arise^  must  be  met  in  the  best  way  possible  under  the  circum- 
stances, and,  no  doubt,  the  executive  occasionally  has  to  take 
action  beyond  the  strict  bounds  of  the  law,  taking  at  the  same, 
time  the  risk  of  having  its  action  confirmed  or  not  by  the  consti- 
tntioDal  powers  of  the  country ;  but,  be  that  as  it  may,  the 
emergencies  which  have  been  supposed  here  are  purely  imaginary, 
and  we  have  to  do  only  with  the  case  before  us.  Mr.  Salomons 
argued  at  first  that  aliens  were  not  entitled  to  writs  of  habeas  corpus 
at  all,  but  he  afterwards,  as  I  understood  him,  abandoned  this 
position  and  argpied  that  the  executive  had  the  right  to  refuse 
^iens  admission  to  the  country ;  and  that  if  they  were  so  refused 
they  came  neither  under  the  protection  nor  the  penalties  of  the 
laws.  For  my  part  I  think  this  second  argument  may  be  correct, 
and  that  the  rights  and  liabilities  are  reciprocal;  but  he  can 
hardly  have  been  speaking  considerately  when  he  attempted  to 
apply  that  principle  to  this  case,  and  said  that  those  aliens  had 
no  claim  to  the  protection  of  the  Court,  as  the  executive  had 
refosed  to  admit  them  into  the  jurisdiction.  The  effect  of  that 
wonld  be  that,  if  these  Chinamen  were  to  murder  an  English 
subject  on  board  this  steamer,  they  would  not  be  under  the 
jnrisdiction  of  this  Court,  and  would  have  to  be  sent  back  to 
China  to  be  dealt  with,  if  dealt  with  at  all.  The  steamer  is 
lying  by  a  wharf  of  this  city ;  the  men  have  been  kept  there  for 
a  considerable  time ;  and  it  appears  to  me  that  the  executive, 
even  if  it  had  the  power  claimed  for  it,  cannot  now  exercise  that 
power.  I  think  that,  even  supposing  that  a  colonial  executive 
baa  that  right,  which  I  do  not  think  possible,  still  these  persons 
are  in  such  a  position  that  it  must  be  assumed  that  they  have 
been  accepted  imder  our  jurisdiction,  just  as  if  they  had  been 
aflowed  to  come  into  our  city  and  live  in  a  boarding-house  there. 
When  it  was  argued  that  aliens  had  no  right  to  appeal  to  our 
lawa  I  was  certainly  surprised,  because  it  has  generally  been 
aopposed  that  the  slave  on  touching  British  ground  was  free,  and 
that  a  habeas  corpus  wonld  lie  for  a  foreign  slave  the  moment  he 
enae  wftbin  Britiah  joriadiotioxL    I  thinks  therefore^  that  no  case 
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^^'  has  been  made  out  justifying  Hyem  in  restraining  the  liberty  of 
JExpart0  these  men ;  that  he  does  restrain  them  there  can  be  no  doabt^for 
it  was  held  in  B.  y.  Macquarie  and  Budge  (10)  that  sending 
steamer  out  with  a  passenger  alone  on  board  was  an  imprison- 
ment of  that  person^  the  person  not  being  able  to  manage  the 
steamer^  or  to  leave  her  without  going  into  the  water,  and  if  these 
Chinamen  are  prevented  from  leaving  the  steamer  and  going 
where  they  please,  that  is  a  sufficient  restraint  of  liberty,  and 
entitles  them  to  a  haheas  carptta. 

Bule  absolute,  with  costs  agaimt 
the  Oroion;  applicant  discharged. 

Attorneys  for  applicant :  Bradley  ^  Son. 

Attorney  for  respondent  Hyem :  Williams,  Crown  Solicitor. 

Attorney  for  respondent  Roy  :  Sly. 

(10)  18  S.C.B.  264w 


May  28.  ^  1^*^  LEONG  KUU. 

HabsM  corpua-^Sxclutifm  of  aliens — Prerogative — Governor  in  Cowneil — 45  Fic 

The  C.J.  ^^'  ^^'  *•  *• 

Winde^erJ.      The    applicant   was   a  Chinese  subject   who   had   never   before   reeided 

Innee  J.  ^  ^^®  colony.  The  b.8.  Menmoir,  in  which  he  arrived,  was  allowed  to 
come  np  to  one  of  the  wharves  in  the  harbonr ;  but  the  Collector  of  Customii 
acting  under  instmotions  from  the  Government,  refused  to  receive  the  sum  of 
jBIO,  which  was  tendered  as  poll-tax  on  behalf  of  the  applicant,  and  forcibly 
prevented  him  from  leaving  the  ship. 

Held,  on  motion  to  make  absolut«^  a  rule  ni$i  for  a  writ  of  haheas  corpus,  that 
the  case  was  governed  by  the  principles  laid  down  in  Sw  parte  Lo  Pah,  and  that 
the  rule  must  be  made  absolute,  and  the  applicant  discharged. 

On  the  22nd  May  a  rnle  nisi  was  granted  by  the  Ohief  Justice, 
returnable  next  day,  calling  upon  James  Powell,  Collector  of 
Customs,  to  shew  cause  why  Leong  Eum  should  not  be  released 
from  the  s.s.  Menmuir.  The  application  was  supported  by  the 
affidavit  of  the  applicant,  Leong  Kum,  who  stated  that  he 
arrived  by  the  steamship  Menmuir  from  China  on  the  13th  May 
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last,  and,  as  he  was  informed  and  believed,  Peter  Jhonsen  Helms,  ^^^- 
the  master  of  the  vessel,  duly  tendered  to  the  Collector  of  Ex  parte 
Customs  on  the  arrival  of  the  steamer  the  sum  of  1201.,  being 
lOi.  for  him  (Leong  Kum)  and  1 1  other  Chinese,  in  pursuance  of 
tlie4th  section  of  the  Influx  of  Ohinese  Restriction  Act  of  1881, 
but  the  Collector  of  Customs  refused  to  receive  the  same.  Upon 
the  arrival  of  the  vessel  a  large  number  of  police  were  placed  on 
hoard,  and  applicant,  with  other  passengers,  was,  after 
such  tender,  forcibly  prevented  from  landing.  All  the 
necessary  conditions  required  by  the  laws  in  force  in  New 
South  Wales  had  been  duly  observed  by  the  master  of  the 
steamer  to  entitle  the  vessel  to  land  her  passengers  and  dis- 
charge cargo ;  but  the  respondent  had  placed  a  number  of 
Customs  officers  on  board  the  ship,  and  the  Customs  officers, 
acting  upon  instructions  from  the  respondent,  forcibly  pre- 
vented applicant  from  leaving  the  ship,  and  he  was  now  forcibly 
detained  on  board  the  vessel  in  the  custody  or  power  of  the 
respondent.  Applicant  also  set  out  that  the  matter  was 
one  of  exigency,  requiring  the  Court  to  exercise  the  powers 
conferred  on  it  by  the  Act  in  such  case  made  and  provided. 

On  23rd  May  the  matter  came  on  for  argument  before  the 
Full  Court,  when,  in  addition  to  the  affidavit  which  had  been 
Tiaed  in  support  of  the  motion  for  the  rule  nisi,  a  further 
affidavit  was  filed  by  Peter  Jhonsen  Helms,  master  of  s.s. 
Menmuir,  to  the  same  effect,  and  stating  that  the  deponent  was 
ready  and  willing  to  pay  the  120Z.,  tendered  to  the  respon- 
dent, into  Court,  or  in  such  manner  as  the  Court  might 
direct;  and  that  the  said  Leong  Kum  was  detained  on  board  the 
Tesoel  in  the  custody  or  power  of  the  respondent,  and  that  the 
deponent  did  not  in  any  way  detain  Leong  Kum  on  board. 

The  respondent,  James  Powell,  filed  an  affidavit,  setting  out 
tliat  the  applicant  Leong  Kum  had  never  been  in  this  colony, 
ftnd  was  not  a  British  subject  nor  a  member  of  the  crew,  nor 
bad  he  been  granted  a  certificate  of  exemption  under  section  9 
of  the  Infiug^  of  Chinese  Restriction  Act  His  (Mr.  Powell's) 
Action,  and  that  of  the  police  referred  to  in  the  affidavit  of 
Leong  Kmn,  was  taken  under  instructions  and  by  the  authority 
ef  the  Goyemment  of  the  colony.    The  said  Leong  Kum  was 
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1888.       free  to  leave  the  colony,  and  was  in  no  way  restricted  in  Wb 
Ex  parte    liberty,  except  in  so  far  as  lie  was  by  the  order  and  under  fte 
authority  of   the  Government  of    the  colony  prevented  from 
landing  from  the  vessel^  and  so  becoming  a  resident  of  tlie 
colony. 

Wise,  in  support  of  the  rule,  was  stopped  by  the  Court. 

[The  Chibf  Justice.      Is  not  this  case  governed  by  the 
decision  in  Ex  parte  Lo  Pakf  (1)] 

Salomons,  Q.C.,  and  Butterworth,  shewed  cause.     In  that  case 
the  applicant  had  a  certificate  of  exemption  under  45  Vic.  No. 
11,  s.  9.     It  is  true  that  the  opinions  expressed  by  two  of  the 
Judges  in  Ex  parte  LoPak  (1)  would  cover  this  case ;  but  they  were 
not  necessary  to  the  decision  of  the  Court,  and  are  therefore 
only   obiter  dicta.     This   applicant  has  never  resided  in  the 
colony,  and  has  no  certificate  under  s.  9  ;  if  he  had,  the  decision 
in  Ex  parte  Lo  Pah  (1)  would  of  course  be  conclusive,  but  that 
decision  is  not  binding  except  in  so  far  as  it  expressly  deals  with 
the  precise  circumstances  of  the  case.     And  the  views  expressed 
by  individual  Judges  as  regards  the  power  of  the  executive  to 
exclude  aliens  not  being  essential  to  the  decision — ^which  was 
arrived  at  with  express  reference  to  45  Vic.  No.  11,  s.  9— ajre  not 
binding  on  the  Court,  however  great  value  they  may  possess  as 
dicta.     My  contention  is  that  an  alien  has  no  right  to  enter  the 
country  against  the  will  of  the  Sovereign — an  alien  qua  alien  has 
no  claim  to  the  protection  of  the  Court,  though  of  course,  an  alien 
who  is  resident  in  the  country  has.     The  point  I  wish  the 
Court  to  decide  is  this :    Is  there  an  imprisonment  where  the 
GU)vernment  of  a  country  refuses  to  allow  an  alien  to  acquire 
allegiance  ? 

[The  Chief  Justice.     Is  this  applicant  not  amenable  to  our 
laws  y] 

Yes ;  but  he  is  not  therefore  entitled  to  their  protection. 

[  Windeteb,  J.    In  Ex  parte  Lo  Pah  (1)  we  decided  there  was  an 
imprisonment.] 

(I)  9  N.S.W.  L.E  p.  221. 
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Thftt  was  not  Decessary  to  the  judgment  of  the  Court,  and  is        ^^^' 
therefore  only  an  obiter  dictum.     The  decision  arrived  at  in  that      Ex  parte 
case  is  binding,  but  not  aU  the  reasons  given  for  the  decision. 

There  are  two  questions  :  Has  a  jsovereign  State  the  power  to 
exclude  aliens  ?  And  is  this  colony  in  that  respect  in  the  same 
position  as  a  sovereign  State  ?  These  questions  are  answered  in 
two  of  the  judgments  delivered  in  Ex  parte  Lo  Pah  (1) ;  but  it 
was  not  necessary  to  answer  them^  for  the  Court  was  then  dealing 
with  8.  9. 

[Thx  Chief  Justicb.  In  my  judgment  there  was  little  or  no 
reference  to  that  section.  I  proceeded  entirely  on  the  larger 
qoestions.] 

The  questions  were  not  judicially  decided.  The  affidavit, 
too,  is  different  in  this  case.  With  regard  to  the  first  point,  all 
tke  authorities  shew  that  the  Government  of  a  sovereign  State 
has  the  right  to  prohibit  an  alien  who  has  never  been  resident  in 
the  territory,  who  is  under  no  legislative  privilege,  and  who  has 
not  been  naturalised,  from  acquiring  a  temporary  allegiance. 

[Thx  GmxF  JusTiox.  Do  you  know  any  instance  of  this  being 
done  in  England  ?] 

Such  instances  would  necessarily  be  rare,  as  they  would 
involve  a  breach  of  the  comity  of  nations. 

[WnmiTiB,  J.  This  applicant  has  been  allowed  to  come 
fvithin  the  jurisdiction.] 

We  took  the  first  opportunity  of  preventing  him  from  acquiring 
tnegiance  ;  he  is  here  against  the  will  of  the  Government. 
As  to  the  second  point,  I  submit  that  whenever  authority  is 
either  in  an  individual  or  in  a  body  all  powers  necessary 
the  maintenance  and  preservation  of  that  authority  are  of 
ieosiiy  also  vested  in  that  body  or  individual.  So  that  taking 
\  ease  first  of  a  Crown  colony,  the  Governor  is  impliedly 
nested  with  all  powers  necessary  to  the  maintenance  of  the 
nihority  conferred  on  him,  and  therefore  with  all  those  neces- 
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^^^'  sary  to  the  preservation  of  the  colony  in  question^  and  among 
Bm  parte  these  latter  would  unquestionably  come  the  power  to  exclude 
*  aliens ;  since  if  the  Governor  did  not  possess  such  a  power  the 
colony  might  at  any  moment  be  overrun  by  foreign  adventurers. 
And  if  this  power  is  inherent  in  the  Crovemor  of  a  Crown 
colony  a  fortiori  our  Grovernment  must  possess  it.  The  safety 
and  security  of  this  colony  are  entrusted  to  the  Governor  and 
the  executive^  and  they  must  possess  this  rights  for  it  is  one 
which  is  essential  to  the  very  existence  of  the  colony.  It  is  a 
right  springing  from  the  necessify  of  the  case^  and  is  inherent 
in  the  Government  of  a  colony^  just  as  it  is  inherent  in  that  of  a 
sovereign  State.  If  we  exercised  that  rights  our  action  mighty 
of  course^  be  disclaimed  by  the  Home  Government^  and  might 
give  rise  to  complications^  but  the  alien  whom  we  excladed 
would  have  no  claim  to  the  protection  of  this  Court.  The 
exclusion  of  these  aliens  is  an  act  of  State. 

[The  Chief  Justice.  Does  not  the  Act  45  Yic .  No.  1 1  specially 
give  leave  to  Chinese  to  return  f  ] 

The  Chinese  returning  under  s.  9  may  be  looked  upon  as 
coming  back  under  legislative  sanction^  which  would  override 
any  prerogative.  But  the  present  applicant  gets  no  advantage 
from  the  Act^  which  contains  nothing  in  the  nature  of  an  invitation 
to  him  to  come  here. 

[Innes^  J.  Is  the  phrase  ''under  instructions  and  by  the 
authority  of  the  Government"  to  be  taken  as  equivalent  to  ''by 
order  of  the  Queen  "  ?] 

It  means  the  Queen's  right  has  been  exercised  by  the 
Governor^  with  the  advice  of  the  Executive  Council. 

The  following  authorities  were  referred  to  in  the  course  of  the 
argument: — Rentes  Oommentaries,  p.  37;  EalPs  International 
Lwu),  p.  177 ;  PhUlimore  International  Law^  p.  1^  p.  233;  Buran 
T»  Denman  (2) ;  OlarVs  Colonial  Law,  p.  3. 

(2)aEqi.  167. 
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Thb  Chief  Justiob.  I  intend  to  add  very  little  to  the  judg-  ^^^ 
ment  which  I  delivered  the  other  day,  but  with  regard  to  the  ques-  E»  parte 
tion  whether  this  colony  has  the  power  of  a  sovereign  State,  I  desire 
to  add  a  few  words.  I  stated  that  in  my  opinion  this  colony  had  no 
sach  power,  and  after  having  paid  every  attention  to  the  arguments 
put  before  us  I  am  the  more  firmly  convinced  that  the  opinion  which 
I  then  formed  is  correct.  In  Wheaton'a  International  Law,  a  book 
which  has  been  alluded  to,  sovereign  States  are  referred  to  on  page 
28  in  the  following  terms  : — '^  Wherever,  indeed,  the  absolute 
or  unlimited  monarchical  form  of  government  prevails  in 
any  State  the  person  of  the  prince  is  necessarily  identified 
with  the  State  itself — I/etat  e^est  moi.  Hence  the  public  jurists 
frequently  use  the  terms  Sovereigpi  and  State  as  synonymous. 
So  also  the  term  Sovereign  is  sometimes  used  in  a  metaphorical 
sense  merely  to  denote  a  State,  whether  monarchical,  or  repub- 
HcazL,  or  mixed.  Sovereignty  is  the  supreme  power  by  which 
any  State  is  governed.^'  Again,  at  page  29,  the  writer,  shewing 
how  sovereignty  is  acquired,  says  :  ''  Sovereignty  is  acquired  by 
a  State  either  at  the  origin  of  the  civil  society  of  which  it  is 
oomposedj  or  when  it  separates  itself  from  the  community  of 
which  it  previously  formed  a  part  and  on  which  it  was  dependent.'' 
And  at  page  43 :  ''  A  sovereign  State  is  generally  defined  to 
he  any  nation  or  people,  whatever  may  be  the  form  of  its 
internal  constitution,  which  governs  itself  independently  of 
foreign  powers.  This  definition,  unless  taken  with  great 
qualifications,  cannot  be  admitted  as  entirely  accurate.  Some 
States  are  completely  sovereign  and  independent,  acknowledging 
no  superior  but  the  Supreme  Ruler  and  Governor  of  the  Universe. 
The  sovereignty  of  other  States  is  limited,  and  qualified  in 
Tarioua  degrees.  By  a  sovereign  State  we  mean  a  community  or 
number  of  persons  permanently  organised  under  a  sovereign 
Government  of  their  own,  and  by  a  sovereign  Government  we 
mean  a  GrOTemment,  however  constituted,  which  exercises  the 
power  of  making  and  enforcing  law  within  a  community,  and  is 
not  itself  subject  to  any  superior  Government.  These  two 
factors,  one  positive,  the  other  negative — the  exercise  of  power, 
and  the  absence  of  superior  control-^compose  the  notion  of 
•overeignty^  and.  are  essential  to  it.''     Thus  it  is  dear  that  this 
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1888        colony^  so  long  as  it  is  a  dependency  of  England^  cannot  be  a 
Exyarfe     Sovereign  State,  so  that  even  granted  that  this  particular  power 
'  is  vested  in  sovereign  States,  still  this  colony  does  not  possesfl 
that  power,  and  it  would  be  dangerous  in  the  extreme  if  it  did 
possess  it.     The  other  day  it  was  urged  very  strongly  that  this 
Court  has  nothing  to  do  with  the  question  as  to  what  may  arise 
between  nations  if  one  of  them  transgresses  international  law. 
The  outcome  of  such  conduct  may  be  war,  and  with  that  this 
Court  has  nothing  to  do.     But  can  it  be  successfully  contended 
that,  if  the  outcome  of  such  a  course  as  the  exclusion  of  foreign 
subjects  of  a  friendly  State  may  result  in  war,   the  adoption 
of  this  course  is  one  of  the  prerogatives  or  acts  of  State  whioli 
the  Crovemment  of  the  colony  may  exercise  ?   In  other  words,  that 
although  it  is  admitted  that  the  prerogative  of  declaring  war  is 
not  vested  in  the  Government  of  the  colony,  the  &ovemment 
may  do  such  acts  as  will  probably  either  bring  abouc  war,  or 
such  a  state  of  things  may  arise  as  may  make  it  necessary  for 
the  sovereign  country  to  disavow  the  acts  of  its  colony,  and  be 
forced  possibly  to  make  indemnity  to  the  subjects  of  the  foreign 
State  whose  rights  have  been  infringed.     I  think  these  con- 
iSderations  are  sufficient  to  shew  that  the  right  which,  it  has  been 
contended,  the  Grovemment  have  power  to  exercise,  cannot  exist 
in  a  colony  such  as  this,  dependent  as  it  is  on  a  superior  Grovem- 
ment, and  I,  therefore,  am  of  opinion,  although  I  think  it  is 
unnecessary  to  decide  the  point*  for  the  purpose  of  this  judgment, 
that  this  colony  possesses  no  such  power  as  that  which  has  been 
claimed  for  it. 

Passing  by  these  matters  of  international  law,  let  us  oonsido* 
the  question  of  domestic  law,  because  this  is  a  question 
purely  of  domestic  law.  The  circumstances  of  the  case  are 
these.  The  applicant  is  the  subject  of  a  friendly  foreign 
power,  and  is  on  board  an  English  ship  in  this  harbour, 
which  is,  I  believe,  attached  to  a  wharf.  He  says :  '^  I  am 
restrained  in  my  liberty,  and  am  not  permitted  to  leave  the 
ship.  This  ship  is  to  me  a  prison.^'  The  answer  made  to  this 
is  that  the  ship  may  go  outside  the  harbour,  and  proceed  where 
she  likes.  What  answer  is  that  to  his  detention  while  the  ship 
li  ]jn  harbonr  f    YEThile  ahe  is  here,  whether  for  an  hpur  or  for  a 
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monfli,  he  is  dnring  that  time  imprisoned  on  board  the  ship,  and        ^^^' 

admittedly   imprisoned    by    the    act    of   the    respondent,    the     Ex  parte 

CoDector   of    Cnstoms,    who    is    called    apon    to    shew    canse 

why   this  person   is    kept    in    restraint    on    board    ship.     In 

the  same  way  if  a  ship  came  here  with  a  slave  on  board,  no 

matter  to  what  country  the  ship  or  slave  belonged,  the  captain, 

or  whoever  kept  the  slave  in  restraint,  would  be  called  upon 

to  shew  his  authority  for  detaining  the  slave.     The  authority 

pat  forward  in  this  case  was  the  authority  of  the  Government. 

That,  in  other  words,  was  the  return  to  the  writ.     It  is  argued 

that  this  is  not  a  return ;  in  point  of  fact,  however,  it  is  the 

retam,  inasmuch  as  under  the  Criminal  Law  Amendment  Act 

the  Court  has  power  on  the  rule  absolute  to  make  the  same  order 

as  if  the  applicant   were  before  the   Court    under   a  writ  of 

io&ecu  corpus.      Therefore  the    statement  in    the   affidavit  is 

equivalent,  and  must  be  taken  to  be  equivalent,  to  the  return 

indorsed  upon  a  writ  of  habeas  corpus.     The  return  is  that  this 

has  been  done  by  authority  of  the  Government :  and  if  such  is 

a  snfficient  return,   then   no   man,   whether   a  foreigner   or  a 

sabject  of  the  Queen,  is  safe  for  a  moment. 

It  is  further  argued  that  the  present  applicant  stands  in  a 
different  position  from  Lo  Pak,  who  held  an  exemption  certificate. 
Now  this  brings  me  to  the  last  matter  for  consideration,  one 
which  appears  to  me  to  conclude  the  matter,  even  though  the 
opinion  I  have  formed  upon  the  other  points  of  the  case  should 
torn  out  to  be  erroneous.  What  I  allude  to  is  the  Act  of 
Parliament  passed  for  the  restriction  of  the  influx  of  Chinese. 
This  is  the  45  Vic.  No.  11,  and  it  is  said  that  the  9th  section, 
which  applied  to  Lo  Pak,  is  very  different  to  the  4th,  which 
applies  to  the  present  applicant.  In  principle,  I  see  no  distinction. 
The  9th  section  merely  exempts  the  holders  of  certificates  from 
the  payment  of  lOZ.  poll-tax,  and  there  it  stops. 

Now  it  appears  to  me  that  the  4th  section  of  the  Act,  which 
provides  for  the  payment  of  poll-tax,  legalises,  if  indeed  legali- 
sation be  necessary,  the  arrival  of  Chinese  aliens  in  this  colony, 
and  assuming  for  the  purpose  of  argument  that  the  Government 
had  power  to  make  a  proclamation  excluding  Chinese  aliens 
from  landing  herOi  this  section  impliedly  takes  such  power  away, 
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1888.  and,  the  provisions  of  the  section  being  complied  with,  exprefisly 
JSx  parte  anthorises  the  Chinese  to  land.  That  section  is  in  the  following 
*  terms  : — "  Before  any  Chinese  arriving  from  parts  beyond  tliis 
'  colony  shall  be  permitted  to  land  from  any  vessel  at  any  port  or 
place  in  the  said  colony,  and  before  making  any  entry  at  the 
Customs,  the  master  of  the  vessel  by  which  such  Chinese  shall  bo 
arrive  shall  pay  to  the  said  collector  or  other  principal  officer, 
the  snm  of  ten  pounds  for  every  such  Chinese,  and  no  entry  shall 
be  deemed  to  have  any  legal  effect  until  such  payment  shall  have 
been  made,  and  such  Chinese  for  whom  such  sum  has  been  paid 
shall  receive  from  the  said  collector  or  other  principal  officer  a 
certificate  to  that  effect.  And  if  any  master  shall  neglect  to  pa; 
any  such  sum,  or  shall  land,  or  permit  to  land,  or  suffer  to  land, 
or  to  escape  from  such  vessel  at  any  port  or  place  in  the  said 
colony  any  Chinese  before  such  sum  shall  have  been  paid  by  each 
master  or  his  agent,  or  before  such  list  shall  have  been  delivered, 
such  master  shall  be  liable  for  every  such  offence  to  a  penalty  of 
fifty  pounds  for  each  Chinese  so  landed,  or  permitted  or  suffered 
to  land,  or  to  escape,  and  in  addition  to  such  penalty  shall  also 
pay  the  sum  hereby  required  to  be  paid  for  each  such  Chinese." 

It  will  be  seen  that  this  Act  casts  upon  the  master  the  duty  of 
paying  101.  for  every  Chinese  who  shall  arrive  in  his  vessel 
before  making  any  entry  at  the  Customs.  The  42  Vic.  No.  19, 
sec.  37^  imposes  a  penalty  not  exceeding  lOOZ.  in  case  the  master 
does  not  enter  his  ship  at  the  Customs  within  24  hours  after 
arrival,  so  that  he  must  pay  the  poll-tax  within  the  time  allowed, 
as  until  paying  he  cannot  enter  his  ship.  On  payment,  each 
Chinese  for  whom  the  money  is  so  paid  shall  receive  from  the 
Collector  of  Customs  a  certificate  to  the  effect  that  payment  has 
been  made.  That  certificate  is  surely  a  passport  to  the  Chinaman 
to  go  ashore,  and  evidence  that  money  has  been  received  for 
permission  to  enter  the  colony.  This  sum,  it  appears^  has 
been  tendered,  and  refused,  but  where  is  the  power  to  refuse  it, 
and  where  is  the  power  to  grant  entry  for  the  ship  until  the 
money  is  paid  ?  Can  it  be  that  an  order  of  this  Government  can 
place  the  master  of  a  British  ship  carrying  Chinamen  as 
passengers  in  this  position,  that  whereas  an  Act  of  Parliament 
provides  that  entry  must  be  made  within  24  hours  after  his 
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arrival  in  port  under  a  heavy  penalty,  and  a  subsequent  Act  of  ^S^« 
Parliament  provides  that  a  certain  sum  of  money  must  be  paid  Em  parte 
before  entry  is  made^  yet  the  Government  can,  by  an  order 
forbidding  their  officers  to  receive  the  payment,  render  it 
impossible  for  the  master  to  comply  with  the  provisions  of  one 
Act,  and  thus  subject  him  to  the  penalties  prescribed  by  the  other. 
In  my  opinion  any  proclamation  or  order  having  such  an  effect  is 
nngatoiy  and  void,  as  being  opposed  to  the  statute  law  of  the 
colonj.  I  am  of  opinion,  therefore,  that  this  case  in  no  way 
MeTB  from  that  of  Lo  Pak,  and  the  conclusion  I  arrived 
at  in  that  case  is  strengthenod  by  the  consideration  of  the  rights 
conferred  upon  the  Chinese  under  this  Act  of  Parliament.  I 
am,  therefore^  of  opinion  that  this  rule  must  be  made  absolute, 
▼ith  oosts,  and  that  the  applicant  should  be  discharged. 

WiNDiTEB,  J.     The  applicant  in  this  case  is  a  Chinese  pas- 
senger who  has  come  to  this  colony  under  the  provisions  of  the 
Influx  of  Chinese  Restriction  Act  of  1881.     It  appears  from  the 
affidavits  before  us  that  the  ship  in  which  he  has  come  is  now 
moored  to  a  wharf  of  this  harbour,  and  it  further  appears  that 
applicant  has  tendered,   or  has  had  tendered  for  him,  to  the 
Collector  of  Customs  the  sum  of  102.  under  the  provisions  of  the 
'4th  section  of  the  Act  referred  to,  which  sum  is  required  to 
be  paid  by  every  Chinese  arriving  in  this  colony.   The  acceptance 
of  the  sum  so  tendered  has,  it  appears,  been  refused  by  the 
Collector  of  Customs,  and  the  applicant  is  now  restrained  by  the 
Collector  of  Customs  from  landing  in  Sydney.    Being  called  upon 
hjr  a  role  served  upon  him  to  give  his  reason  for  refusing  to  allow 
this  passenger  to  land,  he  says  he  is  acting  under  instructions 
from  the  Government  of  this  colony.     There  is  nothing  in  the 
affidavits  which  can  lead  us  to  suppose  that  the  landing  of  the 
^plicant  will  in  any  way  be  dangerous  to  the  country.    The  appli- 
cant claims  a  right  to  be  brought  before  us,  and  to  be  discharged 
under  the  provisions  of  the  Habeas  Oorpus  Act,   substantially 
claiming  thereby  his  right  to  land  in  this  colony  as  one  who  has 
complied,  or  is  willing  to  comply,  with  the  provisions  of  the  law 
under  which  he  comes  here,  whilst  the  Collector  of  Customs  simply 
tajB  he  has  refused  to  allow  the  applicant  to  land  in  obedience 


MO  CASKS  AT  LAW.  [W.  8.  W.  R. 

^^^'       to  orders  from  the  Goyemment.     The  question  is  whether  the 

Ex  paru     answer  given  hj  the  Collector  of  Customs  would  be  a  good 
'  answer  if  made  as  a  return  to  a  writ  of  habeas  corpus,    I  am  of 

Wtndeyer  .  ^pi^j^^  ^]^^^  ^^  would  not  be  a  good  return.     A  long  argument 
has  been  addressed  to  this  Courts  and  many  authorities  ba^e 
been  cited  in  support  of  the  position  that  the  Groverument  of  a 
sovereign  State  has  power  to  exclude  even  alien  friends  from 
landing  upon  its  shores.     For  my  own  part  I  am  not  disposed  to 
dispute  that  proposition.    The  law  with  r^ard  to  the  right  of  aliwi 
friends — ^and  the  applicant  here  is  a  member  of  a  country  in  amitf 
with  England — ^to  land  upon  the  shores  of  a  country  not  their 
own  appears  to  me  to  be  well  established.     The  law  is  thus  laid 
down  in  Chitty's  Prerogative  of  the  Crown,  page  49 : — "  Alien 
friends  may  lawfully  come  into  the  country  without  any  license 
or  protection  from  the  Crown,  though  it  seems  that  the  Crown, 
even  at  common  law,  and  by  the  law  of  nations  (and  independenilf 
of  the  powers  vested  in  it  by  the  Alien  Act,  55  Greorge  TIL,  c.  54, 
which  extends  even  to  foreign  merchants),  possesses  a  right  to 
order  them  out  of  the  country,  or  prevent  them  from  coming  into 
it,  whenever  His  Majesty  thinks  proper."     This  law  goes  back 
as  far  as  Magna  Charta,  which  runs  as  follows  : — '^  All  merchants, 
unless  they  were  openly  prohibited  before,  shall  have  safe  and 
sure  conduct  to  depart  out  of  England,  and  to  tarry  in  aud  go 
through  England,  as  well  by  land  as  by  water,  to  buy  or  sell 
without  any  evil  tolls,  by  the  old  and  rightful  customs,  except  in 
time  of  war ;  and  if  they  be  of  land  at  war  with  us,  and  if  sack 
be  found  in  our  land  at  the  beginning  of  the  war,  they  shall  be 
attached  without  harm  of  body  or  goods,  until  it  be  known  to  ns, 
or  our  Chief  Justice,  how  the  merchants  of  our  land  are  entreated, 
who  shall  be  then  f  ouad  in  the  land  at  war  against  us,  and  if  ours 
be  safe  there  the  others  shall  be  safe  in  our  land."     This  charter, 
which  has  the  force  of  a  statutory  enactment,  in  so  many  words 
only  applies  to  merchants,  but  there  is  no  doubt  that  whether  he 
be  merchant  or  not  every  alien  friend  has  a  right,  as  I  have  before 
stated,  to  land  upon  our  shores,  though  it  appears  to  me  that  the 
Sovereign  has  the  prerogative  right,  if  it  is  thought  fit,  in  the 
interests  of  the  country,  either  to  forbid  his  landing  or  order 
his    departure.       The    law    as    thus     laid    down    in    Chitty's 
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Prerogatives  of  the  Grown  is  also  stated  to  a  similar  efifect  1888, 
m  Blackstone's  (Jommentarles,  as  follows  : — '^  Upon  exactly  the  Ea  parte 
same  reason  stands  the  prerogative  of  granting  safe  condncts^ 
witboat  which,  by  the  law  of  nations,  no  member  of  one  society 
has  a  right  to  intrude  into  another.  And  therefore  Puffendorf 
very  justly  resolves  that  it  is  left  in  the  power  of  all  States  to 
take  such  measures  about  the  admission  of  strangers  as  they 
think  convenient ;  those  being  ever  excepted  who  are  driven  on 
the  coasts  by  necessity,  or  by  any  cause  that  deserves  pity  or 
compassion.  Great  tenderness  is  shewn  by  our  laws,  not  only  to 
foreigners  in  distress,  but  with  regard  also  to  the  admission  of 
strangers  who  come  spontaneously.  For  so  long  as  their  nation 
continues  at  peace  with  ours,  and  they  themselves  behave  peace- 
ably, they  are  under  the  king's  protection,  though  liable  to  be 
sent  borne  whenever  the  king  sees  occasion/'  These  authorities 
appear  to  rae  to  establish  the  first  proposition  advanced  by  Mr. 
Sahmanft  that  there  is  an  inherent  right  in  the  sovereign  power 
of  a  nation  to  prevent  strangers  from  coming  to  their  shores  or 
to  order  their  departure.  And  these  statutes  which  have  been 
passed  by  the  Imperial  Parliament,  authorising  the  Secretary  of 
State  to  order  foreigners  to  depart  from  the  realm,  appear  to 
bare  been  passed  rather  with  the  object  of  regulating  the  mode 
of  procedure  for  directing  the  departure  of  foreigners  from  the 
country,  and  for  punishing  them  in  the  event  of  disobedience, 
than  for  the  purpose  of  conferring  upon  the  Crown  powers  which, 
it  appears  to  me,  it  already  possessed  by  virtue  of  its  prerogative. 
And  if  the  argument  which  has  been  addressed  so  forcibly  to  us 
bad  been  addressed  to  the  Court  of  a  country  possessing  sovereign 
power,  it  might  be  more  difficult  to  shew  that  if  the  Government  of 
a  country  possessing  such  sovereign  power  had  ordered  the 
exchision  of  a  foreigner  or  his  deportation  from  the  country,  the 
Court  could  interfere  in  opposition  to  tlie  exercise  of  such  a 
'  prerogative  power.  As  I  stated  in  my  judgment  the  other  day 
:  in  the  case  of  Lo  Pdk  (3),  it  appears  to  me  that  the  fallacy  of 
Mr.  Salomons^  argument  lies  in  the  assumption  that  the  execu- 
tive power  of  this  country — ^which  is  usually  termed  the  Govern- 
ment— ^has  the  same  sovereign  right  with  regard  to  the  exclusion 

(8)  9  N.S.W.  L.H.  p.  221.      • 
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^^^'       of  aliens  from  the  country,  that  is  possessed  by  the  executiTe 
BtB  parte     power  of    a  sovereign  Stale.      Mr.   Salomons,  throughout  his 
'  argument^  assumed  that  the  executive  of  this  country  had  tliat 
^^  '  power,  but  he  has  advanced  nothing  to  satisfy  my  mind  that  it 
has  or  was  ever  given  any  such  power.     His  argument  has  pro- 
ceeded on  the  assumption  that  the  Grown  has  parted  with  its 
prerogative,  or  that  it  has  delegated  the  exercise  of  that  pre- 
rogative to  the  executive   Government  of   this  country;  but 
although  this  has  been  broadly  stated,  no  authority  has  been 
advanced   which  goes  in  any  way  to  convince  me  that  there 
has  been  either  such  a  surrender  of  this  prerogative  by  Her 
Majesty  or  any  delegation  of  the  exercise  of   such  prerogative 
to  the  Government  of  this  country.     There  is  nothing  in  the 
Act  under  which  the  legislative  powers  of  responsible  government 
were  given  to  this  country  which  in  any  way  points  to  the  con- 
clusion that  Her  Majesty  surrendered  her  prerogative  in  this 
regard  either  to   the  Legislature  or  to  the  Executive  of  this 
country ;  and  so  far  from  there  being  anything  in  the  instructions 
to  the  Governor  or  his  commission  which  would  point  to  the 
conclusion  that  there  had  been  a  delegation  of   such  authority, 
everything  in  those  instruments  goes  to  shew  that  the  Croxm  has 
only  so  far  delegated  the  power  of  exercising  such  of  those  prero- 
gative rights  as  may  be  necessary  to  the  good  government  of  the 
country,  and  as  are  expressly  given  to   the   G<)vemor  in  his 
commission    and    his    instructions.      If    the    commission    and 
instructions  are  referred  to,  it  will  be  seen  that  the  Governor's 
powers  are  limited  to  the  exercise  of  such  functions  as  are  neces- 
sary to  enable  him  to  carry  out  the  system  of  government  which 
lias  been  given  us  under  an  Act  which  gave  validity  to  what  is 
known  as  our  Oonstitution  Act,  and  that  it  was  even  thought 
necessary  by  those  who  framed  those  documents  that  express 
authority  should  be  given  to  exercise  the  power  of  pardon  in  any 
cases  where  it  was  thought  desirable  that  the  Royal  prerogative 
of  mercy  should  be  exercised.    J  Jut  any  such  power  as  is  contended 
for  here  as  being  inherent  in  the  Government  of   this  couotrr 
with  regard  to  the  exclusion  or  deportation  of  foreigners  from 
this   country   is   entirely   absent.     Again,   if  the   argnmcnt  is 
correct  that  the   Government  has  power  mero  motu  to  order 
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the  expalsion  of  foreigners  from  this  country,  or  to   prohibit        1S8®« 

their  lauding  on  our  shores,  then  it  would   necessarily  follow     ExpaHe^ 

that  it  would  be  unnecessary  that  any  Act  of  Parliament  should     ^^^^    ^^" 

be  passed   to   enable  the   Sovemment  to   restrict   or  prohibit   "^*'*^y***-^ 

the  landing  of   the    Chinese  in    the  country.      If    we   turn, 

however,    to    the    Gov^ernor^s  instructions,    it    is    quite   clear    , 

that  His  Excellency  has  no  power   given   him  to  assent   to 

any  bill  for  the  exclusion  of   any  aliens  in  amity  with  Great 

Britain,  and  we  know  as  a  matter  of  fact  that  the  first  Ohinese 

Jte«tricti(m  Act  which  was  passed  in  this  country  was  reserved 

for  Her  Majesty's  assent.     The  Act  now  in  force  was,  I  believe, 

not  80  reserved ;  but  that  probably  arose  from  the  fact  that  an  Act 

iimilar  in  its  provisions  had  been  allowed  by  Her  Majesty  many 

jears  ago.     That  such  an  Act  would,  however,  if  passed  for  the  first 

time,  require  Her  Majesty's  assent,  and  that  His  Excellency  would 

not  be  authorised  to  assent  to  it,  appears  to  me  to  be  perfectly 

clear  if   we    look  to   the    12th  paragraph   of  the   Governor's 

instructions,  which  forbids  his  giving  assent  to  any  bill  by  which 

the  trade  and  shipping  of  the  United  Kingdom  and  its  depen- 

Jencifti  may  be  prejudiced.     Now  it  cannot  be  denied  that  an 

Act  which  so  greatly  interferes  with  the  right  of  a  merchant 

ship  to  <5arry  passengers  as  this  Act  does,  is  an  Act  which  does 

seriously  interfere  with   the  shipping  interests  of  the  mother 

coantry.     On   that   ground  alone,  if  for  no  other  reason,  His 

Excellency,  when  legislation  of  that  kind  was  proposed,  would, 

under  his  instructions,  reserve  the  bill.     This,  however,  would 

be  unnecessary  if  Mr.   Salomons'  contention  is  right — ^namely, 

that  the  Executive  Government  has  the  power,  and  has  always 

had  the  power,  to  prevent  aliens  from  landing  upon  our  shores. 

The  power  which  it  is  contended  is  inherent  in  the  Executive 

Government  of  every  sovereign  State  is  undoubtedly  one  that 

IB  necessary  to  the  existence   of  every  free  country,  and  every 

oooutry  which  exercises  the  right  as  a  sovereign  State  to  control 

its  affairs  without   reference   to   the  wishes  or  desires  of  the 

iobabitants  of  any   other  country,   and  this   matter  has  been 

argued  as  if  the  right  of  these  Chinese  to  claim  a  writ  of  habeas 

forpiui  at  our  hands  would  infringe  upon  the  right  to  exercise 

such  necessary  power.      No  such  consequence  follows.      Great 

82 
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1888.       Britain  has^  as  she  always  had^  with  reference  to  this  colonfj  tbe 
Ex  pari^     right  to  saj  whether  the  citizens  of  a  foreign  country  in  amity 
BONO    UM.  ^j^j^  j^^^  gj^jj  ^yQ  ^jjQ  right  to  land  npon  our  shores^  and  she 
'»  ^^  '  ^^ij  Q^^  exercise  that  right  while  this  colony  remains  a  dq»n- 
dency  of  the  mother  coontry.    It  may  be  that  the  time  will  come 
when  it  may  be  necessiMT  ^^^^  ^^^  representatiye  of  Her  Majesty 
in  this  colony  should  be  invested  either  under  his  conmiissioni  by 
Royal  instructions,  or  by  legislative  authority,  with  powertoexdude 
or  order  the  departure  of  foreigners  from  the  colony  when  its 
interests  appear  to  the  Gfoyemment  to  demand  the  exerdae  ol 
such  power.     That,  however,  is  not  a  matter  with  which  we  have 
anything  to  do.     If  it  is  thought  necessary  for  the  preservation 
of  order  or  the  good  government  of  the  country,  owing  to  the 
anticipated  arrival  of  hordes  of  people  whose  presence  here  in 
large  numbers  is  not  thought  desirable,  to  prevent  the  arrival  of 
such  peopl  e,  it  is  easy  for  the  Legislature  of  this  country,  if  it  thinks 
fit,  to  pass  some  Act,  to  be  presented  for  Her  Majesty's  concnr- 
rence,  which  would  carry  out  the  object  desired.     If  a  sudden 
emergency  arose  which  might  seem  to  the  Legislature  sufficient 
to  justify  such  a  course,  it  is  always  open  to  Parliament  to  pass 
an  Act  by  which  the  common  law  right  of  an  alien  to  land  upon 
our  shores  may  be  taken  away  so  far  as  that   right  may  be 
protected  by  a  writ  of  habeas  corpus  ;   but  until  Parliament  has 
in  some  such  way  restricted  the  power  of  this  Oourt,  it  appears 
to  me  to  be  impossible  to  say  that  these  people,  the  inhabitants 
of  a  country  in  amity  with  Great  Britain,  have  no  right  to  invoke 
the  protection  of  this  Court.     The  right  of  an  alien  friend  in 
that  respect  rests  upon  the  principle,  protectio  trahit  subjectumem, 
et  suhjectio,  protectionem.     An  endeavour  has  been   made  to 
answer  this  well-known  principle  by  saying  that  the  applicant  in 
this  case  is  not  within  the  protection  of  this  Court,  and  that  as 
long  as  the   Government  prevent   him   from  landing   on   our 
shores  he  is  not  surrounded  with  those   privileges   which   are 
extended  to  an  alien  who  has  landed  on  our  shores.     This  Court, 
however,  held  more  than  30  years  ago  in  the  cases  to  which  I 
referred  in  my  judgment  in  the  case  of  Lo  Pah  (3),  that  a  foreigner 
on  board  ship  in  this  harbour  \^  as  much  within  the  jurisdiction 
(3)  9  N.S.W.  L.R.  p.  221. 
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of  the  Court,  both  as  being  amenable  to  our  laws^  and  as  having        ^^^^* 
a  claim  to  the  protection  of  our  laws,  as  if  the  ship  were  a  part     Ex  parte 
of  the  soil  of  the  country.     If  the  Government  wished  to  prevent 
strangers  of  any  kind  from  invoking   the   interference  of  the      *'***y*' 
Court,  their  course  would  be  to  entirely  eicclude  them  from  its 
jamdiction.     This  applicant  came  here  in  a  British  ship,  and  this 
ship  having  come  to  one  of  our  wharves,  the  right  of  this  foreigner 
to  our  protection  at  once  accrued.     If  the  argument  for  the 
Collector  of  Customs  is  well  founded,  it  comes  to  this :  that  this 
applicant,  upon  being  refused  permission   to  land,  might  be 
cruelly  imprisoned  and    ill-used  by  the  captain  of  the  ship 
hecanse   he  had    not    the  rights    of    a    citizen.       Such    an 
argument  is    sufficient    to    shew    the  weakness  of    the    con- 
tention that  we  have  no  right  to  interfere  by  writ  of   haheas 
corpus,  because  the  Government  has  refused  to  the  applicant  the 
right  to  land.     Whatever  rights  the  sovereign  State  may  have 
in  excluding  foreigners  from  the  shores  of  England,  or  of  its 
possessions,  they  cannot  be  possessed  by  the  Government  of  this 
colony,  and  the  dxercise  of  such    a  power  would  clearly  be 
incompatible  with  the  dependent  position  of   this  colony  upon 
the  mother  country.     We  have  been  told  that  the  refusal  of  a 
nation  to  admit  foreigners  to  its  territory  is  a  proper  cause  of 
international  quarrel,  and  that  the  sovereign  power  of  refusing 
the  right  of  entry  may  be  enforced  by  arms.     That  leads  to 
the   conclusion   that  this    Government    has    no    such  power. 
This    Government     has     no     power     to    enforce    an    order 
that    the    inhabitants    of    a    foreign     State    in    amity    with 
England    shall  be  excluded    from    the   country    by  force  of 
anus.      Such    power,    if    exercised,    is    a    sovereign    power, 
inasmuch   as    it   would    be   an    act    of    war,  and,  so   far    as 
this  colony  is  concerned,   friendly  aliens  cannot  be  excluded 
hy  the  Executive  exercising  such  a  right  of  sovereign  power 
as  could  only  be  enforced  by  war.     As  we  have  no  power 
to   enSoroe    such    a    sovereign    right,  it  is    unreasonable    to 
suppose  that  we  have  the  right  itself.    If  the  Government 
choose  to  say  ''  We  shall  not  obey  the  sovereign  power  in  such 
»  maMet  as  this/'  such  a  position  becomes  incompatible  with  our 
position  as  a  dependency  of  Great  Britain^  and  we  should  be 
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^^^'       habitation  within  the  State ;  and  it  does  seem  to  me  a  strange 
JCx  parte     thing   that   in  a  British   community,   which   can    surely  boast 
'  nothing,  if  it  cannot  boast  of  being  free,  such  an  argument  as 
that  we  have  listened  to  to-day  should  be  seriously  addressed  to 
the  Court.     The  Act  recognises  that  fundamental  principle  of 
international    law    to    which  I   have   referred ;    and  contains 
impliedly  a  distinct  license   to  Chinese   to   come   here,  under 
certain  conditions,  and  subject  to  certain  restrictions.     If  those 
conditions  are  complied  with,  as  it  is  admitted  they  have  been 
complied  with,  in   this   case,   then   the   Chinese   have,  in  my 
opinion,  a  right  to  say,   ^'We  have  legislative   permission  to 
come  here,"  and  that  permission  cannot  be  over-ridden  by  the 
arbitrary  action  of  the  executive.      The  Act  contemplates  the 
immigration  of  Chinese  under  the  conditions  and  restrictions 
imposed  by  the  Act,  and  seems  to  me  to  authorise  such  immi- 
gration in  a  special  manner,  by  expressly  recognising  the  right 
of  these  persons  to  come  here  under  the  conditions  prescribed. 
The  law  authorises  them  to  come  here  ;  the  law  does  not  confer 
upon  the  Government  any  power  of  prohibiting  their  coming; 
and  as  the  Government  of  this  colony  is  only  an  executive  body 
authorised   to    govern    according  to  law — and    the    Imperial 
Government  itself  is  nothing  more — ^it  seems  to  me  that  it  is  no 
answer  to  this  application  to  say  that  the  applicants  were  pre- 
vented from  landing  by  the   Government.     We  are  not  now 
dealing  with  the  question  of  a  ship  outside  the  territorial  waters. 
Had  the  vessel  been  kept  at  that  distance,  the  case  would  ha,re 
been  altogether  different.     But  it  is  too  late  now,  after  these 
persons  are  actually  within  the  harbour,  in  a  British  ship  lying 
alongside  a  wharf,  to  say  that,  as  a  matter  of  fact,  they  have  not 
arrived.     They  have  arrived,  and  they  are  as  much  within  the 
colony  as  if  they  were  in  George-street.     Being  so  within  the 
colony,  they  are  amenable  to  our  laws  as  much  as  any  subject  of 
Her  Majesty  or  any  other  inhabitants  of  the  colony ;  and  being 
amenable  to  the  laws,  they  are  also  entitled  to  the  protection  of 
those  laws.     One  of  the  rights  under  our  laws— ^not  the  least 
valuable,   to  put  it  mildly — ^is  the  right  to  personal  liberty. 
Each  of  these  men,  so  long  as  he  is  prevented  from  landing  and 
forcibly   imprisoned   in  the  ship,  is  deprived  of   hib  personaJ 
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liberty.    Each  of  these  men,  therefore,  is  entitled  to  land  and,        ^^^' 


hiiiei  *Jl 


withm  the  limits  of  the  law,  to  go  wheresoever  he  pleases     Evpo^rie 

Uiroaghout  the  length  and  breadth  of  the  territory.     The  matter  ^"'"''^  ^''"' 

bas  been  so  elaborately  treated  by  my  brother  Judges  that  I 

hare  bat  little  to  add.     My  brother  Windeyer  has  shewn  clearly 

that  it  is  altogether  futile  to  contend  that  the  powers  of  b, 

sovereign  State  are  possessed  by  a  colonial  executive.    No  one 

voald   contend    that  our    executive    possesses  the  power  to 

declare  war  or  to  make  treaties ;  and  it  is  impossible  to  believe 

tbat  it  has  this  other  power  which  is  claimed  for  it.     That  the 

possession  of  this  power  would  necessarily  involve  the  right,  in 

tbe  ultimate  resort,  to  declare  war,  I  am  not  prepared  to  say ; 

bat  it  is  obvious  that  the  possession  of  any  such  power  in,  and 

its    exercise    by,    any    executive    Grovemment    in  a  colonial 

dependency  would  be  fraught  with  the  most  dangerous  risks  to 

tbe  pacific  relations  of  the  empire  with  foreign  powers. 

For  these  reasons  I  am  of  opinion  that  the  rule  should  be 
made  absolute. 

Rule  dbaoluie,  vfith  coats  againat 

the     Orovm.     Applicant    dia^ 

charged* 

Attorneys  for  applicant :  Bradley  8c  Son, 

Attorney  for  respondents  :  WilUarifia^  Crown  Solicitor. 


£x  parte  LAIT  f  OU  FAT.  Jum  1. 

Btheoi  ecfpu9 — Chiium  Infitw  RetiricHon  Ad — ColonitU  Utters  of  naiuraUaation 

—46  Vie  No.  11,  «.  10.  The  C.J. 

Tlie  Applicant,  s  person  of  Chinese  race,  holding  a  certificate  of  naturalisation  ^^'j^^^ 
tMoed  in  Yictoria,  axrired  in  Sydney  harbour,  and  attempted  to  land  without  Jnnee  J. 
jajng  the  poU4az,  bat  wai  restrained  from  doing  so  by  the  respondents. 

Mddg  on  motion  to  make  absolute  a  rule  wei  for  a  writ  of  habeeu  eorpiit,  that 
ktteis  of  naturalisation  isiued  in  a  colony  have  no  extra-territorial  TaUdity,  that 
the  "  certificate*'  mentioned  in  46  Vic.  No.  11,  s.  10,  is  not  a  certificate  of 
■rtmafiaatioQ,  and  that  the  applicant  had  no  right  to  land  without  payment  of 
thspdl-tu. 

Itonov  to  make  absolute  a  rale  niai  for  a  writ  of  hahecLa  corpua 
upon  James  Powell,  George  Bead,  and  Neill  Shannon  to 
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1888.       shew  cause  why   Lau   You   Fat  should  not  be  released  from 
Kx  parte     custody.     The  applicant  filed  the  following  a£Sdavit : — 
^  Fat.  ^  *^  *  vegetable  gardener  residing  at  Nhill.     I  first  came  to 

the  colony  of  Victoria  about  twenty-seven  years  ago.    I  own 
property  at  Nhill  aforesaid.     I  am  a  married  man^  married  to  an 
English  woman,  and  I  have  one  child,  a  daughter,  by  her,  about 
thirteen  years  of  age.     My  said  wife  and  daughter  are  residing 
ait  Nhill  aforesaid.     In  or  about  the  month  of  May,  1887,  Heft 
Victoria  and   went   to   China  for   a   temporary  visit.    On  the 
nineteenth  day  of  January,- 1886,  I  applied  for  and  obtained 
letters   of   naturalisation   in   the   name   of  You   Fat  from  the 
Crovernor  of  the  colony  of  Victoria  in  pursuance  of  the  Act  in 
»iich  case  made  and  provided.     The  said  letters  of  naturalisatioD 
are  produced  to  me  at  the  time  of  my  making  this  affidavit,  and 
are  marked  with  the  letter  "A.''     My  full  name  is  Lau  Ton     j 
Fat,   but   I   am  generally  known   as  You  Fat.     I  returned  to     j 
Sydney  by  the  steamship  Guthrie,  and  arrived  on  the  fifteenth    j 
day  of  May  instant,  and  I  desire  to  land  at  Sydney.    All  the    I 
-necessary  conditions  required  by  the  laws  in  force  in  New  South 
Wales  have  been  duly  observed  by  the  said  steamer  to  entitle 
her  to  land  her  passengers  and  discharge  cargo.     The  above-    | 
named  James  Powell  has  placed  a  number  of  customs  ofBcers  on 
board  the  said  ship,  and  the  said  customs  ofiScers,  acting  under 
his  orders,  and  the  police,  acting  ufider  the  orders  of  the  above- 
named  Greorge  Bead,  prevent  me  from  leaving  the  said  ship,  and 
I   am   now   forcibly  detained   on  board  the  said  vessel  in  the 
custody  or  power  of  the  above-named  respondents  or  some  or 
one   of  them.     Upon  the  arrival   of   the  said  steamer  in  Port 
Jackson  a  large  number  of  police  were  placed  on  board  the  said 
steamer,  and  I,  the  said  applicant,  with  other  co-passengers,  was, 
and  still  am,  forcibly  prevented  from  leaving  the  ship. 

The  aflSdavit  of  the  respondent  Powell,  Inspector  of  Customfli 
was  as  follows  : — ^'  The  said  applicant  has  never,  I  am  informed 
and  verily  believe,  been  in  this  colony.  He  is  not  a  Britidi 
subject,  nor  is  he  a  member  of  the  crew  of  the  G-uthrie,  nor  has  he 
been  granted  a  certificate  of  exemption  under  section  9  of  the 
htfi/ux  of  Chinese  BestricUon  Act  x>t  1861.  The.  mid  Lau  Ton 
Fat  has'not^  nor  has  any  person  on  his  behaifi  ^paid.  to  me  or 
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tendered  to  me  payment  of  the  sum  of  101, ,  which,  under  the        ^^^* 
said  Act,  is  payable  upon  Chinese  arriving  in  the  colony ;  but     Ex  paH^ 
the  said  Lau  You  Fat  claims  to  be  entitled  to  land  in  this  colony,        pj^^. 
as  being   the   holder  of   letters   of  naturalisation   granted,   he 
alleges,  to  him  in  the  colony  of  Victoria." 

There  were  also  affidavits  to  the  same  effect  by  the  respondents, 
6.  Bead,  Acting  Inspector-General  of  Police,  and  Shannon, 
CBptain  of  s.s.  Guthrie. 

PUcher,  Q.C.,  and  Digby  in  support  of  the  rule. 

The  only  question  is  whether  the  applicant  is  liable  to  the 
poll-tax.  If  he  pays  the  poll-tax  he  can  of  course  land  :  Ex  parte 
laong  Kum  (1) .  Even  if  Victorian  letters  of  naturalisation  have  no 
extra-territorial  validity,  still  45  Vic.  No.  11,  s.  10,  expressly 
provides  that  holders  of  such  letters  of  naturalisation  shall  be 
entitled  to  land  upon  producing  them. 

SaUriiums,  Q.C.,  and  Butierworth  shewed  cause.     Section  10, 

applies  only  to  Chinese — that  is,  by  the  interpretation  clause. 

persons  of  the  Chinese*  race — who  are  British  subjects  by  birth 

This  applicant  is  not  a  British  subject,  so  far  as  this  colony  is 

concerned,  and  therefore  this  section  does  not  apply  to  him.     In 

the  report  of  the  Royal  Commission  which  sat  in  1866  to  inquire 

into  the  laws  of  naturalisation,  the  following  passage  occurs  : — 

"In  the  case  of   an  alien   born   naturalisation   in   the   United 

Kingdom  under  the  Act  of  1844  does  not  confer  any  rights  of 

nationality  within  the  colonies  (10  and  11  Vic.  c.  83).     On  the 

other  hand,  colonial  naturalisation  confers  no  rights  of  nation- 

aHty  beyond  the  limits  of  the  colony  granting  naturalisation." 

Now  45  Vic.  No.  11,  s.  10,  exempts  "Any  Chinese  arriving  in 

the  colony  who  produces  evidence    .     .     . .  that  he  is  a  British 

^abject.'*      This  applicant  ceased  to  be  a  British  subject  the 

moment  he  left  Victoria,  and  would  require  fresh  letters  for  this 

eolony ;  89  Vic.  No.  19,  s.  8.     The  Imperial  Act,  10  and  1 1  Vic.  c. 

83,  defines  the  power  of  colonies  to  issue  letters  of.  naturalisation, 

nd  it  was  under  that  Act  that  the  Victorian  Act,  28  Vic.  No. 

256,  was  passed,  by  virtue  of  which  this  applicant  received  his 

(1)  aK^.W.  LJt.  250. 
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^^^'       letters  of  naturalisation.     Again^  a  British  subject  mnst  be  so  by 

Sx  parte     birth :  Oalvin^a  Oase  ;  a  naturalised  alien  is  quite  diiSerent. 
Lav  You 

[WiNDBTBB,  J.      What  is  the  meaning  of   "certificate"  in 

s.ior] 

That  must  mean  a  certificate  that  he  is  a  British  subject  by 
birth.  It  cannot  be  taken  as  equivalent  to  letters  of  naturalisa- 
tion. 

The  following  authorities  were  referred  to : — Stephen's  Oom- 
mentaries,  vol.  II.,  bk  4,  p.  410 ;  Crow  v.  Ramsay  (2). 

Pilcher,  Q.O.,  in  reply.     I  do  not  contend  that  before  this  Act 
colonial  letters  of  naturalisation  had  any  extra-territorial  validity ; 
but  s.  10  expressly  states  that  such  letters  shall  be  taken  as 
sufficient  evidence  that  the  applicant  is  a  British  subject.    The 
section  cannot  refer  only  to  British-bom  subjects,  because  it 
could  never  have  been  the  intention  of  the  Legislature  to  lay  any 
restriction  or  conditions  upon  their  arrival   in  the  colony,  as 
would  be  done  if  they  had  to  produce  a  certificate.     The  Legis- 
lature  could  not  do   this,  and  the  Court  will   not   put  such  a 
construction   on  the  section,  which  clearly  refers   to   Chinese 
holding  certificates  of  naturalisation,  and  not  to  British-born 
subjects.   In  framing  this  Act  the  Legislature  would  naturally  have 
before  them  the  AUen  Act  (39  Yic.  No.  19),  and  that  Act  speaks 
everywhere  of  ''  certificate  '*  of  naturalisation.     ''  Certificate/' 
therefore,  in  45  Vic.  No.  11,  s.  10,  cannot  mean  ''certificate" 
that  the  applicant  is  a  British  subject  by  birth.     Such  a  thing 
is  entirely  unknown,  and  to  put  such  a  forced  construction  upon 
the  word  would  be  contrary  to  all  principles  of  the  interpretation 
of  statutes.     S.   10  is  wide  enough  to  cover  British  subjects, 
both  by  birth  and  by  naturalisation.     Why  should  the  Legis- 
lature exclude  the  latter  ? 

[Ikkbs,  J.  Do  letters  of  naturalisation  make  the  holder  a 
British  subject  even  in  the  colony  where  they  are  issued  f  There 
are  certain  restrictions  attached  to  the  right  granted  in  the 
certificate  of  this  applicant.] 

(2)  2  Vaugh.  270. 
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That  does  not  make  him  any  the  less  a  British  subject ;  there        l^^* 
ue  varions  restrictions  attached  to  certain  positions,  but  the     Sx  parte 
ootmpants  of  those  positions  are  still  British  subjects;  at  any  rate       ^Fat.^^ 
lie  is  a  British  subject  within  the  meaning  of  s.  10,  for  whatever 
may  be  the  meaning  of  the  word  ^'certificate^'  it  certainly  includes 
letters  of  naturalisation :  Westlake^g  Private  International  Law,  p 
289,  s.  266 ;  Oamer&n  v.  Kyte  (8). 

« 

Nash  for  the  respondent  Shannon. 

Thb  Ghisv  Jubtics.     In  this  case  one  Lau  You  Fat,  a  person 
of  Chinese  race,  has  applied  to  the  Court  for  a  writ  of  habeas  corpus, 
and  the  return  to  the  writ  shews,  first,  that  the  applicant  is  not  a 
person  exempt  under  45  Vic.  No.  11,  s.  9,  and  secondly,  that  he  is 
not  a  person  for  whom  the  102.  poll-tax  has  been  paid,  as  provided  by 
8. 4    The  applicant  contends  that  inasmuch  as  he  has  produced 
to  the  Collector  of  Customs  letters  of  naturalisation  issued  to  him 
nnder  the  provisions  of  an  Act  of  Parliament  of  the  colony  of 
Victoria,  he  comes  within  the  meaning  of  s.  10,  and  is  therefore 
entitled  to  land  without  the  payment  of  the  poll-tax ;  but  in  my 
opinion  these  letters  of  naturalisation  have  not  the  effect  which 
the  applicant  claims  for  them,  and  therefore  the  return  is  a  good 
one,  and  the  applicant  must,  to  use  the  legal  term,  be  remanded 
to  his  custody.     Section  10  of  45  Vie.  No.  11  is  in  these  terms  : 
''Notwithstanding  anything  in  this  Act  contained,  any  Chinese 
arriving  in  the  colony  who  produces  evidence  to  the  Collector  of 
Customs  or  other  duly  authorised  officer  that  he  is  a  British  subject 
shall  be  wholly  exempt  from  the  operations  of  this  Act,  and  a 
eertificate  of  the  Governor  of  any  British  colony,  or  of  a  British 
Consul,  shall  be  sufficient  evidence  of  the  claim  of  such  Chinese 
to  exemption  under  this  section.*'     I  am  of  opinion,  notwith- 
standing*  the  letters  of  naturalisation,  that  in  this  colony  the 
applicant  is  not  a  British  subject,  but  an  alien,  and  that  there- 
fore he   does  not  in   any  way    come    within    the    provisions 
of  this  section.      It  might  indeed  be  found,  if  the  question 
were  carefully   examined,  that .  these  letters  of  naturalisation, 
whether   issued   in   the   United   Kingdom    or    in    one   of   the 

(3)  8  Kiiapp  p.  C.  33:;:. 
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iBfW.       colonies,  do  not  make  the  persons  who  hold  them  British  subjecta 
Sx  parte     ovon  in  the  territory  in  which  they  are  issued ;  but  that  question 
RiT.^^    is  not  now  before  us,  and  all  we  have  to  decide  is  whether  tlie 
The  C  J.     appUcant  is  a  British  subject  within  the  meaning  of  the  statute, 
and  in  ray  opinion  he  clearly  is  not.     Whatever  the  intention  of 
the  Legislature  may  have  been  in  passing  this  Act,  it  is  clear  to 
me  that  the  words  "  British  subject"  must  m^an  ''  British-born 
subject,''  and  a  person  who  comes  to  these  shores  claiming  the 
right  to  land  as  a  British  subject  must  shew,  not  that  he  had  the 
privileges  of  a  British  subject  in  some  other  part  of  Her  Majesty's 
dominions,  but  that  he  is  a  British  subject  in  this  colony ;  and  in 
order  to  prove  that,  he  must  produce  this  certificate  either  from 
a  British  Consul  or  from   the   G-overnor  of  a    British   colony, 
shewing,  as  I  read  the  section,  that  he  is  a  British  subject  by 
birth.     It  is   no  doubt  clear   that   the  Acts  passed  under  the 
authority  of  the  Imperial  Act,  10  and  11  Vic.  c.  83,  and  83  and  34 
Vic*,  c.  14,  gave  power  to  these  colonies  to  pass  Acts  of  Parliament 
for  the  purpose  of  naturalising  aliens;  but  the   colonial  Acts 
passed  under  the  provisions  of  this  Imperial  Act  have  no  extra- 
territorial validity,  and  their  effect  is  limited  to  the  colony  in 
which  they  are  passed ;   so  that  even  if  the  Victorian  Legislature 
did  intend  to  make  the  persons  to  whom  such  letters  are  granted 
British  subjects — though  there  is  nothing  to  shew  that  such  is 
the  intent  in  the  Act — ^they  could  only  do  so  within  the  limits  of 
the  colony  of  Victoria,  and  such  persons  are  aliens  in  every  other 
part  of  the  British  dominions.     A  consideration  of  section  8  of 
our  Alien  Act  (39  Vic.  No.  19)  bears  out  this  argument.    The 
section  is  as  follows : — "  When  any  person  resident  in  this  colony 
has  previously  obtained  any  certificate  of  naturalisation  in  the 
United  Kingdom,  or  in  any  British  colony,  and  desires  to  be 
naturalised  in  this  colony,  if  he  submit  such  certificate  to  the 
Governor,  and  if  he  further  satisfy  the  Governor  that  he  is  the 
person  named  in  such  certificate,  and  that  the  same  has  been 
obtained  without  any  fraud  or  intentional  false  statement,  and 
that  the  signature  and  the  seal,  if  any,  thereto,  are  to  the  best  of  his 
belief  and  knowledge  genuine,  the  Governor  may  at  his  discretion 
grant  a  certificate  of  naturalisation  without  requiring  from  the 
applicant  any  further  residence  in  this  colony  or  other  condition/* 
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Now  Uiis  sh0?FS  tliat  the  only  effect  which  letters  of  nataralisation        1889- 
granted  in  another  colony  have  here  is  to  enable  the  holder  to     Ex  parte 
become  natoralised  by  producing  such  letters  to  the  Governor,        j\4t  ^ 
bat  they  do  not  confer  any  of  the  privileges  of  a  British  subject  ^^^     ^  j 
in  this  colony  or  anywhere  else  outside  the  colony  where  they  are 
issued.    Accordingly  the  position  of  the  present  applicant  is  in 
no  way  better  in  this  colony  than  if  he  had  never  received  these 
letters,  and  therefore  his  claim  to  exemption  from  the  polUtax 
cannot  be  entertained.     I  am  therefore  of  opinion  that  the  rule 
should  be  discharged. 

Wdtdstib,  J.  This  applicant  claims  exemption  from  the  pay- 
ment of  poU-tax,  alleging  that,  having  obtained  letters  of  natu- 
ralisation in  Victoria,  he  is  exempt  by  the  provisions  of  s.  10  of 
(mr  Influx  of  Chinese  Restriction  Act  of  1881,  and  he  has  pro- 
duced his  certificate  of  naturalisation  from  the  Government  of 
tbe  colony  of  Victoria  in  support  of  his  alleged  right  to  land 
withoi)t  payment.  I  am  of  opinion  that  the  certificate  of  natu- 
ralisation produced  is  not  such  a  certificate  as  is  referred  to  in 
the  10th  section  of  that  Act.  There  can  be  no  doubt,  looking  at 
the  purview  of  this  Act,  that  the  object  aimed  at  in  passing  it 
was  to  preserve  the  British  character  of  this  colony  by  prevent- 
ing the  influx  of  Chinese  in  undue  numbers.  At  the  same  time 
Ae  Legislature  must  have  taken  cognisance  of  the  fact,  as  we 
most  take  cognisance  of  it  also,  that  there  were  several  Crown 
colonies  in  which  there  were  large  numbers  of  Chinese  who  were 
subjects  of  Her  Majesty,  not  by  virtue  of  letters  of  naturalisa- 
tion, nor  simply  as  being  resident  within  the  British  dominions, 
hat  as  natural  born  subjects  of  Her  Majesty,  and  looking  at  the 
character  of  that  Act,  it  was  obvious  that  when  passed  it  would 
require  the  assent  of  the  Home  Government.  Probably  one  object 
of  the  Legislature  in  inserting  the  provisions  of  the  10th  section  of 

,  the  Act  was  to  prevent  any  question  arising  as  to  the  possibility 
of  Her  Majesty  disallowing  the  Act  on  account  of  its  inter- 
faring  with  the  right  of  Her  Majesty's  subjects  in  one  portion  of 

;  her  dominions  to  go  to  another  portion  of  her  dominions,  and 
probably  with  this  view  the  section  provided  that  any  Chinese 
night  enjoy  the  common  law  right  of  natural  born  subjects  to 
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1S8S.       enter  the  colony  upon  giving  evidence  that  they  were  in  point  of 
Kx  parte     fact  subjocts  of  Her  Majesty.     Now  this  Act  is  clearly  applicable 

j,*^.p/       in  its  terms  to  any  person  of  the  Chinese  race,  and  looking  at 
Trwi/<7v#T.l.  the  undoubted  fact  that  there  were  a  large  number  of  natural 
born  subjects  of  Her  Majesty  who  were  of  the  Chinese  race,  and 
that  it  was  intended  on  the  one  hand  to  prevent  a  large  influx  of 
Chinese    into    the    colony    who    were    not   subjects    of  Her 
Majesty,  and  at  the  same  time  to  preserve  the  rights  of  those 
who  were  subjects  of  Her  Majesty,  it  was  obviously  necessary  to 
provide  some  machinery  by  which  the  rights  of  those  who  weie 
subjects  of  Her  Majesty  should  be  preserved,  while  those  wko 
were  not  should  not  have  the  right  to  land  in  this  colony  unless 
they  paid  the  poll-tax  of  lOZ. — Whence  the  provisions  contain^  in 
s.  10.     The  applicant   contends   that   he  is  a  British  subjeot 
because  he  has  obtained  letters  of  naturalisation.     But  the  legal 
effect   of   such  letters   of    naturalisation,    whether    they   were 
obtained   in    this    colony   or    any   colony  within    the    British 
dominions,  is  quite  clear.     No  Legislature  of  any  colony  can  by 
any  provisions   of  an  Act  of  Parliament  give  extra-territorial 
validity  to  any  such   letters  of  naturalisation,  as  those  issued 
within  their  own  colony  under  the  provisions  of  a  local  Act.  The 
Victorian  Act  does  not  expressly  declare,  as  our  own  Act  does, 
that  such  letters  of  naturalisation  shall  only  have  legal  effect 
within  the  colony  ;  but  the  provisions  of  the  Imperial  Act,  10  & 
1 1  Vic.  c.  88,  under  which  the  Victorian  Act  was  passed,  and  the 
subsequent  Act,  33  k  34  Vic.  No.  14,  under  which  our  Alien  Act, 
39  Vic.  No.  19,  was  passed,  would  make  the  insertion  of  such  a 
provision  unnecessary  ;  and  it  is  clearly  apparent  from  the  first 
of  these  two  Acts  that  certificates  of  naturalisation  can  only 
have  legal  effect  within  the  colony  in  which  they  were  issued.    That 
being  so,  the  question  is:  What  is  the  position  of  a  Chinese 
passenger  arriving  in  the  colony  with  letters  of  naturalisation 
granted  in  another  colony  ?     It  is  clear  to  me  that  his  position 
here  is  that  of  an  alien ;  that  he  does  not  come  here  as  a  natural 
born  British  subject,  but  as  an  alien  who  had  certain  rights  of  a 
British  subject   only  when  he  came  within  the  colony  which 
granted  him  letters  of  naturalisation.     When  he  came  here,  such 
letters  of  naturalisation  could  give  him  none  of  the  rights  of  a 


VOL.  nj  CASES  AT  LAW.  277 

oatQiul  bom  British  subject ;  and  looking  at  the  intention  of  this       ^^^- 

Act,  I  cannot  suppose  that  the  Legislature  by  s.  10  intended  to     JSxparU 

stretch  the  rights  given  to  a  person  by  such  letters  of  naturalisa-        p^.p. 

tioo  and  allow  him  to  come  into  this  colony  as  if  he  were  a  wmdefterJ. 

natoral  borb  British  subject.     If  the  interpretifttion  of  s.  10  now 

contended  for  on  behalf  of  the  applicant  were  to  be  placed  upon 

the  Act^  innumerable    Ohinese    resident  in  colonies  in  close 

proziinity  to  China  might  obtain  certificates  of  naturalisation  in 

tii08e  colonies  with  a  view  of  making  use  of  them  for  the  purpose 

of  obtaining  £he  right  to  come  to  this  colony  without  paying  the 

tix  which  the  Legislature  had  thought  fit  to  impose  for  the 

pvpoae  of  limiting  and  restricting  the  influx  of  Chinese  to  this 

colony.    I  cannot  suppose^  looking  at  the  provisions  of  the  Act^ 

that  the  Legislature  intended  to  allow  anything  of  the  kind.     It 

appears  to  me  to  be  obvious  that  the  intention  of  the  Legislature 

in  passing  the  Act  was  to  restrict^  so  far  as  was  compatible  with 

the  r^hts  of  British  bom  subjects^  the  right  of  Chinese  to  come 

to  this  colony.    It  is  quite  clear  from  the  provisions  of  39  Vic. 

No.  19|  8.  8^  that^  though  the  applicant  had  obtained  the  rights 

of  a  naturalised  subject  in  another  colony^  it  is  nevertheless 

necessary  for  him  to  be  naturalised  here  if  he  wishes  to  obtain 

here  the  rights  of  a  naturalised  subject;  and  it  seems  to  me 

impossible  to  argue^  in  the  face  of  such  a  provision^  that  he  comes 

here  clothed  with  all  the  rights  of  a  natural  bom  subject  of  Her 

Majesty. 

Moreover^  believing  as  I  do  that  the  object  of  section  10  was 
to  provide  for  the  preservation  of  the  rights  of  Chinese  who 
were^  as  natural  born  subjects  of  Her  Majesty,  entitled  to  travel 
from  one  portion  of  her  dominions  to  another,  it  is  obvious  that 
it  was  intended  that  such  persons  should  produce  some  certifi- 
cate  that  either  a  Governor  or  Consul  could  issue  to  him  as 
eridence  of  his  status.  But  a  certificate  of  naturalisation  is  not 
a  certificate  which  would  prove  that  the  person  producing  it 
was  a  natural  bom  subject,  nor  is  it  one  which  a  Consul  could 
grant ;  yet  it  is  clear  that  the  Chinese  natural  born  subject  of 
Her  Majesty  is  entitled  to  a  certificate,  the  production  of  which 
■hall  exempt  him  from  the  poll-tax.  Hence,  it  dearly  follows 
that  the  certificate  that  he  is  a  British  subject  required  by  section 
9J.WJL,  VoL  IX.,  Law,  T 
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^^^'       10  cannot  be  a  certificate  of  natoraUsation^  but  must  be  Bome 

Bm  parte    certificate  that  will  prove  that  he  is  a  natural  bom  British  sabjed. 

^j^j.^^    As  I  am  clearly  of   opinion  for  these  reasons  that  ''Britiflh 

WindwerJ.  subject"  in  section  10  means  a  natural  bom  subject,  and  that 

the  certificate  required  by  that  section  is  one  proving  such  a 

status,  I  agree  with  the  Ohief  Justice  in  thinking  that  the  role 

must  be  discharged. 

ImiTES,  J.     I  should  be  very  glad  if  my  mind  were  as  dear  on 
this  subject  as  that  of  my  brother  Windeyer;  but  altkough  tie 
general  principles  of  law  involved  in  this  case  are  ]^n  enough, 
it  seems  to  me  very  difficult  to  decide  the  precise  meaning  of  iihe 
words  used  in  section  10  of  the  Act  45  Vic.  No  11.     The  matter 
lies  in  a  nutshell,  but  the  shell  in  this  case  is  by  no  means  an 
easy  one  to  crack.     The  simple  question  is-'-^What  is  the  meaning 
of  the  words  "  British  subject  '^  as  used  in  section  10  of  the  Act! 
As  to  the  general  law  upon  the  effect  of  letters  of  naturalisation 
there  is  no  conflict  of  opinion.     It  is  conceded,  of  course,  that 
the  colonies  have  no  extra-territorial  powers  of  legislation,  and 
that  letters   of  naturalisation  granted  by  virtue    of    colonial 
enactments  have  no  extra-territorial  eMcacy ;  so  that,  althongli 
this  applicant  on  receiving  his  letters  of  naturalisation  in  the 
colony  of  Victoria,  became  a  British  subject  within  that  colony, 
still,  so  far  as  other  colonies  are  concerned,  he  remains  (exoept 
in  so  far  as  the  Act  under  consideration  affects  the  question),  as 
before,  an  alien.     But,  although  this  is  so,  there  is  equally  no 
question  but  that  the  Legislature  of  this  colony  had  the  power 
to  accept  for  the  purposes  of  this  Act  such  qualified  status  as  a 
British  subject,  and  to  say  "  We  will  exempt  from  the  restrictive 
provisions  of  this  Act  all  Chinese  who  can  prove  that  they  have 
acquired,  even  although  ultra-territorially,  the  status  of  a  Britisli 
subject."     That  the  effect  of  letters  of  naturalisation  is  to  make 
the  holder  of  them,  within  the  territorial  limits  in  which  they  are 
operative,  '^  a  British  subject "  and  not  merely  an  alien  possessing 
certain  rights  of  a  British  subject,  is  indisputable.     That  propo- 
sition sufficiently  appears  from  the  terms  of  section  7  of  the 
Imperial    Naiutaliaation   Act   of   1870.      (See  also    Westlake^s 
Private  International  Law,  sections  266  and  267.)     Section  10 
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of  48  Vic.  No.  11  is  as  follows :— ''  Notwitlistandiiig  anything  in        ^888. 

ihis  Act  contained^  any  Ohinese  arriving  in  the  colony  who     Sx  parte 

produces  evidence  to  the  Collector  of  Customs,  or  other  duly     ^^t.^^ 

ftothorised  officer,  that  he  is  a  British  subject,  shall  be  wholly 

eiempt  from  the  operation   of  this  Act."     Had  the  section 

stopped  here  I  should  probably  have  had  no  difficulty  in  con- 

comng  in  the  views  expressed   by  their    Honours,   but  the 

concluding    paragraph    of  the  section   creates  a  difficulty   in 

my  mind.     The  words  of  the  concluding  part  of  the  section 

«e: — ^'^  And  a  certificate  of  the  Governor  of  any  British  colony, 

or  of  a  British  Consul,  shall  be  sufficient  evidence  of  the  claim  of 

flucli  Ohinese  to  exemption  under  this   section."     Now,  at  the 

otttset  I  most  beg  leave  to  dissent  from  the  view  expressed  by 

my  brother   Windeyer,  that  the  words   '^British  Consul"  are 

bracketed  with  the  words  "Governor  of  any  British  colony," 

if  bis  Honour  means  to  infer  that  the  Gt)vemor  could  give  no 

other  certificate  than  the  kind  of   certificate  which  a  British 

Consul  could  give.     The  Governor  of  a  British  colony  could,  no 

doubt,  give  a  certificate  of   naturalisation,  while  of   course  a 

British  Consul,  residing  in  territory  not  British  could  not  do  so, 

and  according   to   the  ordinary   iiile   of  construction,  singula 

mguUs  reddendo,  the  section  appears  to  me  to  mean  that  in  a 

British  colony  the  Governor  is  to  give  the  certificate,  in  territory 

not  British  the  Consul  is  to  give  the  certificate.     It  is  to  my 

mind  very  questionable  whether  the  Legislature  must  not  be 

tiken  to  have  meant  that  under  this  section  all  that  a  "  Chinese" 

kss  to  do  is  to  produce  a  certificate  from  the  Gx^vernor  or  the 

Consul,  not  necessarily  that  he  is  by  birth  a  British  subject,  but 

simply  that  he  is  a  British  subject,  whether  that  status  has  been 

derived  by  birth  or  acquired  by  naturalisation.     It  may  very 

well  be  that  the  Legislature  intended  that  Chinese   who  have 

been  naturalised  in,  for  instance,  Victoria  should  be  allowed,  if 

Aey  produce  a  certificate  to  that  efFect  from  the  Governor  of 

fliat  colony,  to  come  into  this  colony.     As  to  the  policy  of  such 

a  provision,  it  may  be  observed,  in  passing,  that  a  foreigner  by 

birth  who  acquires  letters  of  naturalisation  has  to  give  pledges 

of  citiaenship  which  may  be  altogether  wanting  in  the  case  of  a 

child  of  foreign  race  and  parentage  who,  merely  by  the  accident 
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1888.   ^  of  birth  under  the  British  flag,  is  regarded  as  a  British  subject 
Sx  parte     However,  as  I  said  before,  there  is  no  difference  of  opinion  as  to 
^^^^^    the  general  law  affecting  aliens,  and  the  general  effect  of  letters 
Iwnen  J      ^^  naturalisation.     The  only  question  is,  what  is  the  meaning  of 
the  words  '^  A  British  subject''  in  this  particular  section?  and 
to  me  it  seems  that  these  words  were  intended  by  the  Legialatoe 
to  be  read  as  if  they  ran  ^'  that  he  is  a  British  subject,  wlieUier 
by  birth  or  by  naturalisation.''     It  may  be  that  in  the  Inll  as 
introduced  into  Parliament,  these  words  actually  occurred,  and 
that  they  were  afterwards  omitted  as  mere  surplusage,  and  as 
unnecessarily  mentioning  instances  obviously  included  within  the 
generic  term.     I  was  in  Parliament  and  a  member  of  the  Cabinet 
when  this  Act  was  passed,  and  I  cannot  but  have  some  memory 
of  its  passage  through  Committee  of  both  Houses ;  but  of  conrse 
I  know  that  no  such  recollection  can  in  any  way  affect  the  case  or 
influence  in  the  slightest  my  judicial  mind.     If  the  members  of  the 
Legislature  individoally  or  collectively  meant  what  they  have  not 
said,  the  rule  qtu)d  voluere  non  dixere  applies,  and  we  must  only 
gather  the  intention  of  the  Legislature  from  the  words  of  the  Act. 
But  looking  merely  at  the  words  of  s.  10,  it  seems  to  me  that  by  the 
concluding  part  of  that  section  the  Legislature  has  said  : — *^  While 
we  are  mindful  of  the  &ct  that  ordinarily  letters  of  naturahsation 
have  only  an  intra-territorial  efficacy,  we  intend  such  letters, 
though  granted  in  another  colony,  to  have,  for  the  purposes  of 
this  Act,  effect  within   our  colony."     ''The  certificate  of  the 
Governor  of  any  British  colony"  shall  suffice  as  evidence.  Nor  does 
it  seem  to  me  unimportant  to  consider  that  if  the  Legislature  had 
intended  to  limit  the  operation  of  this  section  to  Chinese  who  were 
natural  born  British  subjects,  the  introduction  of  the  words  **  by 
birth"  would  clearly  have  expressed  that  intention,  and  nothing 
could  have  been  easier  than  to  have  introduced  those  two  words. 
1  do  not  attach  much  importance  to  Mr.  Pilcher*8  argument  that 
the   Legislature   could   only  have   meant   expressly   to  exempt 
naturalised  subjects,  as  the  expression  of  an  exemption  of  British 
bom  subjects  would  involve  the  right  in  the  Legislature  of  this 
colony  to  exclude  such  last  mentioned  subjects,  and  that  would  be 
such  an  intolerable  and  unwarrantable  infringement  of  Imperial 
interests  that  the  Legislature  could  never  possess  such  a  power 
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If  it  were  necessary  to  express  an  opinion  upon  tliat  contention,  I  ^^^' 
fihonld  be  disposed  to  think  that  the  Parliament  of  this  colony  can  Kx  parte 
legislate  for  the  exclusion  of  members  of  the  Chinese  race^  although  p^.,,. 
British  subjects  either  by  birth  or  naturalisation,  and  I  do  not  /^^^  j, 
myself  consider  it  would  be  an  outrageous  thing  for  the  colonial 
Parliament  to  do.  If  that  were  done,  the  Act  would  no  doubt 
bave  to  be  reserved  for  Her  Majesty's  assent ;  but  this  Act  does 
not  purport  to  do  anything  of  the  kind.  And  unquestionably  there 
is  a  great  deal  of  force  on  the  side  of  the  respondent  in  this  case, 
in  the  fact  that  when  this  Act  was  passed  the  Legislature  must 
be  taken  to  haye  had  in  their  minds  that  which  was  matter  of 
common  knbwledge,  viz.,  that  at  Hong  Kong  and  in  the  Straits 
settlements  there  were  many  thousands  of  "  Chinese" — i.e., 
according  to  the  interpretation  clause  of  this  Act,  ^^  persons 
of  the  Chinese  race" — ^who  were  British  bom  subjects,  and  that, 
while  we  did  not  intend  to  exclude  them,  it  was  only  a  fair 
precaution,  looking  at  the  difficulty — ^to  Europeans  at  all  events 
—in  identifying  Chinese,  considering  their  physical  appearance, 
to  require  such  persons  to  furnish  evidence  of  their  British 
nationality.  Of  course  this  provision  as  to  evidence  is  only  in 
aid  of  the  ''  Chinese'^  claiming  exemption.  Other  satisfactory 
Bridenoe  would  be  accepted.  The  Act  does  not  require  these 
oartificates,  but  merely  says  that  'Hhey  shall  be  sufficient 
evidenoe.^' 

Looking  at  the  whole  case  with  the  best  intelligence  I  am  able 
to  bring  to  bear  upon  the  question,  I  think  it  one  by  no  means 
eaay  of  solution.  Still,  to  my  mind,  the  evidence  indicated  by 
the  latter  part  of  section  10  as  sufficient  (which  in  the  great 
majority  of  cases  would  be  the  evidence  required)  seems  to 
imply  that  the  Legislature  meant  that  a  British  subject,  whether 
by  birth  anywhere  in  Her  Majesty's  dominions  or  by  naturali- 
sation ''in  any  British  colony,'^  should  be  exempted.  I  am, 
therefore,  unable  to  concur  with  their  Honours,  and  had  tbe 
ease  required  of  me  to  give  a  decided  opinion,  I  must  have  been 
eona^rained  to  dissent  from  the  judgment  of  the  Court  now  to  be 
pronounced.  But  as  their  Honours  are  agreed,  it  is  not 
aeeeeaary  for  me  formally  to  dissent,  and,  it  not  being  necessary. 


Fat. 
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^^^'       I  80  far  recognise  the  difficalty  still  pressing  on  my  mind,  Hat 

E»  parte     I  content  myself  with  saying  I  do  not  concnr  with  their  Honours* 
Lau  You 

Rule  ddseharged.     Costa  not  asked  for  by  Mher 
of  the  reepondents. 

Attorneys  for  applicant :  Bradley  Sp  Sons, 

Attorney  for  respondents  Powell  and  Bead  :  Williams,  Crown 
Solicitor. 

Attorneys  for  respondent  Shannon :  Norton,  Smith  ^  Westgarik* 


June  19.  McDIASMID  v.  COX. 

Husband  and  wife-^Money  lent  to  wife  for  neeeesary  ewpensee. 

The  C J.  ^  hiieband  ie  not  in  law  responsible  for  money  lent  by  a  third  party  to  his 
wife  for  the  porpofle  of  enabling  her  to  defend  herself  apon  a  charge  of  bigamy 
preferred  against  her  by  the  husband. 

Action  tried  by  the  Chief  Justice. 

This  action  was  brought  to  recover  the  snm  of  107Z.  10«.,  for 
money  lent  by  plaintiff  to  the  defendant's  wif  e^  with  interest  thereon. 
The  facts  of  the  case  were  as  follows  : — ^In  1880  the  defendant 
and  his  wife  separated^  and  agreed  to  live  apart ;  during  this 
separation  defendant  instituted  a  prosecution  against  his  wife 
for  bigamy,  and  the  wife,  in  order  to  provide  for  her  defencje, 
borrowed  76Z.  13^.  from  the  plaintiff.  The  charge  was  heard  at 
the  Police  Court,  but,  subsequently,  the  Attomey^Oeneral  refused 
to  proceed.  Mrs.  Cox  died  some  time  afterwards,  and  the 
plaintiff  brought  the  present  action. 

Davies,  for  plaintiff,  opened  the  case. 

Sly,  for  defendant,  moved  for  a  nonsuit  on  plaintiff's  opening. 
He  referred  to  Knox  v.  Btishell  (1),  McQueen's  Law  of  Husband 
and  Wife,  p.  150. 

Dames,  in  reply.  Where  a  wife  is  living  apart  from  her 
husband  a  person  who  supplies  necessaries  to  her  can  recover 

(1)  8  C.B.N.S.  834. 
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from  the  husband^  and  in  this  case  the  money  borrowed  was  a       .1888. 
neoeBsary :  Shepherd  y.  Mackoid  (2).  McDiabmid 

V. 

Cox 
Thx  Gmir  Justicb.     Shepherd  v.  Machaul  (2)  is  not  in  pointy 

and  the  authorities  referred  to  by  Mr.  Sly  shew  that  in  law  this 

action  cannot  be  maintained^  although  in  Equity  the  case  might 

be  di&rent :  Jenner  y.  Morris  (8). 

Plaintif  nonsuited. 

Attorney  for  plaintiff  :  StUUvan. 
Attorney  for  defendant :  Pigott. 

(2)  8  Camp.  826.  (8)  De  G.F.  A,  J.  46. 


REGIKA  V,  LYONS.  j^^  7 

J— iwyicy-    Jmrxtdietitm  of  Judge  in  Bankruptcy  over  Official  Aeeignees   of 
ittateteequsetraied  under  5  Vie.  No,  17--61  Vie.  No.  19,  s.  2  euhe.  8,  e.  98,  s.  131.      ]Yifi^yer  J, 
Tkd  Jadge  m  Bankniptcy  has  no  power  to  call  upon  an  Official  Aaognee  to      ^*^  ^' 

pndiioe  bk  books  and  vouchen  relating  to  estates  sequettrated  before  the      p^SerJ, 

^nkrwpiey  Act  ci  1887  came  into  operation. 

BlXKSUFTCY  APPEAL. 

Appeal  from  an  order  of  his  Honour  the  Judge  in  Bankruptcy 
dated  23rd  May^  directing  appellant  to  bring  in  and  deposit  with 
die  Registrar  in  Bankruptcy  all  his  books  and  vouchers  in 
nferance  to  his  dealing  and  acting  as  an  Official  Assignee. 

The  fscts  appear  in  the  judgment  of  Windeyer,  J. 

Bakmons,  Q.C.^  and  Nash,  for  appellant.  Appellant  is  an 
Official  Assignee^  appointed  under  7  Yic.  No.  19,  s  12,  by 
tklaie  Ohief  Justice  ;  and  by  s.  2,  s-s.  2  of  51  Vic.  Ko.  19  all 
loB  duties  and  liabilities  are  reserved.  Thus,  although  the  old 
Official  Assignees  are  made  Official  Assignees  under  the  new  Act, 
die  jurisdiction  of  the  Judge  in  Bankruptcy  over  them  is  limited 
to  matters  arising  under  the  Act.  It  requires  very  clear  words 
for  die  Court  to  give  an  Act  a  retrospective  application.  By  s.  86, 
the  old  OfBcial  Assignees  are  to  be  the  first  Official  Assignees  under 
the  new  Act^  and  are  to  be  under  the  direction  and  control  of 
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^  the  Judge  ;  bat  the  Jndge  has  no  power  over  them  with  regard 

Smuia     to  aDything  that  happened  before  this  Act  passed.     The  old 

Ltovs.      Official  Assignees  were  not  bonnd  to  keep  books ;  and  to  snpport 

the  order  made  by  his  Honour  the  Judge  in  Bankruptcy,  woaM 

be  not  only  to  construe  this  Act  as  retrospectiye,  but  aLso  to 

create  a  new  liability. 

[WnrnnsB,  J.  Would  it  not  be  a  misdemeanour  for  Lyons 
to  do  anything  provided  against  in  s.  84,  sub-s.  1,  with  regard  to 
one  of  the  old  estates  T] 

The  word  ''bankrupt "  used  in  s.  84  shews  that  its  provisions 
do  not  extend  to  estates  under  the  old  Act.  8.  2,  s-s.  3,  takes 
the  old  estates  out  of  this  Act,  s-s.  2  leayes  the  liabilities  as  they 
were  before ;  here  the  Judge  in  Bankruptcy  has  created  a  new 
liability.  S.  98  applies  only  to  matters  arising  under  the  new 
Act ;  s-s.  2  of  that  section  contains  the  word  "  bankrupt,"  and 
s-s.  8  must  be  read  in  connection  with  s-s.  2.  The  appellant 
has  never  acted  under  the  new  Act,  and,  therefore,  cannot  be 
dealt  with  under  it. 

Naah  followed.  In  all  the  sections  which  deal  with  the  power 
of  the  Judge  over  the  Official  Assignees  in  the  new  Act,  ihe 
expression  "  Official  Assignees  or  Trustees ''  is  unifonnlf 
used ;  under  the  old  Act  that  expression  would  have  been 
inapplicable,  since  there  was  no  such  thing  as  a  trustee,  and, 
therefore,  where  the  word  trustee  is  used,  proceedings  under  the 
new  Act  must  be  referred  to.  In  the  estates  sequestrated  bef<»re 
January  Ist,  1888,  all  the  proceedings  go  on  as  if  the  new  Aci 
had  not  passed ;  uuder  the  old  Act  creditors  oould  not  get 
permission  to  inspect  the  books  of  the  Official  Assignee — in  £bc6, 
the  Official  Assignee  was  not  bound  to  keep  any  books — and, 
therefore,  an  Official  Assignee  cannot  be  called  on  to  produce  his 
books  in  the  case  of  an  estate  sequestrated  before  January  1st. 

Davies,  for  the  Crown.  Under  the  old  Act  the  Chief  C<»tt* 
missioner  could  'have  made  this  order,  because  the  OfficisI 
Assignees  are  officers  of  the  Court. 
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[Poster,  J.     In  re  Frost  (1)  shews  that  he  had  not  the  power        ^^^- 
to  do  80.]  Reqina 


V. 

Lyons. 


In  any  case  the  Judge  in  Bankruptcy  has  those  powers  now. 
S.  86  deals  with  the  appointment  of  Official  Assignees  ;  appellant 
became  an  Official  Assignee  when  the  new  Act  came  into  force, 
and  came  under  the  control  of  the  Judge  appointed  by  this  Act. 
He  became  an  officer  of  the  Court,  and  therefore  amenable  to 
the  direction  of  the  Court :  Ex  parte  Salaman  (2),  per  Brett,  M.R. 
S.  93  refers  to  the  position  of  the  Official  Assignees^  apart  from 
any  particular  estate;  '^statute"  in  that  section  means  any 
statute,  "  or  otherwise  "  means  by  disobedience  to  the  orders  of 
the  Judge.  S.  127,  s-s.  2,  makes  insolvency  and  bankruptcy 
convertible  terms. 

Salomons^  Q.C.,  in  reply,  referred  to  In  re  White  (8). 

[Ov/r.  adv.  vulW] 

On  June  7th,  the  following  judgments  were  delivered : —  Jwm  7 

WiNDBTEB,  J.  This  is  an  appeal  by  Samuel  Lyons^  an  Official 
Assignee,  from  an  order  of  Mr.  Justice  Deffell,  Judge  in  Bank- 
niptcy,  directing  appellant  to  bring  in  and  deposit  with  the 
Begistrar  in  Bankruptcy  all  his  books  and  vouchers  in  refe- 
tence  to  his  dealing  and  acting  as  Official  Assignee.  The  appeal 
eame  before  the  Court  under  the  following  circumstances. 
It  appears  that  appellant  is  Official  Assignee  in  bankruptcy  under 
the  provisions  of  the  86th  section  of  the  new  Bankruptcy  Act, 
by  which  it  was  provided  that  the  old  Official  Assignees  in 
insolvency  who  were  in  office  at  the  time  of  the  passing  of  the 
Act  should  be  the  new  Official  Assignees  in  bankmpty  under  the 
new  Act.  The  appellant,  at  the  time  of  the  passing  of  the  new 
Act,  was  one  of  the  Official  Assignees  in  insolvency,  and,  not 
having  been  in  any  way  relieved  of  his  duties  before  the  passing 
of  the  Act,  became  by  virtue  of  the  86th  section  an  Official 
Assignee  in  bankruptcy  under  the  present  law.  He  had,  how- 
ever, it  appears,  undertaken  no  duties  as  Official  Assignee  in 
\  bankruptcy  under  the  new  law,  no  estate  having  been  committed 

(1)  10  R.C.R.  187.  (2)  U  Q.B.D.  986.  (8)  9  L  T.N.8.  702. 
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to  his  care  under  €be  proyiBions  of  Uisfc  Act.  At  the  time  when 
BaonrA  the  Act  came  into  force  he  was  still  acting  in  respect  of  certun 
Lrom.  0^^  eatfttea  in  which  he  was  Official  Assignee  in  instdYencj, 
Windem^r  J.  ^^^  being  desiroos  of  resigning  his  office  he  requested  that  Ao 
Judge  in  Bankruptcy  should  direct  an  investigation  of  his 
accounts  preparatory  to  such  resignation.  An  order  was  con- 
sequently made  by  the  Judge  in  Bankruptcy,  under  the  provisioiis 
of  the  98rd  section  of  the  Bankruptcy  Act,  directing  an  invesligar 
tion  to  be  made  of  the  books  and  youchers  of  the  Official  Assignee 
by  the  Colonial  Treasurer,  and  in  pursuance  of  such  order 
the  investigation  was  commenced.  After  it  had  proceeded  for 
some  time,  it  appears  that  the  appellant,  for  reasons  which  it  is 
now  unnecessary  to  go  into,  objected  to  the  retention  of 
certain  books  which  were  before  the  officer  appointed  by 
the  Treasurer  to  conduct  the  investigation,  and  took  possession  of 
them  before  the  investigation  had  terminated.  Upon  this, 
an  application  was  made  to  the  Judge  in  Bankruptcy  for 
an  order  directing  the  appellant  to  deliver  up  his  books 
to  the  Registrar  within  six  hours  after  the  granting  of 
such  order,  the  object  being  that  the  investigation  which 
had  then  been  set  on  foot  at  the  request  of  the  appellsnt 
might  be  continued  to  its  close.  The  appellant  has  now  appealed 
against  that  order,  alleging  that  it  was  ultra  vires,  and 
contending  that  any  consent  which  he  might  have  given  for  the 
conduct  of  such  examination  was  nugatory,  inasmuch  as 
no  such  consent  could  confer  jurisdiction  upon  the  Judge.  This 
contention  conveys  the  imputation  that  a  grave  blunder  has  been 
made  in  drawii^  this  Act,  inasmuch  as  there  was  an 
omission  to  put  the  old  Official  Assignees  in  insolvency  under  the 
complete  control  and  direction  of  the  Judge  in  Bankruptcy, 
to  the  same  extent  as  the  Official  Assignees  of  estates  sequestrated 
under  the  new  Act  under  his  control  and  direction ;  and  as  it 
would  appear  that  if  such  contention  were  right,  the  Official 
Assignees  of  estates  sequestrated  under  the  old  Act  would  not  be 
in  any  way  subject  to  the  salutary  provisions  of  the  present 
law  for  the  examination  and  auditing  of  their  accounts,  the  keep- 
ing of  their  books,  or  to  the  other  provisions  wUoh  hafs  been 
intrednced  into  ihe  present  law  to  correct  the  manifest  imper> 
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fections  in  the  old  Insolvency  Act,  the  Court  thought  it  desirable        ^^^ 
to  reserve  judgment,  in  order  to  satisfy  themselves  whether  this      Bbgina 
veiy  grave  defect  which  was  alleged  to  exist  in  this  Act  really  did      ltonb. 
exist.    Having  considered  this  matter  with  the  attention  which  jfnndever  J. 
tbe  importance  of  this  contention  demanded^  I  have  come  to  the 
conclusion  that  the  argument  which  has  been  pressed  upon  the 
Court  as  to  the  want  of  jurisdiction  on  the  part  of  the  Judge  in 
Bankruptcy  to  make  the  order  which  was  the  foundation  of  this 
application,  namely^  the  order  which  purported  to  be  made  under 
the  provisions  of  the  98rd  section   of  the  Act,  must  be  sus- 
tained ;    and  that,  in  point  of  fact,  the    Judge  in  Bankruptcy 
had  no  power,  and  has  no  power,  to  make  such  order  for  the 
examination  of  the  accounts  and  books  of  Official  Assignees 
of  estates    sequestrated    under    the   old    Act,    as  he    did    in 
the  case  of  the  present  appellant.     There  are  a  number  of  pro- 
visions contained  in  the  Bankruptcy  Act,  commencing  with  the 
9l8t  and  going  on  to  the  101st  section,  dealing  with  the  control 
<rf  assignees  and  trustees,  and  these  provisions  are  undoubtedly  for 
the  protection  of  creditors,  inasmuch  as  they  give  the  Judge  in 
Bankruptcy  large  powers  of  controlling  the  action  of  the  assignees 
in  bankruptcy,  and  prescribe  certain    things  which  are  to  be 
done  by  Official  Assignees  in  the  routine  of  their  official  duties, 
vrlueh  are  calculated  to  protect  the  interests  of  estates  conunitted 
totiieiroare.    Thus  the  96th  section  provides  that  the  Official 
Assignee  or  Trustee  "  shall  keep  in  manner  prescribed  proper 
books,    in   which   he   shall  from   time   to   time   cause  to  be 
made  entries  or  minutes  of  proceedings  of  meetings,  and  of  such 
other  matters  as  may  be  prescribed,  and  any  creditor  of  the 
baokrapt  may,  subject  to  the  control  of  the  Judge,  personally  or 
by  his  agent,  inspect  such  books."     The  Act,  it  will  also  be 
obeenred,  distinguishes  very  plainly  throughout  between  Official 
Assignees   in   bankruptcy   and   the  old  Official  Assignees  in 
insolvency;  and  although  in  the  127th  section  it  is    stated, 
"  Whenever  the  terms  *  insolvency'  or  insolvent*  are  used  in  any 
iktate  in  force  at  the  date  of  the  passing  of  this  Act,  such  terms 
dnil  iBclude  the  terms  respectively '  bankruptcy '  and '  bankrupt ;' " 
Itore  is  no  provision  in  the  Act  saying  that  where  the  word 
^bankruptcy'  is  used  it  is  to  be  read  as  'insolvency,'   and 


L 


288 


CASES  AT  LAW. 


[N.aw.i 


1888. 
Bboina 

V. 

Lyons. 
Windeyer  .f. 


throughout  the  Act  the  distinction  is  carefully  preserved  between 
the  position  of  the  old  Official  Assignees  in  insolvency,  and  that  of 
the  new  Assignees  in  bankruptcy.  Bearing  that  in  mind,  we  come 
to  the  consideration  of  the  93rd  section  of  the  Act,  under  which 
this  order  now  appealed  against  was  made.     Having  regard  to 
the  language  of  that  section,  it  appears  to  me  that  its  provisions 
only  apply  to.  the  new  Assignees  in  bankruptcy,  and  that  under  it 
no  such  order  can  be  made  against  the  old  Official  Assignees  in 
insolvency  as  was  made  in  this  case.     The  section  begins :    ''The 
Judge  shall  take   cognisance  of  the  conduct   of   assignees  and 
trustees,"  and  the  collocation   of  these  two  words  as  they  are 
used  here  is  something  to  shew — ^looking  at  the  language  of  the 
Act  elsewhere — that  the  Assignees  and  Trustees  referred  to  are  the 
new  officers  under  the  Bankruptcy  Act,  and  not  the  old  officers  in 
insolvency.     That,  perhaps,  might  not  be  suflicient  in  itself  to 
warrant  the  conclusion  to  which  the  Court  has  arrived,  but  when 
the  section  is  examined  further,  it  is  clear  to  my  mind  that  it 
only  refers  to  the  present  Assignees  in  bankruptcy.     The  section 
goes  on:  ''And   in  the  event  of  any  assignee  or  trustee  not 
faithfully  performing   his  duties,   and  duly  observing   all  the 
requirements  imposed  on  him  by  statute^  rules  or  otherwise,  with 
respect  to   the  performance  of  his  duties,  or  omitting  to  use 
reasonable  diligence  with  respect  to  the   performance  of  his 
duties,  or  in  the  event  of  any  complaint  being  made  to  the  Judge 
by  any  creditor  in  regard  thereto,  the  Judge  shall  inquire  into 
the  matter  and  take  such  action   thereon  as  may  be  deemed 
expedient."     Upon  these  words  the  consideration  at  once  arises, 
can  a  creditor  complain,  amongst  other  things,  of  an  old  Official 
Assignee    not  keeping    such  books   and  accounts    as    are    re* 
quired  under  the  96th  section,  or  for  not  keeping  them  in  the 
manner  prescribed   by  the   rules    drawn  up    under   the   pro- 
visions of  the  Act?     Looking  at  the  mode  in  which  the  Act 
lias  kept  the  position  of  the  old  Official  Assignees  in  insolvency 
distinct  from  the  position  of  the  Assignees  in  bankruptcy,  it 
appears  to  me  that  he  cannot,  and  that,  in  point  of  fact,  it  woold 
be  unreasonable  and  hardly  to  be  expected  that  where  an  estate 
had  been  in  the  hands  of  an  old  Official  Assignee^  perhaps  iar  a 
number  of  years,  all  those  particulars  which  were  requiired  in 
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iihe  management  of  an  estate  which  came  into  an  Assignee  in        i®^* 

bankruptcy  for  the  first    time  could  be  observed  in  the  same      Eboina 

manner  as  the   law  requires   them  to  be  observed  under  the       riTONs. 

proYisions  of  the  new  law.     The  conclusion  at  which  the  Court  Jl^i^^^lgy^  j, 

has  arrived  is,  to  my  mind,  made  undoubtedly  clear  by   the 

language  of   sub-section   2  of   section   93,   which   was   in   the 

following  words:    "The   Judge  may  at  any   time  require   an 

assignee  or  trustee  to   answer   any   enquiry  made  by  him  in 

relation  to  any  bankruptcy  in  which  such  assignee  or  trustee  is 

engaged,  and  may,  if  he  think  fit,  examine  on  oath  such  assignee 

or  trustee  or  any  other  person  concerning   the   bankruptcy/' 

Now,  the  word  '^  bankruptcy,"  it  appears  to  me,  clearly  shews 

Ae  intention  of  the  whole  section.     It    is  a    word  peculiarly 

applicable  to  the  new  law,  and  to  estates  under  the  new  law,  and 

since — as  I  have  already  pointed  out — there  is  no  section  of  the 

Act  making  the  word  "  bankruptcy  "  synonymous  with  "  insol- 

▼enqr,"  it  appears  that  the  intention  of  the  Legislature,  or  the 

result  of  the  imperfect  way  in  which  the  Act  has  been  drawn  up, 

is  to  confine  the  control  of  the  Judge  in  Bankruptcy  under  the 

beneficial    provisions   of  the  Act   simply   to  the   new   Official 

Assignees   in    bankruptcy,   leaving    him    with   just   the   same 

imperfect    powers    of    controlling    the    old   Official   Assignees 

as  he   possessed    before    the  Act   came     into  existence.     It 

follows  that  the  provision  which  is  contained  in  sub-section  3, 

'*  The  Judge  may  also  direct  an  investigation  to  be  made  of  the 

books  and  vouchers  of  ihe  assignee  or  trustee  by  the  Colonial 

Treasurer  or  registrar,"  has  no  reference  to  Official  Assignees 

of  estates  sequestrated  under  the  old  law.     It  is  no  doubt  much 

to  be  regretted  that  one  of  the  obvious  blots  upon  the  old  state 

of  the  law,  which  has  been  a  matter  of  comment  in  this  Court 

in  case  after  case  when  questions  of  this  kind  came  before  us, 

was  not  removed  when  the  new  Act  was  framed ;  but,  in  my 

opinion  it  is  impossible  to  escape  from  the  conclusion  that  these 

patent  defects  in  the  old  law  have  not  been  remedied  in  the  new 

Act.    For  these  reasons  I  am  of  opinion  that  the  order  of  his 

HoDoiir  Mr.  Justice  Deffell  was  ultra  vires,  and  that  the  appeal 

most  be  sustained ;  but,  inasmuch  as  the  appellant  in  this  case 

appears  to  have  invited  the  action  of  the  Judge  in  Bankruptcy 
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^^^'       by  reqaesting  him  to  make  this  order,  the  order  snstaimBg  tiie 
Bboika     appedi  will  be  made  without  costs. 


17. 

Ltons. 


Inkis,  J.     It  seems  to  me  that,  if  this  order  coald  not  lisYe 
been  made  by  the  Chief  Oommissioiier  in  Insolyency  before  the 
present  Act  came  into  effect,  it  cannot  be  made  by  him  now, 
either  as  Judge  in  Bankruptcy  or  by  virtue  of  any  oontinning 
authority  and  jurisdiction  given  him  as  Chief  Commissioner  of 
Insolvent  Estates,  and  I  agree  with  my  brother  Windeyerm  think- 
ing that  under  the  old  Act  the  Chief  Commissioner  could  not  hAve 
made  this  order.     Throughout  the  argument  sub-section  3  oC 
section  2  impressed  itself  upon  my  mind  as  governing  the  matter 
under  consideration ;  it  was  stated  that  the  proceedings  in  the 
case  with  reference  to  which  alone  Mr.  Lyons  was  Official  Assignee 
were  proceedings  with  regard  to  orders  of  sequestration  made 
under  the  several  enactments  described  in  the  4th  schedule  of  this 
Bankruptcy  Act  of  1887,  and  that  they  were  proceedings  pend- 
ing at  the  commencement  of  the  new  Act ;  and  that   being  so, 
sub-section  8    of    section    2    provides    that,    '^  notwithstand- 
ing   the    repeal     effected    by    this     Act,     the     proceedings 
under    any     order    of     sequestration     or    composition    with 
creditors  under  the  several  enactments  described  in  the  fotirth 
schedule,  pending  at  the  commencement  of  this  Act,  shall,  except 
so  far  as  any  provision  of  this  Act  is  expressly  applied  to  pending 
proceedings,  continue,  and  all  the  provisions  of  the  said  enactmente 
shall,  except  as  aforesaid,  apply  thereto,  as  if  this  Act  had  not 
passed."     So  that  it  seems  to  me  that  unless  it  x»n  be  pointed 
out  that  some  provision  of  this  Act  expressly  applies  to  the  pro- 
ceedings   in    reference     to    which     Mr.     Lyons   was    Official 
Assignee,  the  proceedings  are  to  be  continued  and  concluded  as  if 
the  present  Act  had  not   passed.      I  have  looked    carefully 
through  the  provisions  of  the  Act,  and  I  have  listened  to  the 
observations  from  time  to  time  addressed  to  the  Court  by  Mr. 
Davies  in  opposition  to  the  appeal,  and  the  learned  counsel  has 
certainly  failed  to  point  out  to  me,  and  my  research  has  failed  to 
discover,  any  provision  in  this  Act  expressly  applying  to  pending 
proceedings  the  power  which  is  given  to  the  Judge   in   Bank- 
ruptcy under  section  93  of  the  Act.    Therefore  it  seems  to  me 
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thst  section  93  of  the  present  Act  does  not  apply  to  any  sach 

proceedings.     It  is  also  clear  that  if  the  93rd  section  applied, 

Bections  91, 92,  and  other  sections  would  equally  apply,  and  it  is 

only  necessary  to  look  at  these  sections  in  the  most  cursory  way 

to  see  that  they  could  not  apply  to  this  case,  unless  they  were 

expressly  made  to  apply.    No  doubt  this  may  be  a  grave  defect 

in  the  Act,  and,  indeed,  there  is  a  great  deal  of    difference 

between    simply    adopting  an    Act    and    the  more   difficult 

operation   of  adapting  it   to   the    circumstances   of   the  place 

into  which  the    provisions    are    to  be  imported,  for    it   re- 

qoires   a   great   deal  of   study   and   skill  in    a    draftsman  to 

adi^t  to  an  existing  state  of  circumstances  an  Act  of  this  kind. 

However,   I   am    not    desirous    of   passing  any  censure  upon 

those  concerned  in  drafting  this  Act,  and  it  may  be  the  Legislature 

tliOQght  it  would  be  desirable  to  introduce  nothing  which  might 

be  oaUed  ex  past  facto  legislation,  or  to  impose  obligations  and 

liabilities  on  persons  who  had  accepted  positions  under  a  previous 

state  of  the  law.    But  whlEitever  the  reason  may  be,  whether  there 

is  a  defect  or  not,  it  seems  to  me  clear  that  this  Act  does  not 

expressly  apply  to  those  pending  proceedings  referred  to,  and 

tbat  the  Judge  in  Bankruptcy  had  no  power  to  make  the  order. 

Section  131  has  been  referred  to  as  vesting  this  power,  in  the 

Judge  in  Bfankruptcy,  and  the  words  relied  upon  there  are  "  subject 

to  any  general  rule  of  the  Supreme  Court,  or  to  any  orders  of  transfer 

of  causes  made  by  the  Judges  of  the  Supreme  Court — faj    All 

matterspending  before  the  Chief  Commissioner  of  Insolvent  Estates 

at  the  commencement  of  this  Act;  and  (bj  all  matters  arising  out 

of  the  jurisdiction  in  insolvency  as    established   by  the  Act  5 

Victoria  No.  17,  and  the  several  Acts  passed  for  amending  or 

adding  to  the  same,  and  pending  at  the  commencement  of  this 

Act,  except  appeals  under  any  of  the  said  Acts  of  the  Supreme 

CSonrt ;  and  fej  all  matters  in  respect  of  which  jurisdiction  is 

given  to  tiie  Judge  in  Bankruptcy  by  this  Act,  shall  be  assigned 

to  the  Jadge  in  Bankruptcy  by  this  Act/'     It  is  contended  that 

these  provisions  were  expressly  applied  to  pending  proceedings ; 

but  they  were  dearly  not  applied  to  pending  proceedings  to  the 

extent  of   enabling  the   Judge  in  Bankruptcy   to  exercise  the 

powers  conferred  upon  him  by  section  93  in  matters  coming 
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under  tte  Bankruptcy  Act  of  1887.  They  do,  no  doubt,  for 
certain  purposes  transfer  pending  proceedings  to  the  Judge  in 
Bankruptcy,  and  give  him  power  to  deal  with  them ;  but  only, 
as  I  take  it,  to  deal  with  them  as  the  Chief  Commissioner  could 
have  done  under  the  old  Act,  and  however  much  it  is  to  be 
regretted  that  his  Honour  had  not  the  power  to  make  this  order, 
I  must  concur  with  my  brother  Windeyer  in  thinking  tbat  no 
such  power  is  vested  in  him,  and  I  also  agree  with  him  that, 
under  the  peculiar  circumstances  of  the  case,  the  appeal  should 
be  allowed  without  costs. 


Foster,  J.     I  agree  in  every  point  with  their  Honours  in  the 
conclusion  at  which  they  have  arrived ;  I  cannot  see  that  the 
Chief  Commissioner  had  the  power  which  has  been  exercised  in 
this  case,  and  I  find  nothing  in  this  Act  by  which  it  is  conferred 
on  the  Judge  in  Bankruptcy.     In  my  opinion  s.  93,  under  which 
this   order   was    made,   was    intended   to    apply  to   estates  of 
bankruptcy  which  were  sequestrated  under  the  new  Act,  and,  of 
course,  if  the  Judge  had  no  jurisdiction  as  Chief  Commissioner, 
or  as   Judge   in   Bankruptcy  expressly  given  by   the  Act,  no 
consent  of  the  parties  could  give  him    jurisdiction,  so  that  the 
fact  that  these  proceedings  originated  with  the  consent  of  the 
appellant  is  not  sufficient  to  support  the  order  which  is  appealed 
against  here.     There  is  one  section  which  has  been  referred  to  by 
his  Honour  Mr.  Justice  Innea,  viz.,  s.  131,  which  I  think  requires 
considerable   examination,  though  I  do  not  think  it  can  affect 
our  decision  in  the  present  case  ;  it  may  be  contended   that  the 
words  "or  to  the  appropriate  ministerial  officer^*  shew  that  the 
intention  of  the  Act  is  to  give  the  Judge  power  to  assign  to 
another  officer  old  estates  which  were  in  the  hands  of  an  Official 
Assignee  in  insolvency.     However,  this  has  not  been  done  here, 
and  I  quite  agree  with  the  judgments  that  have  been  pronounced, 
and  I  concur  in   thinking  that  the  appeal   should   be  allowed 
without  costs. 

Appeal  allowed  without  C4>sts- 

Attorneys  for  appellant :  Oreagh  ^  Williams. 
Attorney  for  respondent :  Williams,  Crown  Solicitor. 
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SINCLAIR  t^.  BOGALSET. 

Ditirief  ComrU  Act  Amendment  Aet  (48    Vie.  No.  7),  m.  1  &  &-^«dffment  by  ' 
defamlt  wider  m.  I — Power  of  Judge  to   eet  aside  order  of  Regittrar  under  «. 
^^SmffUiemcy  of  affldavit  of  debt. 

In  an  action  in  the  District  Court  the  plaintiff  B.  haying  obtained  leave  from 
the  Begifltrar  under  48  Yic.  No.  7,  a.  5,  to  proceed  as  if  personal  service  had 
been  effected  on  the  defendant  S.,  recovered  judgment  and  issued  execution 
thereunder.  Before  execution  issued,  S.  obtained  an  order  from  the  District 
Court  Jndge, setting  aside  the  judgment  and  writ»  and  all  subsequent  proceedings 
Cor  irregularity.  S.  then  brought  an  action  for  trespass  against  B.  in  the 
Sopreme  Court,  and  was  nonsuited  at  the  trial,  on  the  ground  that  the  District 
Court  Judge  had  no  power  to  set  aside  the  order  made  by  the  Begistrar. 

E$U,  by  the  Full  Court,  thai  the  District  Court  Judge  had  no  power  whatever 
to  entertain  an  appeal  from  or  review  the  Begistrar's  decision. 

8miU,  that  an  affidavit  by  the  attome/s  clerk  is  insufficient  to  verify  an 
aeooimt  under  the  JHairiot  OourU  Act*. 

Nbw  tbial  motion. 

This  was  an  application  to  make  absolnte  a  mle  nisi  obtained 
hj  the  plaintiff  calling  on  tlie  defendant  to  shew  canse  why  a 
oonsait  entered  at  the  trial  should  not  be  set  aside.  The  facts 
of  the  case  and  the  grounds  relied  on  by  the  plaintiff  are  so 
folly  set  out  in  the  judgment  of  the  Court  that  it  is  unnecessary 
to  refer  to  them  at  any  greater  length. 

The  motion  came  on  before  the  Full  Court  (Stbfhen^  Owsn^ 
and  PosTSB^  JJ.)>  on  the  Ist  and  2nd  of  March. 

,       Ooheuy  for  the  plaintiff^  in  support  of  the  rule. 

Bogers,  Q.C.  (with  him  0.  B,  Stephen  and  O'Oormor),  to  shew 
I    cause. 

The  following  authorities  were  cited  : — Tamlinson  v.  Ooatly  (1), 
Bx  parte  Hawkins  (2),  In  re  Bradley  (3),  Ex  parte  Park  (4),  Oreat 
Northern  Railway  Company  v.  Mossop  (b),  Irving  v.  Askew  (6), 
Borke  V.  ErringUm  (7),  Ohitty's  Archbold,  ii.  915  &  1472,  Holmes  v. 
Newlands  (8),  Hall  v.  Scotson  (9),  Christie  v.  Unwin  (10),  Day^s 
0,L  Practice,  3rd  Ed.  p.  23. 

Our.  adv.  vulL 


1886. 


March  I,  2. 
May  11. 

Stephen  J. 
Oioen  J. 

and 
Foster  J. 


(1)  L.R.  I  C.P.  230. 

(2)  4  W.N.  N.8.W.  1887,  p.  16. 

(S)  Foster  D.C.P.  New  Ed.  App.  p.  257. 
,4)  Foeter  J3.C. V.  New  Ed.  App.  p.  260. 
(»)  17  C.B.  180. 
lAWJft.,  VoL  iX ..  Law.  U 


(6)  L.B.  6  Q..B.  208. 

(7)  7  H.L.C.  617,  at  632. 

(8)  6  Q.B.  684. 

(9)  9  Ex.  288. 

(10)  11  A.  k  £.  373. 
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1888.  On  jiifky  II,  the  jadgment  of  the  Court  was  delivered  by 

Sinclair        Stbphkn,  J.    The  plaintiff  sued  the  defendant  in  trespass  for 
RooALSKT.   breaking  and  entering  premises  belonging  to  the  plaintiS,  and 
seiziog  and  taking  possession   of  his  goods.     The  defendant 
pleaded  justification  under  and  by  virtue  of  a  judgment  recovered 
against  the  plaintiff  in  the  Metropolitan  District  Court  and  writ 
issued  thereunder.     Plaintiff  replied  that  the  said  judgment  and 
writ  were  obtained  under  the  Act  48  Vic.  No.  7,  and  that  "the 
said  writ  was  improperly^    illegally^  and  irregularly  sued  out, « 
and  that  before  the  writ^  by  an  order  duly  made  by  one  of  the 
Judges  of  the  said  Courts  the  said  judgment  and  the  said  writ 
and  all  subsequent  proceedings  were  set  aside  for  irregularis  :— 
because  the  summons  required  by  the  said  Act  to  be  personally 
served  on  the  present  plaintiff  was  not  so  served,  and  because 
the  defendant  did  not  make  or  cause  to  be  made  reasonable 
efforts  to  effect  such  service,  and  because  there  was  no  proper  or 
sufficient  affidavit  of  debt^as  also  required  by  the  said  Act.^'  Issne 
was  joined  under  this  plea.     It  appeared  at  the  trial,  which  took 
place  before  the  Ohief  Justice,  that  the  judgment  was  entered 
up  against  defendant,  under  sees.  1  and  5  of  48  Vic.  No.  7,  by 
virtue  of  an  order  of  the  Registrar  that  the  plaintiff  should  be 
at  liberty  to  proceed  as  if  personal  service  had  been  effected. 
The  plaintiff  desired  to  shew  that  this  order  had  been  set  aside 
by  a  Judge  of  the  said  Court,  and  that  he  had  so  set  it  aside  on 
the  grounds  stated  in  the  replication,  and  for  this  purpose  offered 
in  evidence  the  summons  to  the  defendant  to  shew  cause  why 
the  judgment  should  not  be  set  aside.     It  is  stated,  though  it  i^ 
not  clear,  that  the  account  required  by  the  first  section  was 
tendered  in  evidence  by  the  plaintiff  in  order  to  shew  that  it 
was  insufficient,  and  that  the  judgment,  therefore,  was  a  nullity. 
The  Ohief  Justice  rejected  the  summons  and   subsequent  pro- 
ceedings, and  holding  that  the  Judge  had  no  power  to  set  aside 
the  judgment,  nonsuited  the  plaintiff.     A  rule  nisi  was  granted 
on  the  grounds — (1)  That  the  Judge  was  wrong  in  so  holding  ; 
and   (2)  that  his  Honour  was  wrong  in  ruling  that  the  Judge 
had  no  power  to  set  aside  the  judgment,  '^  although  there  was 
no  sufficient   affidavit  of  debt   filed   therein.'^      (3)    That  hi< 
Honour  was  wrong  in  rejecting  the  sunmions  and  subsequent 
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proceedings.     (4)  That 'his  Honour  was    wrong  in  directing  a 

noDsiiit  to  be  entered^ ''  as  the  said  judgment  and  writ  of  Ji,  fa. 

were  nollities/'     It  seems  to  as  beyond  all  question  that  the 

District  Court  Judge  had  no  power  whatever  to  entertain  an  appeal 

firom  or  review  the  Registrar's  decision.     The  Registrar  having 

been  satisfied  that  reasonable  efforts  to  effect  service  had  been 

made^  and  the  order  for  leave  to  proceed  as  if  personal  service 

had  been  effected  having  been  filed^  as  we  presume  (there  is  at 

least  no  allegation  in  the  plea  to  the  contrary)^  the  Judge  could 

not  on  the  first  ground  of  his  decision  stated  in  the  replication 

interfere  with  the  Registrar's  order^  or  set  aside  the  judgment. 

This  power  is  certainly  not  conferred  upon  him  by, the  Act^  and 

cannot  be  said  to  be  an  inherent  power.      Then  the  question 

arises  whether  the  Judge  has  power  to  set  the  judgment  aside 

on  the  ground  that  a  sufficient  account  was  not  filed.    No  section 

in  the  Act  was  cited  expressly  conferring  such  power,  but  it  was 

strongly  contended  that  the  Judge  must  have  an  inherent  power, 

and  the  anomaly  and  inconvenience  of  a  Judge  being  powerless 

to  set  aside  a  judgment  illegally  obtained  was  insisted  upon. 

We  think,  however,  that  the  law  is  clear  that  where  an  inferior 

Court  is  created  by  statute,  its  Judge  can  have  no  power  beyond 

what  is  expressly  given.     "  Acts  of  Parliament  giving  an  inferior 

Court  jurisdiction  are  to  be  construed  strictly,  and  the  power  of 

tbe  Court  cannot  be  extended  by  implication."     See  quotations 

ill  Jbsiar'tf  Distrid  Court  Practice^  new  ed.,  p.  301.     Moreover,  in 

certain  cases  (of  which  the  present  is  not  one)  the  power  of  setting 

aside  a  judgment  is  either  expressly  given  or  necessarily  inferred.  | 

We  refer  to  sections  64  and  71  of  the  District  Cov/rts  Act,  and  ' 

aho  to  section  4  of  the  Amending  Act  of  1884.      See,  also,  the 

case  Great  Northern  Railway  Company  v.  Mossop  (11),  Doumes  v- 

LUkbridge  (12).     We  think,  therefore,  that  the  Judge  had  no 

power  to  set  the  judgment  aside,  even  though  an  insufficient 

•oooimt  was  filed.     We  may  add  the  expression  of  our  hope 

iittt  the  omission  may  be  remedied  by  the  Legislature. 

We  have  next  to  inquire  whether  the  Chief  Justice  should 
luiTe  nonsuited  the  plaintiff  on  the  ground  that  the  judgment 
a  BuUity  by  reason   of  the  insufficiency  of  the   affidavit. 
(U)  17  CB.  laOL  (12)  iTarl.  Term  Reports,  180. 

U2 
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^^^' Tliis  point  does  not  seom  to  have  been  )>roagIit  to  the  attention 

Sinclair     of  his  Honour^  and  we  understand  that  he  does  not  remember 
B0GAL8KY.    ^^^^^  ^^  ^^  tendered  to  shew  that,  irrespectively  of  the  Jadge*s 
Stephen  J.    ord^r,  the  judgment  was  a  nullity.     We  should  not,  however, 
have  been  prepared  to  exclude  the  defendant  from  taking  the 
point  had  it  been  open  to  him  on  the   pleadings.     We  are  of 
opinion  that  the  replication  must  be  taken  as  setting  up  and 
relying  upon  the  Judge's  order.     It  alleges  the  reasons  on  which 
the  Judge  made  the  order,  or,  putting  it  in  another  way,  the 
opinions  formed  by  him  which  induced  his  decision,  but  cannot 
fairly  be  understood  to  assert  the  existence,  as  a  matter  of  ^t, 
of  the  objections  to  the  judgment.     The  replication  can  no  more 
be  taken  to  allege  that  there  was,  in  fact,  no  proper  or  sufficient 
affidavit  of  debt  than  it  can  be  taken  to  allege  that  the  defendant 
did  not  make,  or  cause  to  be  made,  reasonable  efforts  to  effect 
such  service,  which  latter  allegation,  beyond  all  question,  is  one 
that  could  not  have  been  averred  with  the  slightest  idea  that  it 
would  be  a  subject  of  proof.     The  Ohief  Justice,  at  the  trial,  did 
not  understand  that  there  was  any  contention  that  the  replication 
should  be  so  read,  nor  was  hfs  attention  drawn  to  the  pai*ticalar 
objection  to  the  account,  nor  was  he  asked  to  hold  the  judgment 
void  on  the  ground  of  such  objection.     Before  ourselves,  too,  the 
point  seems  to  have  been  seized .  upon  only  at  the  last  moment. 
It  appears  to  us  that  the  plaintiff  read  the  replication  as  we  have 
done.     We  may  mention,  though  not  as  part  of  our  judgment, 
that  the  objection  taken  to  the  account  was  that  it  was  verified 
by  an  affidavit  signed  by  the  attorney's  clerk,  who,  it  was  con- 
tended, was  not  an  agent  of  the  plaintiff.     We  need  say  no  more 
than  that  any  plaintiff  so  verifying  his  account  ruHs,  to  say  tbe 
least,  an  extreme  risk.      Our  judgment,  therefore,  is   that  tie 
application  to  set  aside  the  nonsuit  be  dismissed,  with  costs. 

Rule  discharged  loith  costs. 

Attorney  for  applicant  (plaintiff)  :  FawL 
Attornev  for  dpfen<lant:  M.   MitchffL 
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Contract  —  Principal  and  agent — Ratification — Implied  authority  to  hind  principal    June  21,  22. 
— Previous  course  of  dealing — Estoppel. 

Defendant  was  owner  of  a  cattle  station,  of  which  M.  was  manager.     M.  on   '^^pdeyer^^ 
WT8T1I  occasions  sold  cattle  without  the  knowledge  or  authority  of  defendant.  ^^^ 

dobaeqaently  M.  contracted  with  plaintiff  to  sell  certain  cattle,  the  plaintiff  being      Foster  J. 
onawire  of  the  previous  sales,  and  only  knowing  M.  as  manager  and  in  this  one 
tnoMcfcum.    X^ere  was  no  proof  of  express  authority  to  sell  these  particular  cattle* 
Dtfiendant  refused  to  delirer. 

Bdd,  that  to  sell  cattle  is  not  within  the  ordinary  scope  of  employment  of  a 
atition  manager,  and  that  defendant  being  unaware  of  the  preyious  sales,  such 
nltt  could  not  be  relied  on  by  plaintiff  to  shew  an  implied  authority  in  M.  to 
hind  defendant. 

The  onus  of  proving  an  agency  lies,  strictly  on  the  party  seeking  to  enforce  a 
eootnot  made  with  the  alleged  agent. 

Where  a  plaintiff  seeks  to  enforce  a  contract  on  the  ground  that  it  was  made 
*ith  a  person  whom  the  defendant  held  out  to  the  world  as  his  agent,  by 
permitting  him  to  deal  in  a  certain  way,  the  plaintiff  must  prove  that  he  was 
tvare  of  and  oontracted  on  the  strength  of  that  course  of  dealing  from  which  he 
■eeb  to  shew  an  implied  agency. 

New  tbial  motion. 

Action  to  recover  damages  for  breach  of  contract  to  deliver 
certain  cattle. 

Fleas.  1.  Non  assumpsit  2.  That  the  alleged  contract  was 
made  between  plaintiff  and  one  McDonald^  assnming  to  act  as 
agent  for  defendant^  and  it  was  a  term  of  the  said  alleged 
cxmtract  that  the  same  was  to  be  subject  to  the  approval  of 
defendant,  and  defendant  did  not  approve  of  the  said  alleged 
contract.     3.  The  Statute  of  Frauds. 

The  case  was  tried  on  the  5tli^  6th  and  7th  of  September,  1887, 
before  his  Honour  the  Chief  Justice  and  a  jury  of  four,  and  a 
verdicfe  found  for  the  plaintiff,  damages  3000Z. 

A  rule  nisi  was  obtained  bjr  the  defendant  to  set  this  verdict 
Mde  and  enter  a  nonsuit  or  direct  a  new  trial  on  the  following 
groonds: — 

1.  That  his  Honour  ought  to  have  nonsuited  the  plaintiff,  or 
directed  a  verdict  for  the  defendant  on  the  ground  submitted  by 
the  defendant's  counsel,  viz.,  that  there  was  no  evidence  to  go  to 
the  jury  in  support  of  the  plaintiff's  case.  2.  That  the  verdict 
WIS  against  evidence.      3.  That  his  Honour  was  in  error  in 
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^^^'       directing  the  jury  that  if  they  fouud  that  MoDon^d  was  phwed 
BoBiNBON    by  the  defendant  with  regard  to  the  public  in  such  a  position 
Ttbon.      ^'^^^  ^^^  public  might  reaeonably  draw  the  inference  that  he  was 
i^o  placed  by  the  defendant  as  his  general  agent  for  the  purpose 
of  carrying  on  the  business  of  the  station^  they  should  find 
a  verdict  for  the  plaintiff.     4.  That  as  to  the  alleged  holding  oat 
by  the  defendant  of  McDonald  as  his  agent  his  Honour  should 
have  ruled  and  directed  the  jury  that  before  they  could  return  a 
>^erdict  for  the  plaintiff  it  was  necessary  that  they  should  find 
that  the  plaintiff  before  the  making  of  the  alleged  contract  was 
aware   of  the  prior  acts  of   McDonald,  and  that  the  plaintiff 
entered  into  the  contract  on  the  faith  of  or  relying  on  such  acts. 
The  facts  are  fully  stated  by  his  Honour  Mr.  Justice  Windeyer 
at  the  commencement  of  his  judgment. 

Salomons,  Q.C.,  and  Pring,  for  the  defendant^  now  moved  to 
make  the  rule  absolute. 

They  cited  Dichinaon  v.  Valpy  (I) ;  Edmundson  v.  Thompson  (2) ; 
lieynell  v.  Lewis  (3) ;  Pole  v.  Leash  (4)  \  SmitVs  Mercaniik  La/in 
(8th  Ed.,  p.  120) ;  Debmham  v.  Mellon  (5) ;  Whitehead  v.  TwsksU 
(6) ;  Smith  v.  McGwre  (7). 

Pilcher,  Q.C.,  and  Want,  Q.C.,  shewed  cause :  Smith  v.  JfcGnire 
(7) ;  Storey  on  Agency,  sec.  54. 

Pring  in  reply. 

WiNDETEB,  J.     This  was  an  action  in  which  plaintiff  sought 

to   recover  damages  for  non-delivery  of  8000  head   of  cattle 

according  to  contract.     The  case  was  tried  before   the  Ohi^ 

Justice,  and  the  jury  returned  a  verdict  for  the  plaintiff  with 

3000Z.  damages.     It  appeared  from  the  evidence  given  at  the 

trial  that  the  defendant  was  the  owner  of  a  large  cattle  statioaA 

called  Tinenboro,  which  was  managed  by  one  McDonald,  and 

plaintiff  sought  to  make  defendant  liable  upon  a  written  bontraot 

which  had  been  entered  into  for  the  delivery  of  the  cattle  in 

(1)  10  B.  ft  C.  128.  (6)  L.S.  6  Ap.  Oas.  M. 

(2j  31  L J.  Ex.  207.  (6;  16  Bast.  899. 

(3)  16  M.  &  W.  617.  (7)  3  H.  A  N.  664, 

(4)  33  L.J.  Cb.  I .'5 


rot,  IX.]  CASES  AT  LAW.  29S 

fsefltioii  by  McDonald^  the  oontention  on  behalf  of  the  plaiutiff  1^^- 
being  that  McDonald  made  the  contract  as  the  authorised  agent  Bobinson  , 
ol  the  defendant.  It  was  not  contended  at  the  trials  that  the  Ttsov. 
position  of  manager  of  a  station  such  as  McDonald  held  gave  him  wi^deyer  J. 
uy  authority  as  such  manager  to  enter  into  the  contract  made^ 
and  H  has  been  admitted  in  argument  before  us  that  it  did  not. 
It  would,  of  course,  be  impossible  to  contend  that  McDonald's 
position  ae  manager  would  entitle  him  to  bind  the  owner  of  the 
station  to  a  contract  for  the  sale  of  a  portion,  or  all,  of  his 
property,  but  the  plaintifPs  contention  was  that  McDonald  had 
implied  authority  to  make  such  a  contract.  It  appeared  at  the 
trial  that  immediately  upon  the  contract  coming  to  the  know- 
ledge of  the  defendant  he  had  refused  to  recognise  or  ratify  it 
on  the  ground  that  McDonald  had  no  authority  to  make  it,  and 
he  refused  to  deliver  the  cattle  which  McDonald  had  undertaken 
to  dsKrer ;  hence  the  action  brought  by  the  plaintiff  against  the 
defendant.  There  was  no  evidence  given  at  the  trial  on  behalf 
of  the  plaintiff  to  shew  that  there  was  any  express  authority 
given  by  Tyson  to  make  the  contract  in  question,  and  there  was 
no  eridence  of  ratification  by  defendant  of  the  contract  after  it 
was  entered  into.  There  was,  however,  evidence  that  in  the 
year  1882  sales  of  cattle  had  been  made  by  McDonald  in  four  or 
fi?e  instances,  but  the  defendant  said  that  at  the  times  these 
sales  were  made  by  McDonald  he  was  out  of  the  Australian 
colonies,  and  knew  nothing  whatever  of  McDonald's  actions  with 
respect  to  these  sales,  and  that  when  he  left  the  colony  he  left 
the  management  of  the  station  to  McDonald,  with  authority  to 
his  nephew,  James  Tyson,  juii.,  to  deal  with  such  matters  as  the 
sale  of  cattle^  and  McDonald  in  evidence  stated  that,  in  some  of 
fiieae  sales,  at  all  events,  he  acted  under  the  express  instructions 
ol  James  Tyson,  junior.  It  further  appeared  that  when  the 
pfauntiff  made  the  contract  in  question .  with  McDonald  he 
d^aintiff)  knew  nothing  whatever  of  these  previous  sales,  which 
McDonald  conducte<l  under  the  circumstances  stated,  and  that 
he  simply  knew  McDonald  for  the  first  time  when  he  met  him  in 
legatd  to  this  transaction  in  his  position  as  manager  of  the  station. 
This  being  the  evidi^nce  at  the  trial  the  defendant  moved  for  a 
aoBsoit,  contending  that  there  was  no  agency  shewn  on  tb3  part 
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}^'    _  ^^  McDonald  authorising  him  to  act  as  he  had  in  the  matter  of  the 
E0BIN8ON    Bale,  and  that  therefore  the  defendant  was  entitled  to  a  nonsuit 
Tyson.      This,  however,  the  learned  Jndge  refused,  and  directed  the  jury 
Windeyw  J.  ^^^^  ^*  ^^^7  found  that  McDonald  was  placed  by  defendant  with 
regard  to  the  public  in  such  a  position  that  the  public  might 
reasonably  draw  the  inference  that  he  was  defendant's  general 
agent    for   the   purpose    of  carrying  on  the   business  of  the 
station  they  should  find  for  the  plaintiff.     This  direction  was 
objected   to   at  the  trial   by  counsel  for  the  defendant,  who 
requested  the  learned  Judge  to  tell  the  jury  with  regard  to  the 
alleged  holding   out  by  defendant  of  McDonald  as  a  general 
agent,  that  before  they  could  return  a  verdict  for  the  plaintifi  it 
was  necessary  that  they  should  find  that  the  plaintiff  before 
making  the  contract  was  aware  of  the  prior  acts  of  McDonald, 
and  that  he  entered  into  the  contract  on  the  faith  of  or  relying 
upon  such  acts.     This  directio^,  however,  his  Honour  declined  to 
give,  and  the  jury,  as  already  stated,  found  for  the  plaintiff. 
The  question  for  the  consideration  of  the  Court  is  whether  the 
direction  given,  and  the  refusal  of  his  Honour  to  qualify  it  as  he 
was  requested  to  do  by  counsel  for  the  defendant  at  the  trial,  is 
a  ground  for  granting  a  new  trial.     The  question  is,  doubtless, 
one  of  importance,  inasmuch  as  upon  its  proper  determination 
depends  the  validity  of  all  contracts   entered  into  by  persons 
affecting  to  act  as  the  agents  of  others.      In  all  cases  of  this 
kind  it  is  essential  to  remember   that  the  burden  of  proof  in 
making   out  the  agency  rests   upon  the  person  who   seeks  to 
enforce  a  contract  made  on  the  strength  of  such  alleged  agency. 
The  importance  of  this  is  evident.     No  man's  business  concerns 
would  be  safe  unless  it  were  so.     If  people  in  business  were  to 
be  bound  by  contracts  merely  upon  evidence  being  given  that 
persons  had  affected  to  act  by  their  authority,  no  man's  com- 
mercial standing  would  be  safe  for  one  moment,  and  it  is  of 
the  utmost  importance  in  trying  a  case  of  this  description  tha.t 
the  cardinal  principle  in  the  conduct  of  such  cases — ^namely,  that 
the  onns  of  proof  of  general  authority  lies  upon  the  plaintiff- 
should  be   rigidly   observed.     In  the  case  of  Pole  §r  Andher 
¥.  Leashy  on  appeal  in  the  House  of  Lords  (4)^  there  are  some 

(4.)  33  L.J.  Ch.  156. 
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obfiervations  made  by  Lord  Granworth  oii  tliis  point  which  are  so  ^^^•' 
pertinent  that  it  is  as  well  attention  should  be  drawn  to  them^  for  Robinson 
though  he  disagreed  with  the  majority  of  the  learned  Lords  who  tysoh. 
decided  the  case^  the  general  principles  he  there  laid  down  can  in  windeyer3. 
no  way  be  disputed^  and  they  are  in  no  way  in  conflict  with  the 
decision  which  was  given  in  regard  to  the  facts  of  the  case.  Lord 
Grantoorth  said  : — *'  Another  proposition  to  be  kept  constantly 
in  view  is^  that  the  burden  of  proof  is  on  the  person  dealing  with 
anyone  as  an  agents  through  whom  he  seeks  to  charge  another 
as  principal.  He  must  shew  that  the  agency  did  exist,  and  that 
the  agent  had  the  authority  he  assumed  to  exercise^  or  otherwise 
that  the  principal  is  estopped  from  disputing  it.  Unless  this 
principle  is  strictly  acted  on,  great  injustice  may  be  the  conse- 
quence; for  anyone  dealing  with  a  person  assuming  to  act  as 
agent  for  another  can  always  save  himself  from  loss  or  difficulty 
by  applying  to  the  alleged  principal  to  learn  whether  the  ageticy 
does  exist,  and  to  what  extent.  The  alleged  principal  has  no 
similar  mode  of  protecting  his  interest ;  he  may  be  ignoi^nt  of 
the  fact  that  anyone  is  assuming  to  act  for  him,  or  that  persons 
are  proposing  to  deal  with  another  under  the  notion  that  that 
other  is  his  agent.  It  is,  therefore,  important  to  recollect  con- 
stantly where  the  burden  of  proof  lies.  .  .  .  The  prudent 
oourse  for  anyone  dealing  with  a  person  acting  as  the  agent  of 
another  is  to  require  from  the  principal  a  distinct  statement  as  to 
how  far  the  agency  extends.  The  person  dealing  with  the  agent 
has  always  in  his  own  power  the  means  of  protecting  himself, 
which  canBot  be  said  of  the  party  sought  to  be  charged  as 
principal.'^  In  the  case  under  the  consideration  of  the  Courts 
it  is  for  the  plaintiff,  who  seeks  to  make  the  defendant  liable  for 
a  contract  entered  into  by  McDonald,  to  prove  in  a  satisfoctory 
way  that  McDonald,  as  agent  for  the  defendant,  had  authority  to 
make  this  contract.  The  law  applicable  to  this  case  is  clearly 
laid  down  in  Smith's  Mercantile  Law,  4th  edition,  p.  116,  as 
follows : — "  When  the  authority  given  to  his  agent  is  to  be 
inferred,  from  the  conduct  of  the  principal,  that  conduct 
fBnuBhea  the  only  evidence  of  its  extent  as  well  as  of  its 
enstenoe;  and  in  solving  all  questions  on  this  subject>  the' 
mle  is  that  the  extent  of  the  agent's  authority  is  (as 


a02  C ABBS  AT  LAW.  [N. «.  W.  E. 

1888.       between  his  pnncipal  and  third  parties)  to  be  measured  by  die 
BoBZNBON    extent  of  bis  osnal  employment ;  for  be  who  aooredits  another 
TreoM.      ^7  employing  bim^  mnst  abide  by  tbe  efEects  of  that  credit, 
Windeyerj   ^^^  ^"^  ^  bound  by  contracte  made  with    innooent  third 
persons^  in  tbe  seeming  course  of  that  employment^  and  on  the 
faith  of  that  credit,  whether  the  employer  intended  to  antiioriBe 
them  or  not."     The  question  for  consideration,  therefore,  in  the 
first  place  is,  what  was  the  extent  of  tbe  usual  employment,  by 
tbe  principal,  of  McDonald  T     Were  there  such  facts  proved  in 
the  evidence  as  would  entitle  the  jury  to  say  that  McDonald 
was  accredited  to  tbe  public  by  defendant  as  his  general  agents 
and  that  he  was  clothed  with  authority  to  conduct  sales  of  this 
kind  T     The  only  evidence  with  reference  to  this  point  is  the 
evidence  which  I  have  stated.    From  that  evidence  it  would  appear 
— ^the   evidence  being  uncontradicted — that   Tyson  had  nerer 
authorised  McDonald  to  conduct  sales  in  this  way^  and  the  only 
sales  that  had  been  made,  by  McDonald  appear  to  have  been 
made  by  him  when  the  defendant  was  absent  from  tbe  cdony, 
when    he    knew   nothing   about    them,   and    when,   moreover, 
McDonald  appeared  to  have  acted  under  the  authority  of  James 
Tyson,  junior,  who  had  been  deputed  by  the  defendant  to  act  as 
his  manager,  and  to  conduct  such  matters  in  his  absence.    True, 
it  has  been  said  that  Tyson  must  have  known  that  tbe  proceeds 
of  these  sales  were  paid  into  bis  credit  at  the  bank,  but  there 
was  no  evidence  contradicting  Tyson  when  be  said  that  as  to  the 
mode  in  which  those  sales  were  conducted  he  knew  nothing  at 
all,  and  there  was  nothing  to  shew  that  he  might  not  reasonably 
have  supposed  that  they  were  conducted  by  the  person  whom 
be  authorised,  namely,  James  Tyson,  junior.     Under  these  cir- 
cumstances, how  can  it  be  said  that  there  was  any  evidence  (d 
such  an  employment  by  tbe  defendant  in  matters  of  tbe  sort  in 
contest  here,  namely,  evidence  of  his  having  previously  allowed 
McDonald  to  conduct  sales  of  this  kind  ?    If,  therefore,  the  extent 
of  McDonald's  authority  was  to  be  measured  by  his  employment, 
what  evidence  was  there  of  a  previous  authority  conferred  on 
McDonald  by  defendant  in  matters  of  the  same  kind  which 
woqld  justify  any  conclusion  that  tbe  defendant  bad  oonstitated 
McDonald  as  his  general  agent  for  entering  into  a  contract  soeli 


WL  IX.]  CA8BS  AT  LAW.  9tAl 

as  he  made  here  ?    In  the  absence  of  any  such  evidence  it  appears       ^^^ 

to  me  that  it  is  impossible  to  say  that  the  defendant  did  in  any  way    BoBimov 

oonstitQte  McDonald  as  his  general  agent.     If  there  were  such      ttson. 

evidence  as  was  giren  in  the  case  of  Smith  v.  McOuire  (7)  to  ^^^^^  j. 

winch  reference  was  made  by  the  Chief  Justice  at  the  trial,  of 

oenrse  the  jury  would  have  been  justified  in  coming  to  the  con- 

clnsioii  tluit  McDonald  was  appointed  as  the  general  agent  of  the 

defendant.    Ab  examination,  however,  of  that  case  would  shew 

that  the  (nroumstanoes  were  very  different  from   the  circum- 

staooes  disclosed  here.    In  that  case  Martin^  B.,  said,  ^'  The 

defendant  carried  on  business  as  a  corn  merchant  at  Limerick, 

and  had  exported  oats  to  London  largely.    Three  years  be£ore  the 

transaction  in  question,  in  consequence  of  the  death  of  his  brother, 

lie  came  to  reside  in  London  and  left  the  business  in  Limerick  to 

be  carried  on  by  his  brother  Martin.    The  defendant's  name  was 

oFer  the  door,  a/nd  it  uxu  generally  known  that  the  busineee  was 

hiiy  and  that  hie  brother  Martin  was  acting  for  him.     During  the 

present  year  he  had  bought  upwards  of  30,000  quarters  of  oats, 

and  during  the  three  years  he  had  chartered  upwards  of  60  ships 

%oiif^  the  agency  of  his  brother.      In  this  state  of  things^ 

Martin  baiving  been  acting  for  upwards  of  three  years,  a  ship, 

MoDging  to  a  person  in   London,  was  in  Limerick   about  to 

proceed  to  Quebec  and  bring  home  a  cargo  of  timber.    Thereupon 

the  akipbrokerB  of  Limerick  negotiated  the  charter  of  the  ediip,  to 

Wng  a  cargo  of  oats  from  Limerick  to  London  on  her  return 

from   Quebec.    The  charter  pariy  was    executed  by  Martin 

McGuite  'per  procuration'  of  Thomas  McGuire ;  and  the  question 

la,  what  is  the  proper  mode  in  which  the  case  should  be  left  to  the 

]vy?    I  am  by  no  means  certain  that  the  person  who  employs 

aa  agent  in  the  way  in  which  Martin  McGuire  was  employed,  is 

not  liable  for  eyeryhonest  contract  entered  into  by  him  for  the 

pnrpoae  of   the   business  in   which  he  is   engaged.    The  only 

question  for  the  jury  was  whether  this  particular  contract  was 

feirly  within  the  scope  of  his  authority.     Then,  can  it  make  any 

diSerenoe  as  to  the  mode  in  which  the  question  is  to  be  left  to 

ttejury  that  on  previous  occasions  Martin  McGuire  had  chartered 

tlie  aUps  after  he  had  received  instructions  from  the  defendant. 

(7)  3H.  AN.  554. 
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^^^*       In  my  judgment  not  the  Blightesfc.     If  a  person  is  employed  as  b 

Robinson    general  agent^  in  the  way  Martin  McGoire  was  employed^  so  far 

TT80N.      ^  ^^^  pnblio  are  concerned^  he  is  the  person  carrying  on  the 

Windeyer  J.  ^^^siness,  and  any  private  instructions  given  by  the  principal  aw 

quite  immaterial. '^ 

Upon  a  careful  examination  of  this  case,  the  arguments  of 
(Counsel,  and  the  observations  of  the  Judges,  it  must  be  infeired 
that  the  plaintiff  in  the  case  knew,  as  everyone  else  knew,  that  it 
was  part  of  the  conduct  of  the  defendant's  business  as  a  corn- 
factor  to  charter  vessels,  and  such  a  course  seems  to  have  been 
taken  over  and  over  again  by  the  person  who  was  acting  as  the 
agent  of  the  defendant.     He  was  there  simply  carrying  on  the 
business  which  had  been  carried  on  by  the  defendant  years  before. 
Under  these  circumstances  it  was  evident  that  a  person  who 
allowed  another  to  carry  on  a  business  which  he  himself  had 
carried   on   in   exactly  the  same  way,  held  that  person  out  as 
his    general    agent   for    the    conduct    of   that  business,   and 
that,   as    it    was    a   usual   thing    to    charter    vessels    in    the 
conduct  of   that  business,  the  public  had   a  right   to  assume 
that  the  person   who   was  left   by   the    defendant  in  charge 
of    the    business   was    acting    as    his   genend    agent    in    the 
matter  of  that  particular  business.      To  charter  vessels  was  a 
matter   within    the    known   scope   of    that  business,    and    the 
defendant,  by  holding  his  brother  out  as  his  general  agent  in  the 
management  of  his  business,  was  bound  by  the  acts  of  his  agent 
within  the  scope  of  that  business.     How  can  it  be  said  in  this 
case — ^it  being  admitted  that  the  mere  nlanagfer  of  a  station  ae 
such  is  not  clothed  with  any  power  of  selling — ^that  the  sale 
of  these  cattle  was  within  the  scope  of  McDonald^s  authority  ? 
In  the  absence,  therefore,  of  any  evidence  given  by  plaintiff  to 
shew  that  the  defendant  had  previously  employed  McDonald  to 
act  in  this  way,  and  the  sale  of  these  cattle  being  clearly  not 
within  the  scope  of  his  employment  of  manager,  it  appears  to 
me  that  there  was  an  utter  failure  on  the  part  of  plaintiff  to  shew 
that  there  was  any  general  agency  established  in  McDonald  which 
^otild  bind  the  defendant  in  carrying  out  such  a  contract  ae  this. 
As  I  have  alreskdy  said,  it  appears  to  me  that  it  was  essential  for 
the  plaintiff  to  shew  when  he  sought  to  bind  the  defendant  by 
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ihese  previous  actings  of  McDonald  tliat  lie  knew  that  McDonald  ^^^• 
had  been  acting  in  the  same  way  before.  The  defendant  denied  Bobinbok 
aU  knowledge  of  any  such  previous  actings  by  McDonald,  and  tyson. 
there  does  not  appear  to  be  any  evidence  in  the  case  which  yifinOeyerJ, 
wonld  justify  the  Court  or  a  jury  in  assuming  that  the  defendant 
was  not  speaking  the  truth  in  the  matter.  His  evidence  stands 
ancontradicted.  There  is  a  decision  bearing  upon  this  question, 
and  that  is  the  original  judgment  of  the  Master  of  the  Bolls  in 
Pole  V.  Leask  (8),  when  that  case  first  came  before  him.  After 
pointing  out  the  various  modes  by  which  agency  might  have 
been  created,  the  Master  of  the  Bolls  made  these  observations, 
which  were  afterwards  spoken  of  in  the  highest  terms  of 
commendation  by  the  noble  Lords  when  the  case  afterwards 
came  before  the  Court  of  appeal : — ''  A  merchant  may  authorise 
a  clerk  to  accept  or  endorse  bills  of  exchange  for  him,  but 
this  will  not  of  itself  authorise  his  paying  or  receiving  money 
dae  on  such  bills.  But  if  in  the  course  of  his  employment 
the  clerk  has,  with  the  knowledge  of  the  merchant,  been 
allowed  to  do  so,  this  will  constitute  a  sufficient  authority  for 
that  purpose  and  discharge  the  holders  of  the  bills/'  That  is 
an  authority  for  saying  that  in  order  to  establish  this  delegation 
of  authority  on  the  strength  of  the  previous  conduct  of  an  agent 
in  matters  of  the  same  kind — that  is  to  say,  authority  by  his 
previous  employment — it  must  be  shewn  that  what  he  did  on 
previous  occasions  was  done  with  the  knowledge  of  his  prin- 
cipal. If  it  were  otherwise,  persons  in  business  would  be 
exposed  to  all  the  dangers  which  would  obviously  arise  by 
persons  affecting  to  act  on  the  authority  of  a  principal, 
when  they  were  simply  acting  without  his  knowledge,  and 
attempting  to  bind  the  principal  by  perhaps  a  previous 
coarse  of  wrong-doing.  There  being,  therefore,  no  evidence  in 
this  case  upon  which  the  jury  were  justified  in  coming  to  the 
conclusion  that  McDonald  was  authorised  to  act  as  general  agent 
of  the  defendant,  the  next  question  which  would  arise  for  the 
consideration  of  the  jury  would  be  whether,  though  there  was 
DO  evidence  that  he  was  a  general  agent,  there  was  evidence 
from  which  the  plaintiff  was  entitled  to  infer,  from  the  previous 

(8)  29  L.  J.  Gh.  888. 
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^S88.       actings  of  McDonald^  that  he  was  authorised  to  make  tWs 

KoBiNBON    particular  contract, 
fp^^y  That  brings  as  to  the  consideration  of  the  request  which  wai 

Windeyer  J.  ™^^  ^^  ^^®  ^^^1  ^  ^^®  learned  Judge  that  he  should  direct  tlie 
juiy  that,  before  they  could  return  a  verdict  for  the  plaintiff,  they 
must  find  that  the  plaintiff  before  the  making  of  the  contract 
was  aware  of  the  prior  acts  of  McDonald,  and  that  the  plaintiff 
entered    into    the    contract    relying    upon    such    prior   acts. 
Mr.    Justice    Brett,    in     Oarr    v.    London     8^    North^Wedem 
Railway   Company  (9),   says,  "  Another  recognised  proposition 
seems  to  be  that  if  a  man,  either  in  express  terms  or  by  condact, 
makes  a  representation  to  another  of  the  existence  of  a  certain 
state  of  facts  which  he  intends  to  be  acted  upon  in  a  certain 
way ;  and,  if  it  be  acted  upon  in  that  way  in  the  belief  of  the 
existence  of  such  a  state  of  facts  to  the  damage  of  him  who  so 
believes  and  acts,  the  first  is  estopped  from  denying  the  exist- 
ence of  such  a  state  of  facts.''     That  general  proposition  seems 
to  be  the  foundation  of  the  law  which  holds  a  man  bound  by 
the  acts  of  another  if  he  has  allowed  him  to  act  in  such  a  way 
that  another  person  with  the  knowledge  that  he  has  allowed 
him  so  to  act,  acts  upon  the  faith  of  that  representation,  and 
makes  a  contract  such  as  was  made  in  this  case  by  plaintiff. 
The  doctrine  of  estoppel  of  course  lies  at  the  bottom  of  this  law, 
and  thoagh  it  is  said  that  the  question  of  estoppel  was  not  raised 
at  the  trial,  it  no  doubt  lay  at  the  bottom  of  the  contention  raised 
by  the  plaintiff  at  the  trial  that  the  defendant,  by  allowing  McDonald 
to  conduct  sales  before,  had  held  him  out  to  the  world  as  his 
general  agent,  and  so  was  estopped  from  saying  that  McDonald  was 
not  authorised  to  act  for  him  in  this  particular  case.     Now  the 
question  is — What  is  the  meaning  of  "holding  out  to  the  world" 
or  "  to  the  public  "  in  a  case  of  this  kind  ?     It  is  quite  clear  that 
the  holding  out  to  the  public  which  may  bind  a  person  means 
allowing  one  to  act  towards  others  in  such  a   way  that  those 
members  of  the  public  who  know  of  such  actings  may  reasonably 
infer  that  the  person  so  acting  has  authority  to  act  in  the  same 
way  if  they  deal  with  him.     In  the  case  of  Dickinson  v.  Valpy  (1), 
Mr.  Justice  Parke  made  the  following  observations  with  reference 
(1)  10  B  &  C.  128:  (9)  L.B.  10  C.P.  at  817;  44  LJ.  C.P.  109. 
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toaperaon  holding  another  ont  to  the  world  as  his  partner : — "  And 
if  it  oonld  have  been  proved  that  the  defendant  had  held  himself  ont  Bobxitsok 
to  be  a  partner — not  'to  the  world/  for  that  is  a  loose  expression^  TnoN. 
hit  to  the  plaintiff  himself,  or  under  such  circumstances  of  f^^^i^^f-j, 
pablicity  as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it  and 
believed  him  to  be  a  partner — ^he  would  be  liable  to  the  plaintiff 
in  aQ  transactions  in  which  he  engaged  and  gave  credit  to  the 
defendant  upon  the  faith  of  his  being  such  a  partner.''  Another 
aatborityy  shewing  that  it  is  necessary  for  plaintiff  to  prove  that 
ke  knew  of  the  previous  actings  of  the  supposed  agent,  and 
tlierefore  made  the  contract  which  he  did  make  on  the  faith  of 
this  supposed  representation  by  defendant  holding  him  out  as 
Us  agents  is  to  be  found  in  Beynell  v.  Letcia  (3),  where  Chief 
Baron  Pollock  said  >^"  Agency  may  be  created  by  the 
rq|>r88entation  of  the  defendant  to  the  plaintiff  that  the  party 
making  the  contract  is  the  agent  of  the  defendant,  or  that  such 
relation  exists  as  to  constitute  him  such;  and  if  the  plaintiff 
reaOy  makes  the  contract  on  the  faith  of  the  defendant's  repre- 
lentation  the  defendant  is  bound.  .  .  .  This  representation 
may  be  made  directly  to  the  plaintiff,  or  made  publicly,  so  that 
it  may  be  inferred  to  have  reached  him,  and  may  be  made  by 
words  or  conduct."  Again,  in  the  case  of  Debenham  v.  Mellon 
(5),  which  was  a  case  of  husband  and  wife.  Lord  Chancellor 
Selbome  said: — ''The  necessary  conclusion  of  fact  is  that  the 
luttband  did  not  hold  out  his  wife  as  having  any  authority,  by 
tty  act,  or  by  any  course  of  conduct,  either  to  the  plaintiff  or  to 
ai^  other  persons  of  whose  dealings  the  plaintiff  might  be  pre- 
somed  to  have  cognisance.  ...  He  (the  plaintiff)  never  had 
Botioe  of  any  single  fact  material  to  the  question  of  authority, 
except  that  she  was  a  married  woman."  The  whole  judgment  of 
^he  Lord  Chancellor  went  to  shew  that  it  was  necessary  in  the 
^'ase  of  a  person  seeking  to  bind  the  husband,  that  the  latter's 
previons  conduct  in  allowing  his  wife  to  contract  debts  and 
paying  them  must  be  shewn.  Now  in  this  case,  of  what  previous 
actings  by  McDonald  did  the  plaintiff  know  ?  He  knew  of  none. 
He  merely  knew  that  McDonald  was  manager  of  the  station,  a 
poaition  which  it  is  admitted  gives  no  authority  to  sell.  The 
(S)  16  H.  ft  W.  517.  (5)  L.B.  6  Ap.  Caa.  24. 
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^^^'       peculiarity  of  the  case  is  that  the  plaintiff  knew  nothing  d 
RoBiNsoir    McDonald  or  his  previous  dealings^  and  only  knew  him  in  his 
tWon.      capacity  of  manager  of  the  station^  and  in  connection  with  this 
Windeyer  J.  ^°®  transaction  with  which  he  had  to  do ;  as  of  his  supposed 
previous  dealings  he  only  learned  afterwards.     Wliere  then  was 
the  knowledge  of  any  single  fact  which   would   shew  that  he 
was  entitled  to  hold  the  defendant  to  this  bargain^  who^  more- 
over, gave  evidence,  which  was  uncontradicted,  that  he  himself 
knew   nothing  of  these   previous   dealings  of  McDonald,  and 
gave  him  no  authority  to  act  as  his  agent?     In  the  case  of 
Edmundson  v.  Thompson  (2)  also,  observations  were  made  by 
several    of  the   Judges   shewing  that  this   knowledge   was  an 
essential  ingredient  where  it  was  sought  to  make  persons  liable 
for  the  acts  of  another.     Baron  Wilde  said,  with  reference  to  a 
person  whom  it  was  sought  to  bind  by  the  acts  of  another,  *'Do 
you   say   that  these   statements   were    suf&ciently  frequent  to 
constitute  notoriety  ?     I  do  not  understand  that  there  was  any 
evidence   of  their  having  come  to  the  plaintiff's  knowledge." 
And  then  again.  Chief  Baron  Pollock,  in  giving  judgment,  swd, 
''But  the  plaintiff  in  the  action  did  not  shew  that  anything  of  that 
sort  had  ever  come  to  his  knowledge.  . .  and  there  was  no  evidence 
of  any  holding  out  which  was  shewn  to  have  reached  the  plaintiff." 
All  these  cases  go  to  shew  beyond  all  possible  doubt  that  where 
one  person  seeks  to  bind  another  because  he  has  allowed  his  agent 
to  act  in  the  same  way  in  connection  with  previous  dealings,  the 
person  seeking  to  bind  the  other  must  shew  that  he  acted  upon 
the   faith  of  the  previous  conduct  on  the  part  of  the  person 
assuming  to  act  as  agent.     In  this  case  there  was  no  evidence  of 
that  sort,  and  under  these  circumstances  it  appears  to  me  that 
the  learned  Ohief  Justice  took  an  erroneous  course  in  directing 
the  jury  as  he  did  without  adding  the  qualification,  which  counsel 
at  the  time  asked  him  to  add,  as  expressed  in  the  4th  ground  of 
the  rule  nisi.     In  my  opinion  his  Honour  should  have  ruled  and 
directed  the  jury  that  before  they  could  return  a  verdict  for  the 
plaintiff,  it  was  necessary  that  they  should  find  that  the  plaintiff^ 
before  making  the  alleged  contract,  was  aware  of  the  prior  acts 
of  McDonald,  and  that  he  entered  into  the  contract  on  the  faith 

(2)  31  L J.  Ex.207. 
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of  and  relying  on  those  acts.    For  these- reasons,  as  it  appears  to        ^^^- 

me  tliat  the  plaintiff  failed  to  shew  either  that  the  defendant  knew    RoanraoK 

of  these  previons  acts  of  McDonald  as  to  the  sales,  or  that  he  had       Ttw>n. 

omployed  him  in  a  similar  way  before,  and  as  he  had  also  &biled   ^f^^^^^  j. 

to  proye  that  he  himself  knew  of  these  previous  actings^  I  am  of 

•pinion  that  there  was  an  entire  failure  of  that  proof  of  agency 

m  McDonald  authorising  him  to  act  in  this  particular  matter 

which  would  entitle  the  plaintiff  to  succeed.     The  present  state  of 

die  law  does  not  allow  the  Court  to  enter  a  nonsuit  unless  leave 

1P18  previously  reserved,  but  it  is  quite  clear  to  my  mind  that 

the  role  must  be  made  absolute  for  a  new  trial,  both  on  the 

gronnd  that  the  verdict  was  against  evidence,  as  well  as  on  the 

ground  of  misdirection. 

Sib  O.  IxTNis,  J.  I  agree  with  his  Honour  in  thinking  that 
there  must  be  a  new  trial.  The  question  we  have  to  determine 
is,  Was  there  sufficient  authority  in  McDonald  to  enter  into 
this  contract,  and  to  thereby  bind  the  defendant  to  its  perfor* 
mance?  It  is  admitted  by  the  learned  counsel  for  the  plaintiff 
that  McDonald  occupied  a  position  as  station  manager,  which 
af  itself  carried  with  it  no  such  authority,  and,  in  my  opinion, 
it  would  be  unreasonable  to  hold  that  the  manager  of  a  station, 
in  selling  cattle,  is  acting  within  the  ordinary  scope  of  his 
employment  by  the  owner  of  that  station.  The  plaintiff,  feeling 
tins  difficulty  at  the  trial,  sought  to  establish  an  implied 
anxthority  in  McDonald  from  certain  previous  sales,  and  seems  to 
have  relied  on  the  following  passage  in  Smith  v.  McOuire  (7)  :— 
"  Has  the  party  who  is  charged  with  liability  under  the  instru- 
ment or  contract  authorised  and  permitted  the  person  who  has 
professed  to  act  as  his  agent  to  act  in  such  a  manner  and  to  such 
«i  extent  that,  from  what  has  occurred  publicly,  the  public  in 
general  would  have  a  right  to  reasonably  conclude,  and  persons 
dealing  with  him  would  naturally  draw  the  inference  that  he  was 
a  general  agent?"  In  support  of  this  contention  the  plaintiff 
gave  evidence  of  the  sale  of  certain  lots  of  cattle  in  1882  by 
McDonald  on  behalf  of  the  defendant,  to  which  sales,  though  they 
must  have  come  to   his   knowledge,   the  defendant  raised   no 

(7)  3  H.  &  N.  654. 
If  S.W  Jt,  Vol.  IX^  Law.  V 
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bobihbox 
Ttsoh. 
Inne*  J. 


objection.     That  being  so^  it  was  argned  that  buyers  had  snfi- 
cient  grounds  for  the  belief  that  there  was  a  continuing  antborify 
in  McDonald  to  sell  cattle  o£E  the  run.     The  plaintifPs  oontentioii, 
however^  goes  further  than  this ;  f or^  though  he  seeks  to  make 
out  an  implied  authority  on  the  strength  of  the^  previous  sales 
effected  by  McDonald^  it  seems  that  the  plaintiff  was  himself  in 
ignorance  of  such  sales^   and  had  no  knowledge  whatever  of 
MoDonald  till  he  met  him  in  this  transaction.     Whether  there  is 
clear  evidence  that  the  defendant  did  not  know  of  McDoiiald's 
previous  dealings  I  do  not  say;  nor  do  I  express  any  opinion 
whether  the  evidence  brings  the  case  clearly  within  the  cases 
cited  by  his  Honour  Mr.  Justice  Windeyer.     It  may  be  that  the 
defendant  allowed  McDonald  to  do  enough  to  justify  people  who 
were  aware  of  the  facts  in  contracting  with  McDonald  as  his 
agent^  but  it  seems  to  me  absurd  to  contend  that  the  plaintiil 
contracted  with   McDonald   believing  him^  from  his  previoa^ 
course  of  dealings  to  be  the  agent  of  Tyson^  when^  as  a  matter 
of  fact^  he  had  no  previous  knowledge  whatever  of  McDonald  or 
his  dealings.    ^It  is  obviously  involved  that  to  draw  an  inference 
there  must  be  materials  from  which  to  draw  it. 

As  I  have  said,  the  case  of  Smith  v.  McQuire  was  referred  to 
at  the  trial,  and  it  seems  to  me  that  in  the  hurry  of  a  trial  at 
nm  privs  it  was  overlooked  that  what  was  the  essential  ingre- 
dient in  that  case,  namely  the  knowledge  of  the  course  of 
business  from  which  an  agency  might  be  inferred,  was  entirely 
lacking  in  this  case.  That  such  knowledge  is  necessary  appears 
to  be  the  only  conclusion  possible  from  a  long  series  of  cases 
extending  from  Whitehead  v.  Tuckett  (6)  in  1812  down  to 
Debenham  v.  Mellon  (5)  in  1880,  and  with  this  series  SmUhT. 
McGhdre  (7)  is  quite  in  accordance.  No  single  case  has  beeD 
quoted  to  us  from  which  an  opposite  conclusion  could  be  drawn. 
I  am,  consequently,  of  opinion  that  his  Honour  the  Ohief  Justice 
was  in  error  in  directing  the  jury  as  he  did,  as  stated  in  the  third 
ground  of  the  rule,  and  that  he  should  have  directed  them  that  it 
was  necessary,  before  finding  for  the  plaintiff,  that  they  should 
be  of  opinion  that  the  plaintiff,  before  making  the  contract  sued 


(5)  L.R.  6  Ap.  Cas.  24. 

(7)  3  H.  A  N. 


564. 


(6)  15  East.  899. 
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on,  Jif9»  aware  of  the  previous  sales  by  McDonald^  and  made  it 
on  the  strength  of  those  sales. 

I  remain  of  the  opinion  which  I  expressed  some  years  ago  in 
Brown  y.  Tuck  (10)  that  we  shoald  be  carefol  not  loosely  to 
extend  the  authority  of  agents  ;  it  does  not  seem  to  be  a  great 
liardship  that  persons,  at  any  rate  in  large  transactions  as  in  this 
ea«,  should  take  the  trouble  to  inform  themselves  correctly 
whether  the  supposed  agent  really  has  the  authority  he  professes 
to  liave. 


isas. 

Treov. 

/•flM  J. 


FoerxB,  J.,  concurred. 

Huh  absoltUe. 

Attorney  for  the  plaintiff  :  C  0.  Bead. 
Attorneys  for  the  defendant :  Fisher,  Balfe  8f  Sahoey. 
(10)  3  N.S.WX.B.  339. 
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LYONS  V.  HOPPNUNG  and  Ototrs.  Iggg, 

Btoppctge  in  transitu — Delivery  io  carrier.  June  11  14 

C.  pnreliaBed  goods  from  the  defendants,  and  directed  them  to  be  forwarded      ^^^'  ^^' 
to  H.  8.  A  Co.,  in  order  that  they  might  be  sent  on  to  Eimberley ;  H.  8.  &  Co. 
teeeived  the  goods  and  sent  them  off  by  one  of  their  steamers,  the  freight  being  Windeyer  J. 
ptid  by  C.    Shipping  receipts  were  given  to  the  defendants,  bearing  their        ^^^ 
names  as  shippers,  and  C.'s  as  consignee,  and  C.  reiseived  shipping  receipts  in      Foster  J. 
whieh  the  names  of  the  defendants  did  not  appear ;  the  defendants  gave  their 
dapping  reeeipts  to  C,  who  returned  them  to  H.  8.  &  Co.    C.  afterwards 
beeanie  insolTent ;  defendants 'seized  the  goods  at  Bockhampton. 

The  joiy  found  that  C.  instructed  the  defendants  to  deliver  the  goods  to  him 
at  H.  S^lfc  Co.'s  wharf,  that  he  did  not  instruct  the  defendants  to  ship  the  goods 
to  Kimberiej,  bat  that  after  the  goods  had  been  delivered  at  the  wharf  he 
himself  arranged  with  H.  8.  &  Co.  about  the  nhipment. 

Edd  (per  Windeyer  and  Foster,  JJ.,  Innes,  J.,  dissentiente),  that  the  findings 
of  tiie  jury  were  against  evidence,  that  the  goods  were  delivered  to  H.  8.  &  Co. 
as  euTien,  not  as  agents  for  custody,  and  that  the  iransitus  therefore  lasted 
mtil  delivery  to  C.  at  Kimberley. 

Mancfs  to  make  absolute  a  rule  nisi  for  a  new  trial.  This  was 
an  action  brought  by  the  plaintifE  as  of&cial  assignee  of  the 
estate  of  one  Clare  to  recover  the  value  of  certain  goods  purchased 
by  Glare  from  the  defendants  and  afterwards  seized  by  them 
mder  an  alleged  right  of  stoppage  in  transitu;  the  case  was 
tried  before  the  Ohief  Justice,  and  a  verdict  returned  for  the 
plaintiff  with  5051.  damages.  The  rule  nisi  was  granted  on  March 
14,  and  the  only  question  for  the  determination  of  the  Court 
I^.W.B„  Vol.  IX^  Uw.  W 


814  CASKS  AT  LAW.  N.  S.  W.  E. 

^0^-       was  whether  the  transitus  was  over  at  the  time  when  the  defen- 
Ltonb.      dants  took  possession  of  the  goods.     The  facts  appear  in  tlie 
HowNuNo.  judgments. 

Sahmona,  Q.C.,  and  Cohen,  in  support  of  the  rale.  The 
transitiM  continues  so  long  as  the  goods  are  in  the  hands  of  the 
carrier;  the  fact  that  they  are  carried  at  the  risk  of  the  purchaser, 
and  that  their  loss  would  have  to  be  borne  by  him,  does  not  affect 
the  question. 

[WiNDEYBB,  J.,  referred  to  Kendall  v.  Marshall  (1),  Schotsmans 
V.  Lancashire  and  Yorkshire  Railway  Oo.  (2)]. 

Clare  says  he  bought  the  goods  for  Kimberley,  and  Hoffnung 
sent  them  direct  to  Kimberley. 

[WiNDEYEB,  J.  Who  gave  the  instructions  to  ship  ?  That 
seems  to  me  to  be  the  point.] 

Howard  Smith  &  Co.,  from  whom  the  goods  were  taken,  held 
them  merely  as  carriers :    Valpy  v.  Oihson  (8) . 

[Innes,  J.  Clare  did  not  leave  the  arrangements  for  the 
carriage  of  the  goods  to  the  defendants  ;  he  went  to  the  wharf 
and  made  arrangements  himself.] 

That  does  not  affect  the  question  :  Howard  Smith  &  Co.  held 
the  goods  as  carriers,  and  therefore  the  transitus  was  not  over. 
Bethell  v.  Clark  (4)  is  an  almost  identical  case.  [The  following 
authorities  were  also  referred  to  :  Berndhon  v.  Strang  (5) ; 
Coventry  v.  Gladstone  (6)  ;  Ex  parte  Rosevear  China  Clay  Co.  (7) ; 
Rodger  v.  Comptoir  d'Escompte  de  Paris  (8).] 

Pilcher,  Q.C.,  and  Browning  shewed  cause.  Clare  here  went  to 
the  wharf  and  made  his  own  arrangements  for  sending  the  goods, 
therefore  the  transitus  was  at   an   end  when   the  goods   were 

(1)  11  Q.B.D.  350.  (5)  L.E.  3  Ch.  588. 

(2)  L.R.  2  Ch.  332.  (6)  L.R.  6  Eq.  44 

(3)  4  C.B.  837.  (7)  11  Ch.  D.  560. 

(4)  19  Q.B.D.  553 ;  on  uppeaL  20  Q.B.I).  015.  (8)  L.R.  2  P.C.  393. 
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delirered  at  the  wharf.     Rodger  v.  Oornptoir  d'Escompte  de  Paris        1888. 
(8)  does  not  apply  because  the  shippers  were  Clare's  bailees  as      Lyons 
the  jurj  found.     [The  following  authorities  were  referred  to  :  Ex  hoffnung. 
farie  Miles  (9) ;    Dixon  v.  Baldwin  (10) ;    Irving  v.  Fraser  (11)  ; 
BenjamiJi  on  Sales  (Ed.  8),  p.  832.] 

Goh^n  in  reply. 

Our,  adv.  vult. 

.         On  September  14,  the  following  judgments  were  delivered  : —     Sept.  14. 

WnrDBYBB,  J.      This   was  a  case   in   which  the  plaintiff,  as 

Ae  official    assignee   of   the    insolvent    estate    of   one    Clare, 

Bought  to    recover  the    value    of  a   quantity  of  merchandise 

which  had   been  purchased  by   Clare  of   the  defendants,  and 

which  had  been  taken  possession  of  by  them  under  the  assertion 

of  a  right  of  stoppage  in  transitu.     To  the  plaintiff's  declaration, 

which  contained   a   count  in  trover,  and  others  framed   upon 

section  8  of  the  Insolvmcy  Act  (8  Vic.  No.  17),  the  defendant 

filed  several  pleas,  but  the  only  one  which  is  now  material  for 

consideration  is  the  third,  which  set  up  the  right  of  stoppage  in 

transitu.     The  case  was  tried  before  the  Ohief  Justice,  and  the 

jury  returned  a  verdict  for  the  defendants  on  all  the  counts  in  the 

declaration,  except  on  that  for  trover,  on  which  they  found  for  the 

plaintifb,  with  505Z.  damages.     It  appeared  from  the  evidence 

given  at  the  trial  that  on  March  17>  1886,  Clare,  who  was  in 

'    difficulties  at  the  time,  having  in  point  of  fact  a  writ  out  against 

him,  went  to  the  defendants'  place  of  business  and  selected  a 

quantity  of  goods  of  various  sorts,  for  which  he  was  to  pay  by 

giving  two  bills  at  six  and  eight  months.     Before  going  to  the 

defendants'  he  had  been  to  Howard  Smith  and  Co.,  and  telling 

them  he  would  have  a  considerable  quantity  of  goods  to  ship  for 

Kimberley,  or  King's  Sound,  wanted  to  know  the  lowest  rate  of 

freight,  and  of  this  he  was  informed.     Clare,  for  the  plaintiff, 

;   and  three   witnesses  called   by    the   defendants — Benjamin  F. 

Marks,  George  Henry  Davis,  and   Henry  Baird — ^gave  evidence 

I  as  to  what  took  place  when  the  goods  were  bought.     Clare's 

;  evidence  as  to  what  took  place  between  him  and  the  defendants. 

(9)  15  Q.B.D.  39.  (10)  6  Ewt.  176.  ai)  7  S.C.R.  263. 

!  ^  W8 
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^^^'       was  somewhat  meagre.     He  said  that  he  told  Davis,  the  ware- 

LyoNs       house  manager  of  defendants,  to  mark  the  packages  WC  over 
HopFNUNQ.  ^y  ^^d  when  the  goods  were  packed  and  marked  to  send  them 
Windeyer  J.  ^^^'^^  ^  Howard  Smith  and  Co/s  wharf  in   Sydney ;  beyond 
this  he  said  he  gave  him  no  instructions.     He  further  told  him 
that  the  goods  were  going  to  Kimberley,  and  that  he  was  going 
to  take  the  goods  there  with  him.     It  was  admitted  that  WO 
were  Clare's  initials,  and  that  K  in  the  marking  of  the  packages 
stood  for  Kimberley,  which  is  in  Western  Australia,  and  to  reach 
which  goods  would  have  to  be  conveyed  by  sea  to  King's  Sound, 
Howard  Smith  and  Co.  being  steamship  owners  engaged  in  a 
carrying  trade.     The  evidence  of  Marks,  one  of  the  defendants, 
with  reference  to  what  was  said  as  to  shipping  the  goods,  was : 
^^  I  know  Clare ;  I  first  saw  him  on  Monday,  17th  May,  1886; 
I  saw  him  on  the  first  fioor  of  our  warehouse  ;   I  had  a  conver- 
sation with  him ;   I  asked  him  when  he    intended  leaving  for 
Kimberley ;  he  stated  he  was  undecided  whether  he  would  leave 
on  Saturday  or  on  the  following  Monday.     But  the  goods  he  was 
purchasing  he  wanted  to  be  shipped  by  the  first  boat,  which  was 
the  Gambier."     Davis's  evidence   was  that    "Clare  gave  him 
instructions  as  to  shipping  the  goods."     He  told  me  '^  the  goods 
were  for  Bamberley.     This  was  when  he  was  buying  the  goods. 
He  said  we  must  charge  him  '  in  bond  ^  prices ;  the  goods  were 
to  be  marked  WC  over  K  ;  that  before  shipment  each  package 
was  to  be  measured,  and  that  the  total  measurement  was  to  be 
given  to  him,  as  he  had  a  contract  to  ship  a  certain  quantity  of 
goods — that  he  was  undecided  whether  they  were  to  go  by  the 
Gambier  or  some  other  vessel,  but  that  he  would  let  us  know. 
He  came  in  two  days  later  and  told  us  that  the  goods  were  to  he 
shipped  by  the  Gambier  to  Kimberley.     I  gave  instructions.    I 
know  nothing  personally  about  the  shipping.     What  Clare  said 
was  that  we  were  to  ship  by  the  Gambier,  which  was  lying  at 
Howard    Smith    and   Co.'s   wharf."      Henry   Baird,    a    depart- 
mental manager  of  the  defendants,  who  also  sold  portion  of  the 
goods  to  Clare,  said    "  that   Clare  said  the  goods  were  to  be 
shipped  by  the  Gambier  to  Kimberley."     The  full  account  thus 
given  by  Marks,  Davis,  and  Baird  as  to  what  was  said  by  Glarte 
with  reference  tvi  the  destination  and  shipping  of  the  goods,  was 
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not  specifically  contradicted  by  Clare,  thongh  lie  was  called  in        1888. 

reply  on  certain  other  points.     There  was,  indeed,  no   contra-       Lyons 

diction  whatever  of  the  evidence  given  by  Marks  and  Baird,  and   hoffnung, 

the  only  evidence  given  by  Clare  opposed  to  that  of  Davis  is  the   jfrindever  J. 

statement  in  his  evidence  in  chief  that  he  gave  Davis  no  other 

instractions   than  to  mark   the    packages    and   send   them  to 

Howard  Smith  and  Co.^s  wharf.     The  evidence  of  Marks  and 

Baird,  therefore,  stood  before  the  jury  entirely  oncontradicted, 

and,  it  may  be  assumed,  was  not  contradicted  because  it  was 

known  to  be  true.     This  does  not  involve  any  suggestion  that 

the  evidence  in  chief  given  by  Clare  that  he  gave  Davis  no 

other  instructions,  was  accompanied  by  the  mental  reservation^ 

"  Bat  I  wonH  swear  I  did  not  give  another  clerk  of  Hoffnung's 

other   instructions."     Experience    at    Nisi    Priua    shews    that 

witnesses  often  honestly  swear  to   conversations  that  support 

their  case,  in  complete  f  orgetf  nlness  that  they  have  said  something 

to  others  which  injures  it,  especially  when  the  statement  forgotten 

is  not  damaging  by  reason  of  its  being  contradictory  in  language, 

but  by  reason  of  its  resulting  in  a  different  legal  consequence.  His 

attention  having  been  called  to  the  evidence  given  by  Marks  and 

Baird,  in  my  opinion  it  became  necessary  for  him  to  contradict 

it,  if  he  honestly  could,  if  he  wanted  to  win  his  case.     There 

was,  moreover,  in  evidence,  Clare's  statement  in  the  Insolvency 

Court  that  the  goods  which  he  had  purchased  of  Hoffnung  and 

Co.,  the  defendant^^  were  shipped  by  the  Gambier  and  sent 

"direct"  to  Bamberley,  and,  to  quote  his  exact  words,  "  were 

put  on   board  the  Gambier  on  my  order.*'     At   the  trial   he 

admitted  that  he  had  said  in  the  Insolvency  Court,  ''  I  bought  the 

goods  for  Kimberley.     The  goods  bought  of  Hoffnung  and  Co., 

Hoffnung   and  Co.  sent  direct.''     This  being  the  evidence  as 

to  what   was    said    in    reference    to    the    destination    of   the 

goods  when   they   were  ordered,   we   come   to   the   actings  of 

the    parties.      It    appears    that    the    packages    having    been 

marked   as   Clare  directed,   they  were  sent  by  Hoffnung  and 

Co.   to  Howard  Smith  and  Co.'s  wharf   for  shipment  by  the 

Gambier.     With  the  goods  were  sent  a  number  of  receipts  in 

Howard    Smith  and    Co.'s   form,    which^  on   receipt   of   the 

goods  by  Howard  Smith  and  Co.,  were  initialled  by  them  and 
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1888.       returned  to  Hoffnung  and  Co,  by  the  drayman  who  carried  the 
Lyons       goodfl  from  Hoffnung's  to  Howard  Smith  and  Oo/s  wharf.    The 
BoFFNUNo.  receipts  were  in  the  form  of  defendants'  exhibit  No.  2,  and  their 
Windeyer  J.  Contents  Were : — "  Steamer  Gambier  (on    board  of   which  the 
goods  were  shipped).     For  King's  Sound;  shippers,  Hoffnung 
and  Co. ;  consignee,  W.  Clare,  Kimberley."     The  above  words 
in  italics  being  printed,  the  others  filled  in.     Some   of   these 
goods,  it  appeared,  being  in  bond,  a  shipping  clerk  in  the  employ 
of   the  defendants   passed    outward  entries  for  them  and  for 
drawbacks  on  such  as  were  duty  paid,  it  being  necessary  to  pass 
such  entries  before  such  goods  could  be  shipped.     The  defen- 
dants having  shipped  the  goods  for  Kimberley  on  board  the 
Gambier,  received  from  Howard  Smith  and  Co.  a  number  of 
shipping  receipts  in  the  form  of  defendants'  exhibit  No.  1  for 
the  87  packages  of  goods  shipped,  these  being  the  documents 
which  are  sometimes  spoken  of  in  the  case  as  bills  of  lading. 
These  documents^  partly  printed  and  partly  written,  were  in  this 
form: — "Received   at   Sydney  this   20th  May,  1886,  from  S. 
Hoffnung   and   Co.,   per   Gambier,  or  any  of    the    company's 
steamers,  for  shipment  to  King's  Sound,  the  following  goods, 
namely   (WC  over  K  various  packages  and  their  marks),  con- 
signed to  W.   Clare,  Kimberley."     The  defendants,  after  thus 
shipping  the  goods,  delivered  these  shipping  receipts,  together 
with  a  statement  of  their  account,  to   Clare.     Clare,  after  the 
goods  had  been  shipped  by   the  defendants,  went  to  Howard 
Smith  and  Co.'s  wharf,  saw  the  goods  there,  paid  the  freight  for 
them,  and  received  from  Howard  Smith  and  Co.  a  shipping 
receipt,  which  he  said  was  in  the  form  of  plaintiff's  exhibit  '*  B," 
but  which  he  said  did  not  contain  the  name  of  the  defendants  as 
shippers,  but  did  contain  his  name  as  consignee.     He  also  stated 
that  he  handed  back  to  Howard  Smith  and  Co.  the  shipping 
receipts  that  he  had  received  from  the  defendants.   Clare  started 
in  the  Gambier  for  Kimberley  with  the  goods.     Pour  days  after 
the  vessel  had  left  Sydney,  the  defendants  hearing,  for  the  first 
time^  that  Clare  was  in  difficulties,  stopped  the  goods  at  Bock- 
hampton  in  Queensland,  an  intermediate  port  between  Sydney 
and  Kimberley,  and  got  possession  of  them  from  Howard  Smith 
and  Co.,  Clare  at  the  time  being  insolvent.     At  the  trial  the 
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Okief  Justice  tx)ld  the  jury  that  "  if  Clare  handed  up  to  Howard        ^888. 
Smith    and   Sons^    Limited^   the   bills   of    lading  or    shipping      Ltons 
receipts  received  by  him  (Clare)  from  the  defendants,  and  received    hoftnung. 
from  Howard  Smith  and  Sons^  Limited,  another  bill  of  lading,  windeyer  J. 
it  was  of  no  moment  whether  the  latter  bill  of  lading  contained 
ihe  names  of  the  defendants  as  shippers,  because  if  at  that  time 
Howard  Smith  and  Sons,  Limited,  entered  into  a  contract  with 
Clare  to  carry  these  goods,  and  were  paid  freight  for  them^  there 
would  be  a  fresh   contract   with  Clare,  under  which  Howard 
Smith  and  Sons,  Limited,  became  Clare's  agents,  and  it  would 
be  equivalent  to  a  delivery  to  Clare/'     The  learned  -Judge  also 
put  the  following  questions  to  the  jury,  which  they  answered  as 
stated  below,  when  they  returned  the  verdict  for  the  plaintiff : — 
1.  Did  Clare  instruct  the  defendants  to  deliver  the  goods  to  Clare 
at  Howard   Smith  and   Co/s   wharf,  and  did   the   defendants 
accept  such  instruction  ?    Answer,  Yes.     2.  If  so,  did  the  defen- 
dants in  fact  deliver  the  goods  at  Howard   Smith   and   Co/s 
wharf  in  accordance  with  such  instructions  ?    Answer,  Yes.     8. 
Bid  Clare  instruct  the  defendants   to  ship  the  goods   by  the 
steamer  Grambier,  and   consign   them  to  }iim  at  Kimberley  7 
Answer,  No.     4.  If  so,  did  the  defendants  ship  and  consign  the 
said  goods  in  accordance  with  such  instruction,  or  in  accordance 
with  the  usual  course   of   business   in   their  of&ce  in  dealing 
with   goods  intended  for    export  ?      Unanswered.      5.    After 
the   goods    were,   in    fact,    delivered   at  Reward   Smith   and 
Company's    wharf,   was    any   contract    entered    into    between 
Clarcr  and  Howard  Smith  and  Company  to  ship  the  goods  to 
Kimberley  on  his  account?    Answer,  Yes.     The  jury  having 
answered  questions  1,  2,  and  5  in  the  affirmative,  and  question  3 
in  the  negative,  it  became  unnecessary  to  answer  question  4. 
The  defendants  now  seek  to  set  the  verdict  aside,  on  the  grounds 
ihat  it  was  against  evidence,  and  the  above  direction  of  the 
learned  Judge  erroneous  in  point  of  law.     During  the  argument 
of  the  case   my  mind  has   gone  through  some  fluctuation   of 
opinioii,  as  the  facts  are  of  somewhat  a  peculiar  character,  and 
the  difficulty  lies  rather  in  arriving  at  the  facts  to  which  the  law 
is  to  be  applied  than  in  deciding  what  are  the  rights  of  the 
parties  in  tbe  case  if  the  facts  are  agreed  upon.     The  doctrine 
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1888.       of  the  right  of  stoppage  in  transitu,  which  originated  in  the 
Lyons       custom  of  merchants^  rests  upon  the  equitable  right  of  a  vendor 
HoPFNUNo.  ^  S^^  ^^3  goods  back  when  they  are  in  process  of  delivery  to  a 
Windever  J.  P^rcl^as^r  who  has  not  paid  for  them^  and  who  has  not  got  them 
into  his  actual  possession^  when  the  vendor  discovers  that  the 
insolvent  position  of  the  purchaser  will  render  him  unable  to  pay 
for  them.     There  are  a  large  number  of  cases  reported  bearing 
upon  the  doctrine^  some  of  them  not  quite  consistent  with  each 
other^  as  might  be  naturally  expected  where  a  doctrine  has  been 
only    gradually   formulated    by   decisions     based    upon    cases 
presenting  different  sets  of  facts^  each  case  introducing  some 
new  minor  term  for  consideration.     It  is  clear^  however,  that  the 
tendency  of  the  Courts  has  been  to  lean  towards  the  support  of 
the  equitable  right  of  the  vendor  to  recover  his  goods.    This 
tendency  has  been  shewn  by  a  series  of  decisions  in  which  the 
Courts  have  held    that  the  transitiLs  continues^   and   that   the 
right  of  the  vendor  to  stop  still  exists^  though  the  purchaser  may 
have  done  things  which  would  give  colour  to  the  contention 
that  he  had^  by  getting  the  goods  into  his  possession^  put  an  end 
to   the   transitvs.     In    other  words^  they  have  leaned  toward 
preserving  the  right  of  stoppage  by  the  vendor  by  upholding  the 
theory  of  the  continuing  existence  of  the  tranaitusy  and  requiring 
unmistakable  proof  of  actual  possession  of  the  goods  having 
been  obtained  by  the  purchaser  either  personally  or  by  his  agent. 
There  are^  however^  certain  principles  now  so  well  established  by 
a  current  of  decisions  that  if  the  facts  are  arrived  at  there  can 
be  little  doubt  as  to  the    respective    rights  of  vendor*  and 
purchaser.     The  law  as   to   the  conditions    under  which  the 
vendor  may  stop  the  goods  is  laid  down  in  many  cases^  but  is 
nowhere  stated  with  greater  clearness  than  in  the  judgment  of 
the   Privy   Council  in  the    case   of   Rodger  v.    The    Oomptoir 
d^Escompte  de  Paris  (12).     It  was  stated  in  argument  before  us 
that  the  Court  of  Appeal  had  dissented  from  this  case  in  the 
case  of  Leask  v.  Scott  (13).     On  examination,  however,  it  will  be 
seen  that  the  Court  of  Appeal  in  no  way  dissents  from  the  law 
bearing  upon  the  question  of  the  continuation  of  the  iransitw, 
as  laid  down  in  the  judgment  of  the  Privy  Council,  but  otily  as 
(12)  L.B.  2  App.  Cae.  393.  (18)  2  Q.B.  DIt.  876. 


VOL.  IX.]  CASES  AT  LAW.  32l 

to  the  law  bearing  apon  the  rights  of  a  bona  fide  transferee  of        ^^^- 

a  bill  of  ladings  and  of  the  unpaid  vendor.     So  far  from  the      Lyons 

Coort  of  Appeal  dissenting  from  the  law  laid  down  by  the  Privy   hofj?nung. 

Council  on   the  question  of  transitus  in  the  case  of  Rodger  v.  i^^indeyer  J. 

Gomptoir  d^Eacompte  de  Paris  (12),  in  the   case  of  Ex  parte 

Watson  (14),  the  Court  of  Appeal  expressly  follows  the  case  of 

Rodger  v.  Oomptoir  d'Escompte  de  Paris  (12),  Lord  Bramwell, 

who  gives  the   judgment  in  the  case  of  Leash  v.  Scott  (18), 

saying  in  the  case  of  Ex  parte  Watson  (14),  that  he  cannot 

distinguish  that  oase  from  Rodger  v.   Oomptoir  d'Escompte  de 

Paris  (12).     In  the  late  case  of  Bethell  v.  Olark  (15),  on  appeal. 

Lord  Esher,  M.B.,  states  the  law  exactly  to  the  same  effect : — 

'*  The  right  is  to  stop  goods  in  transitu,  although  in  every  other 

respect   the    goods  have  become  the  property  of   the  vendee; 

and  it  is  one  which  is  always  to  be  construed  liberally  in  favour 

oi  the  unpaid  vendor.     The  doctrine  which  has  been  often  stated 

is,  that  if  goods  are  not  delivered  to  the  vendee,  or  to  an  agent 

who  is  to  hold  them  for  the  vendee  otherwise  than  as  carrier, 

then  so  long  as  the  goods  are  in  the  hands  of  the  carrier  to  carry, 

although  the    carrier    may   be   his  agent  for  the  purpose  of 

deUvering  goods  so  as  to  pass  the  property,  and  he  holds  them 

as  such  carrier,  the    unpaid  vendor   has  the  right,  until    the 

carriage  is  at  an  end,  to  stop  the  goods  in  transitu.'*     The  case, 

therefore,  remains  an  unimpeached  authoritative  exposition  of 

the  law  upon  the  question  of  transitus,  and  must  be  followed  by 

(18  as  the   decision  of   the   Court  which  exercises   paramount 

control  over  all  the  colonial  Courts  of  the  Empire.     The  law,  as 

laid  down  in  the  judgment  of  the  Privy  Council  in  Rodger  v. 

Gomptoir   d'Escompte   de    Paris  (12),  is   thus    stated: — '^The 

general  rule  is,  that  where  the  goods  are  sold  to  be  sent  to  a 

pairticiilar  destination  named  by  the  vendee,  the  right  of  the 

impttid  vendor  to  stop  them  continues  until  they  arrive  and  are 

delivered  there  according  to  the  bills  of  lading.     The  transitus 

continues  whilst  they  are  in  the  charge  of  some  third  party, 

contracted  with  as  carrier  for  the  purpose  of  forwarding  them, 

and  who  has  them  in  charge  simply  for  this  purpose.''     This 

eqxmtion    of   the  law  was,  as  I  have    already  pointed    out, 

(14)  &  Ch.  Div.  35.  (15)  20  Q.BJ).  S15. 
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^^^-       adopted  by  the  Court  of  Appeal  in  the  case  of  Ex  parte  WaJtaon. 
Lyons       In  Ex  parte  Bosevear  Ohina  Olay  Oompany  (16),  the  same  law  is 
HoFTiruvo.  ^A^^    Iftid   down.      In   that   case   James,  L.J.,   says:     "The 
Winde^erJ.  authorities  shew  that  the  vendor  has  a  right  to  stop  in  transitu 
until  the  goods  have  actually  got  home  into  the  hands  of  the 
purchaser,  or  of  someone  who  receives  them  in  the  character  of 
his  servant  or  agent.     That  is  the  cardinal  principle.     In  order 
that  the  vendor  should  have  lost  that  right  the  goods  must  be  in 
the  hands  of  the  purchaser,  or  of  some  one  who  can  be  treated 
as  his   servant   or  agent,   and   not  in   the  hands  of   a  mere 
intermediary     .     .     The  principle  is  this — that  when  the  vendor 
knows  that  he  is  delivering  the  goods  to  someone  as  carrier, 
who  is  receiving  them  in  that  character,  he  delivers  them  with 
the  implied  right,  which  has  been  established  by  the  law,  of 
stopping  them  so  long  as  they  remain  in  the  possession  of  the 
carrier  as  carrier.     I  am  of  opinion   that  in  the  present  case, 
although   the    vendors'    liability  was    at    an   end  when    they 
had  delivered  the  clay  on  board  the  ship,  which,  indeed,  is  the 
case  in  most  instances  of  stoppage  in  transitu,  that  did  not 
deprive  them  of  the  right  to  stop  in  transitu  so  long  as  the  clay 
was  in  the  possession  of  the  master  of  the  ship  as  a  carrier. 
To  use  the  language  of  Lord  Oranworth  (then  Baron  Rolfe)  in 
Gibson  v.  Carruthers  (17),    'I  consider  it  to  be  the  very  essence 
of  that  doctrine,  that  during  the  transitus  the  goods  should  be 
in  tjie  custody  of  som^  third  person,  intermediate  between  the 
seller  who  has  parted  with,  and  the  buyer  who   has   not  yet 
acquired  actual  possession.'     And  that  language  was  adopted  by 
Vice-Ohancellor    Wood  and    by  Lord   Cairns  in   Bemdtson  v. 
Strang   (18)."     So   Brett,    L.J.,   says: — "Here  the   purchaser 
entered  into  an  agreement  with  the  owner  of  the  ship  that  the 
ship  should  take  the  clay  to   Glasgow,  and  the  vendors  were 
bound  to  put   that  clay  on  board  that  ship  to  be  carried  to 
Glasgow.     It  was  not  the  purchaser's  own  ship,  but  that  of  the 
shipowner,  and  the  clay  when  delivered  on  board  was   to  be 
carried  to  Glasgow.     The  question  is  whether  the  transit  was  at 
an  end  before  the  arrival  of  the  ship  at  Glasgow.    It  seems  to 
me  that  several  decided  cases  shew  that  it  was  not.     In  James  v. 

(16)  11  Ch.  D.  5G0.  (17)  8  M.  &  W.  328.  (18)  L.K.  4  Eq.  481. 
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Qrifin  (19),  Baron  Parke  laid  down  the  law  thus :— '  Of  tlie  law        ^»^' 

on  this  subject,  to  a   certain   extent,  and   sufficient  for    the      Lyons 

decision  of  this  case,  there  is  no  doubt.     The  delivery  by  the    hoffnung. 

reodor  of   goods  sold  to  a  carrier  of  any  description,   either  windeiferJ. 

exjnreasly  or  by  implication  named  by  the  venjdee,  and  who  is  to 

cany  on  bis  account,  is  a  constructive  delivery  to  the  vendee ; 

but  the  vendor  has  a  right,  if  unpaid,  and  if  the  vendee  be 

inaolvent,  to  retake  the  goods  before  they  are  actually  delivered 

to  the  vendee,  or  someone  whom  he  means  to  be  his  agent,  to 

take  possession  of  and  keep  the  goods  for  him,  and  thereby  to 

replace  the  vendor  in  the  same  position  as  if  he  had  not  parted 

with  the  actual   possession/     The   distinction   there  taken  is 

between  a  constructive  and  an  actual  delivery  to  the  purchaser^ 

and  he  says  that  if  there  is  only  a  constructive  delivery  to  the 

pnrchaser,  the  transit  is  not  over  until  the  goods  have  been 

actually  delivered  to  him  or  his  agent/^     And  in  the  same  case 

CoUon,  L.  J.,  says :     "  The  rule  was  stated  by  Lord  Oaims  in 

Berndtsen  v.  Strang  (18),  and  I  think  it  is  clearly  established 

that  so  long  as  the  goods  are  in  the  hands  of  a  carrier,  as  carrier, 

tiiey  are  not  in  the  actual  possession  of  the  purchaser,  whoever 

I  may  have  nominated  the  carrier.     The  contract  with  a  carrier 

^  to  carry  ^oods  does  not  make  the  carrier  the  agent  or  servant  of 

I  the  person  who  coniracts  with  him,  whether  he  be  the  vendor  or 

pnrchsBer  of  the  goods.''     This  being  the  law  bearing  upon  the 

case  under  consideration,  the  question  for  our  determination  is 

whether  it  is  applicable  to  the  facts  disclosed  at  the  trial,  and 

kfore  stated  by  me,  and  whether  the  direction  of  the  learned 

Judge  which  is  complained   of  was  correct.     The  contention 

9D  beiulf  of  the  plaintiEE  at  the  trial,  and  before  us,  was  that  the 

tnmakua    of    the    goods  ended  at    Howard   Smith  and   Co.'s 

ivharE ;    that  the  goods  were  delivered  there  to  Howard  Smith 

Co«,  not  as  carriers,  but  as  the  agents  of  the  defendants ; 

that^    even     supposing     they    had    been     delivered    to 

Smith    and    Co.    as    carriers,  the    payment    of    the 

ht  by  Clare,  and  the  giving  up  by  him  to  Howard  Smith  and 

of  the  shipping  receipts  which  Hoffnung  and  Co.  had  obtained 

Howard  Smith  and  Co..  and    obtaining  fresh   shipping 

(19)  2  M.  &  W.  623. 
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1888.       receipts    from     Howard     Smith    and    Co.^  constituted   tihem 
Lyons       Glare's  agents,  and  pat  an  end  to  the  tranritu^,  as  snch  a  delivery 
HoFPNUNo.  ^o'l^^i  b®  equivalant  to  a  delivery  to  Clare.     In  support  of  Uus 
Windever  J    contention,  it  was  urged  that  the  facts  of  the  case  brought  it 
within  Dixon  v.  BaJdwen  (20),  Valpy  v.  Oibson  (21),  Kendall  v. 
Marshall  (22),  and  Ex  parte  Miles  (23).     It  was  argued  on  the 
other  hand,  on  behalf  of  the  defendants,  that  the  case  came  within 
Bodger  v.  Oomptoir  d^Escampte  de  Paris  (12),  Ex  parte  Watson  (14), 
and  Ex  parte  Bosevear  China  Olay  Company  (16).     The  question 
is,  within  which  class  of  cases  does  this  case  come  ?    In  Dixon  v. 
Baldwen  the  transittis  was  held  to  be  at  an  end,  because,  as  Lord 
Ellenborough  pointed  out  in  his  judgment :  '^  The  goods  had  ao 
far  gotten  to  the  end  of  their  journey  that  they  waited  further 
orders  from  the  purchaser  to  put  them  again  in  motion  to  com- 
municate  to   them  another   substantive   destination,   and  tliat 
withoutsuch  orders  they  would  continue  stationary."   LeBlanCji., 
bases  his  judgment  on  the  same  ground,  that  the  agents  to  whom 
the  goods  were  sent  by  the  vendors  on  the  order  of  the  purchaser 
did    not    know    where    to    send  the  goods  till  they  received 
instructions  from  the  purchaser.     In  Valpy  v.  Oibson  (21),  it  was 
held  that  the  transitus  had  ended  because  the  goods  sent  to  &e 
shipping  agents  were  to  be  held  by  them  subject  to  such  orders 
as  the  purchaser  might  give  as  to  the  forwarding  them  to  any 
destination  he  chose,  and  were  afterwards  taken  in  possession  by 
the  purchaser.    In  Kendall  v.  Marshall  (22) ,  the  purchaser  bought 
goods  at  Bolton,  saying  nothing  as  to  the  place  of  delivery.    He 
afterwards  arranged  with  the  defendants,  who  were  carriers  and 
forwarding  agents  at  Garston,  that  the  goods  should  be  sent  to 
them    from    Bolton     and     be    shipped  by   them    to    Bouen. 
He  then  directed  the  defendants  to  send  the  goods  to  Grarston, 
and  there  they  were  sent.     As  between  the  purchaser  and  the 
vendor    no   destination  was  mentioned   or    contemplated    but 
Garston.     Under  these  circumstances  the  Court  of  Appeal  of 
course  held  that  the  transitiLS  of  the  goods  ended  at  GrarstoUj 
upon  their  reaching  the  hands  of  the  defendant's  agent.     The 
following   portion    of    the    judgment    of    Brett,  L.J.^  is  most 

(20)  6  Eaat.  175.  (22)  Jl  Q.B.  D.  357. 

(21)  4  C.B.  837.  (23)  16  Q.B.  D.  46. 


VOL.  IX.]  CASES  AT  LAW.  325 

pttrfcinent  to  tlie  facts  of  this  case  : — ^^  If,"  he  says,  '^  there  has        >^^- 
been  a  deliyery  of  goods  to  the  vendee,  and  an  appropriation  of      Ltoms 
thdm  to  his  own  use,  the  right  of  stoppage  does  not  exist.     In  a   HovFNirNa. 
case  of  that  kind  the  property  in,  and  the  possession  of,   the  ^^i^^^  j. 
goods  have  passed  to  the  vendee.     But  where  the  goods  are  in 
Ae  course  of  transit  from  the  vendor  to  the  vendee,  although 
the  property  has  passed  to  the  vendee,  and  although  he  has  the 
oonstmctive   possession   of    them^   the   right   to  stop  prevails. 
Where  the  goods  have  been  appropriated  by  the  vendor,  and 
have  been  delivered  by  him  to  a  carrier  to  be  transmitted  to  the 
Teadee,   a  constructive  possession  exists  in  the  vendee ;  never- 
theless, whilst  the  goods  are  in  the  hands  of  the  carrier,  they  are 
in  the  course  of  transit,  and  the  right  of    stoppage  may  arise. 
There  is  another  kind  of  constructive  possession  by  the  vendee ; 
ftat  is,  when  the  goods  have  been  delivered  to  the  carrier,  and 
have  reached  the  hands  of  an  agent  to  the  vendee  to  be  held  at 
his  disposal.     When  the  goods  are  in  actual  transit,  hardly  any 
difliculty  occurs  in  determining  the  rights  of  the  parties.     But 
there  may  be  a  difficulty  when  the  goods  are  in  the  hands  of  an 
agent,  to  be  held  by  him  at  the  disposal  of  the  vendee.     The 
goods  may  not  have  reached  the  end  of  the  transit  as  originally 
eontemplated ;  they  may  have  come  only  to  an  intermediate  stage. 
The  question  is  not  necessarily  solved  by  what  was  said  before 
Ihe  contract  was  entered  into  :  but  what  was    said  may  be  a 
nuUerial  fact  to  be  considered,  because  it  may  determine  where 
the  transit  ended.     I  think  that  the  definition  of  transitua  is  well 
given  in  Abbott  on  Merchant  Ships  and  Seamen^  part  3,  ch.  9,  p. 
S74  (5th   ed.).     The  principle  is   there   stated  in  the  following 
terms : — '  Goods  are  deemed  to  be  in  transitu  not  only  while  they    . 
■  mnain  in  the  possession  of  the  carrier,  whether  by  water  or  land, 
asd  although  such  carrier  may  have  been  named  and  appointed 
by  the   consignee ;  but,   also,  when   they   are  in  any  place  of 
\  deposit  connected  with  the  transmission  and  delivery  of  them, 
[  lad  until  they  arrive  at  the  actual  or  constructive  possession  of 
'like  consi^ee.'     It  is  clear  that  the  author,  in  the  latter  part  of 
Ffios  definition,  is  alluding  to  the  second  kind  of  constructive 
possession.     If  the  wording  of  the  latter  clause  may  be  enlarged, 
!  I  should  prefer  it  to  stand  thus  :  ^  but  also  when  they  are  in  any 
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1888.       place  of  deposit  connected  with  the  transmission  and  delivery  of 

Lyons       them^  having  been  there  deposited  by  the  person  who  is  carry- 

HoiTNUNG.  ^^g  them  for  the  purpose  of  transmission  and  delivery  until  they 

jTxndeyerJ.  arrive    at    the    actnal    possession  of  the  consignee,  or  at  the 

possession  of  his  agent,  who  is  to  hold  them  at  his  disposal  and 

to  deal  with  them  accordingly/     In  the  present  case  the  goods 

were  purchased  at  Bolton  of  the  defendants  Ward  and  Co.;  it 

was  not  part  of  the  contract  of  sale  that  they  should  be  sent  to 

Grarston.     The  vendee  afterwards  ordered  that  the  goods  should 

be  sent  to  the  defendants,  Marshall,  Stevens  and  Co.,  at  Garston. 

He  did  not  direct  Ward  and  Co.  to  deliver  the  goods  to  Marshall, 

Stevens  and  Co.,  in  order  that  they  might  be  sent  to  Rouen.   If 

a  direction  of  that  kind  had  been  given,  the  transit  would  have 

been  from  Bolton  to  Rouen ;  but  the  fact  is  widely  different. 

Ward  and  Co.,  the  vendors,  gave  no  order  to  Marshall,  Stevens 

and  Co.;  the  vendee  gave  the  order  to  Marshall^   Stevens  and 

Co.  to    forward  them  to   Rouen.     It    has    been    argued    that 

Marshall,  Stevens  and  Co.  were  only  carrying  agents ;  the  truth 

is  that  they  were  to  act  as  agents  for  the  vendee  at  Ghurston, 

and  to  keep  them  until  the  ship  should  be  ready  to  sail.''    Ex 

parte  Miles  (23)  was  a  case  like  Dixon  v.  Baldwen  (20),  where  the 

Court  held  that  the  logical  commercial  interpretation  of  the  letters, 

invoice,  and  documents  shewed  that  the  goods  were  sent  by  the 

vendors  to  an  agent  of  the  purchaser,  and  that  with  that  agent 

they  were  to  remain  waiting  for  the  directions  of  the  purchaser. 

At  the  agents  they  remained  waiting  further  orders  to  put  them 

again    in  motion.     Under   these   circumstances    the  Court    of 

Appeal  held,  as  in  Dixon  v.  Baldwen,  that  the  transitus  ended 

with  the  agent  to  whom  they  were  delivered  to  await  the  orders 

of  the  purchaser  as  to  their  destination.     To  decide  whether  the 

present  case  comes  within  the  principles  laid  down  in  these  three 

cases,  it  is  necessary  to  determine  what,  in  the  words  of  Bayleyy 

L.  J.,  in  Ex  parte  Miles  (23) ,  is  the  logical  commercial  interpretation 

of  all  that  passed  between  Clare  and  the  defendants.     Were  the 

goods,  as  the  plaintiff  contends,  to  be  sent  to  Howard  Smith  and 

Co.  simply  as  the  agents   of  Clare,  with  them   to   await  nevir 

instructions  and  new  orders  to  put  them  again  in  motion,  or 

were  they  delivered  to  Howard  Smith  and  Co.  in  order  that  they 

(20)  5  East.  176  (23)  16  Q.B.D.  89. 
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might  be  sent  to  Clare  at  Kimberley  ?     To  my  mind  the  clear        ^^^- 

business  interpretation  of  what  was  proved  to  have  taken  place       Lyons 

between  Clare  and  the  defendants  was  a  direction  to  them  to    hoffnun^. 

deliver  the  goods  to  Howard  Smith  and  Co.,  in  order  that  they   windeyer  J. 

might  be  sent  to  Kimberley,  if  indeed  it  was  not  an  express 

direction  to  ship  the  goods  to  Kimberley  ^'  direct,"    as  Clare 

himself  said  it  was  when  examined  in  the  Insolvency  Conrt.     For 

it  most  be  remembered  they  were  sold  and  delivered  at  "  in 

bond  "    prices  to  be  shipped  out  of  the  colony.     If,  as  Lord 

Justice  Bowen  says  in  Kendall  v.  Marshall  (22),  with  respect  to  the 

question  what  was  the  transitus,  **  the  real  test  is  not  what  is 

said,   but  what  is  done,"   the    actions   of   Clare  and  of    the 

defendants  immediately  on  the  goods  being  ordered,  when  they 

are  examined,  leave  no  doubt  about  the  matter.     A.s  I  have 

already  pointed  out,  the  distinct  evidence  of  Marks  and  Baird 

that  Clare  directed  them  to  ship  the  goods  by  the  Gambier  to 

Kimberley  was  entirely  uncontradicted  by  him,  though  he  heard 

it  given  in  Court.     His  evidence  in  chief  was  simply  that  he  told 

Davis  to  send  the  goods  to  Howard  Smith  and  Co.,  and  gave 

him  no  further  instructions,  saying  nothing  about  Marks  and 

Baird.     It  is  charitable  and  reasonable  to  suppose  that  the  reason 

for  his  not  specifically  contradicting  Davis'  statement  that  he  had 

told  him  to  ship  to  Kimberley  by  the  Gambier,  which  was  lying 

at  Howard  Smith  and  Co.'s  wharf,  after  he  heard  that  most 

important  evidence    given,  was  that  his  memory  having  been  * 

refreshed  by  the  account  of  the  interview  given  by  Davis,  he 

could  not  deny  its  truth.     The  truth  of  the  evidence  given  by 

Davis,  Marks,  and  Baird,  as  to  the  instructions  given  to  them  to 

ship  the  goods,  is  confirmed  by  the  fact  that  immediately  after 

their  last  interview  with  him,  two  days  after  he  had  selected 

the  goods,  the  goods  are  «ent  with  Howard.  Smith  and  Co.'s 

leceipt  form  to  that  firm  for  shipment  by  the  Ga,mbier,   such 

receipt  form  describing  the  defendants  as  the  shippers.     It  may 

be  here  stated  that  it  was  explained  that  large  firms  like  the 

defendants  keep  receipt  forms  of  different  shipping  firms  ready 

for  use,  which  explains  how  the  forms  were  filled  up  by  the 

defendants  before  being  sent  to   Howard  Smith  and  Co.  for 

Bignature.     This  procedure  on  the  part  of  the  defendants  shews 

(22)  11  Q.B.D.  356. 
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^^^-       that  they  sent  the  goods,  not  to  Clare  at  Howard  Smith  and 

Ltoms  Co/s  wharf,  nor  to  Howard  Smith  and  Co.,  as  the  agents 
HorFNCNG.  ^^  Clare^  to  await  his  instructions  as  to  the  destination  of 
Windeyer  J,  *^®  goods,  but  to  Howard  Smith  and  Co.  simply  as  carriers, 
in  order  that  the  goods  might  be  sent  to  Kimberley.  They  were  in 
point  of  fact  shipped  by  the  defendants,,  as  is  evidenced  by  the 
fact  that  they  actually  received  the  shipping  receipts  or  so-called 
bills  of  lading  for  the  goods,  in  which  they  were  described  as 
shippers,  and  the  consignee,  W.  Clare,  Kimberley.  Whatever 
was  said,  it  is  quite  clear  that  the  defendants'  understanding  of 
the  arrangement  between  them  and  Clare  was  that  they  were  to 
ship  the  goods  ;  and  whatever  may  have  been  his  intention,  they 
in  point  of  fact  did  ship  the  goods.  If  there  was  a  mis- 
understanding between  them,  and  they  never  were  ad  idem  upon 
the  question  as  to  who  was  to  ship  the  goods,  the  fact  remains  ^ 
that  the  defendants  shipped  them  ;  and  if  there  was  no  binding 
contract  upon  the  point  between  them,  the  fact  is  that  the  goods 
were  shipped  by  the  defendants.  Looking  at  the  whole  of  the 
evidence,  there  seems  to  me  no  ground  whatever  for  the  con- 
tention on  behalf  of  the  plaintiff  that  the  goods  were  delivered  to 
Howard  Smith  and  Co.  as  wharfingers,  and  not  as  carriers.  Bat 
it  is  argued  that  whatever  the  opinion  of  the  Court  may  be  upon 
the  point,  the  finding  of  the  jury  in  answer  to  the  first  three 
questions  is  conclusive,  and  that  the  verdict  therefore  cannot  be 
*  disturbed.     In  this  case,  as  in  every  other,  the  Court  is  bound  to 

treat  the  finding  of  a  jury  with  all  proper  respect,  and  should, 
even  if  it  differs  in  opinion  from  the  jury,  support  its  finding  if 
there  is  evidence  upon  which  it  could  fairly  be  based.  In  this 
case,  however,  the  finding  of  the  jury  in  answer  to  the  first 
question  appears  to  me  altogether  opposed  to  the  uncontradicted 
testimony  of  Marks  and  Baird.  Where,  I  would  ask,  is  there 
any  evidence  that  Clare  instructed  the  defendants  to  deliver  the 
goods  to  him  at  Howard  Smith  and  Co.'s  wharf  in  the  sense  that 
they  were  to  be  delivered  there  as  if  at  home,  or  to  await  his 
disposal  of  them? — ^for  that  ia  the  delivery  necessary  for  the 
plaintiff's  contention — and  where  is  there  any  evidence  whatever 
that  the  defendants  accepted  such  instructions  ?  Clare  does  not 
give  one  single  word  of  evidence  to  the  effect  that  the  defendants 
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agreed  to  deliver  the  goods  at  Howard  Smith  and  Co/s  wharf.        ^Q^- 
Whilst  there  is  the  entirely  uncontradicted  evidence  of  Marks      Lyons 
«id  Baird,  and  the  speoifically  uncontradicted  evidence  of  Davis   hoptouno. 
flat  he  directed  the  goods  to  be  sent  to  Howard  Smith  and  Co.  for  f^indeyer  J. 
shipment  to  Kimberlej^  and  an  utter  absence  of  any  evidence  of 
consent   by   the   defendants   to   deliver   to   Clare   at   Howard 
Smith  and  Co.'s  wharf,  there  is  the  all-powerful  evidence  that  the 
defendants,   so  &r  from  acting  as  if  they  had  accepted  any 
instructions  to  deliver  to  Clare  at  Howard  Smith  and  Co.'s  wharf, 
shipped   the  goods  themselves  and  got  the  shipping  receipts, 
or  bills  of  lading,  for  them.     This  uncontradicted  undoubted 
fcct    conclusively    shews    that    in     answering    in    the    affir- 
mative   the    second    question,    ^'Did   the   defendants    in    fact 
deliver  the  goods  at  Howard  Smith  and  Co.'s  wharf,  in  accor- 
dance with  such  instructions  V^  the  jury  answered  erroneously. 
The  meaning  of  that  answer  to  avail  the  plaintifF  must  be  that  the 
defendants  delivered  the  goods  at  Howard  Smith  and  Co/s  wharf, 
aa  if  they  had  delivered  them  at  home  to  Clare,  and  that  they 
delivered  them  to  him  intending  such  delivery  to  be  the  end  of 
the  tratuitus  to  him.     So  far  from  this  being  the  case,    the 
shipment  of  the  goods  by  the  defendants  shews  that  they  regarded 
the  goods  as  still  being  on  the  way  to  Clare,  and  the  transitus, 
instead  of  being  ended,  was  still  continuing.     As  Bowen,  L.  J., 
says,  the  real  test  is  not  what  was  said,  but  what  was  done,  and 
Hhe  shipping  of  the  goods  by  the  defendants  speaks  trumpet- 
tongoed  against  the  finding  of  the   jury.      As    Cotton,   L.J., 
oheerves  in  the  case  of  Kendall  v.  Marshall  (22), when  commenting 
upon  the  case  of  Ex  parte  Boseoear  China  Clay  Company  (16),  'Hhe 
patting  of  the  goods  on  board  the  vessel  was  an  indication  that 
the  goods  were  to  go  a  voyage  which  was  not  only  unfinished  but 
was  not  even  begun.^'     It  is  no  doubt  true  that  the  defendants 
did  deliver  the  goods  at  Howard  Smith  and  Co.'s  wharf,  but  the 
qneatioii  is,  for  what  purpose  did  they  deliver  the  goods  there  ? 
Did  they  deliver  them  there  as  if  at  the  end  of  their  journey,  as 
hat  as  the  defendants  were  concerned,  or  for  the  purpose  of 
Skipping  them  to  Kimberley  ?    It  appears  to  me  that  the  question, 
to  have  been  of  any  real  use  in  deciding  the  case,  should  have 

(22)  11  Q.B.D.  367.  (16)  11  Ch.  D.  660. 
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^^^' been  specifically  framed  in  this  way,  and  that  its  not  being 

Lyohb      framed  in  this  way  has  caused  whatever  there  is  of  difficulty  in 
HoFFNUNQ.  *l^o  case.    The  learned  Chief  Justice,  however,  by  his -direction  to 
Windeyer  J.  *^®  T^^f  ^  which  I  shall  more  specifically  allnde  presently,  aeems 
to  have  thought  that  the  delivery  of  the  goods  by  the  def endantB 
to  Howard  Smith  and  Oo.,as  carriers,  would  not  have  affected  tbe 
rights  of  the  parties,  and  for  this  reason,  I  presume,  framed  tlw 
question  as  it  was  put  to  the  jury.     There  was,  no  doubt,  such  a 
delivery  at  Howard  Smith  and  Co.'s  wharf  as  would  pass  die 
property  in  the  goods  to  Clare  by  constructive  delivery,  and  very 
probably  the  jury,  considering  only  the  kind  of  delivery  which  is 
necessary  to  establish  a  case  of  goods  sold  and  delivered,  and 
not  being  instructed   to   distinguish   between   a    constructive 
delivery    and    the    actual    delivery   necessary  to   terminate  a 
transitusy  would  fall  into  error  when  considering  a   question 
framed  as  the  first  question  was.     In  this  case  all  the  evidence 
points  to  the  conclusion  that  the  case  comes  within  the  law  as 
laid  down  by  Brett,  L.J.,  in  Kendall  v.  Marshall  (22)  :—"  Where 
the  goods  have  been  appropriated  by  the  vendor  and  have  been 
delivered  by  him  to  a  carrier  to  be  transmitted  to  the  vendee,  a 
constructive  possession  exists  in  the  vendee ;  nevertheless,  whilst 
the  goods  are  in  the  hands  of  the  carrier  they  are  in  the  coarse 
of  transit,  and  the  right  of  stoppage  may  arise.''    Jn  this  case 
there  is  no  evidence  that  the  goods,  when  they  were  delivered  at 
Howard  Smith  and  Co.'s  wharf,  got  into  the  actual  possession 
either  of  Clare,  or  of  an  agent  who  was  to  hold  them  at  his 
disposal.     On  the  contrary,  the  evidence  is  all  the  other  way,  aod 
shews  that  Howard  Smith  and  Go.  received  the  goods  to  be  sent 
out  of  the   colony,  some  of  them  in  bond,  merely  as  carriers 
acting  under  the  instructions  of  the  defendants  as  shippers.    How 
the  jury  arrived  at  the.conclusion,  which  they  did  in  their  answer 
to  the  third  question,  that  Clare  did  not  instruct  the  defendant 
to  ship  the  goods  by  the  Gambier,  in  face  of  the  uncontradicted 
evidence  of  Marks  and  Baird,  it  is  impossible  to  understand,  as 
not  one  single  word  has  been  urged  against  the  respectability 
and  credibility  of  these  witnesses,  and  especially  as  Clare  himselfr 
in  the  Insolvent  Court,  stated  that  the  goods  were   shipped 
"direct"  for  Kimberley  by  the  defendants,  on  his  order.    In 

(22)  11  Q.B.D.  864. 
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die  hurry  of  nUi  pritu  it  seems  to  me  tliat  the  fact  that  the       ^s^- 

evidence  of  Marks  and  Baird  was  uncontradicted  must  have  been      Lyons 

lost  sight  of,  and  in  the  ntter  absence  of  any  imputation  upon   HoiriraNa. 

ttieir  yeraoity,  confirmed  as  it  is  by  the  actings  of  the  defendants  ^^r^^^^^  j 

in  shipping^  the  goods,  the  finding  seems  to  me  absolutely  wrong. 

In  this  case  I  attach  no  particular  weight  to  the  report  of  the 

Ohief  JuMce  that  in  his  opinion  the  verdict  and  findings  are 

correct,  as  it  is  not  a  case  of  direct  conflict  between  witnesses, 

where  the  opportunity  of  observing  their  demeanour  becomes 

important.      Here   it   is   quite   as   possible   for   the   Court  to 

draw   a   correct    inference    from    the    documentary    evidence 

and  the  actings  of   the  parties  as  it  was  for  the  presiding 

Jndge,  whose  opinion,   moreover,  in  this  case  seems  to  me 

to  be   founded   upon    what   I  regard  as   an  erroneous  view 

of  the  law.    It  must  be  remembered,  moreover,  that  the  Ohief 

JusHee  acquiesced   in    the   granting   of  the   rule   iviai  on   the 

ground  that  the  verdict  was  against  evidence.    The  conclusion,  to 

my  mind,  is  irresistible  and  overwhelming,  that  in  ordering  the 

goods  to  be  sent  to  Howard  Smith  and  Co.,  Clare  directed  them  to 

be  sent  there  in  order  that  they  might  be  sent  to  Kimberley,  and 

as  Brett,  L.J.,  points  out  in  Kendall  v.  Marshall  (22),  p.  365,  a 

direction  of  that  kind  (equivalent  to  ordering  the  goods  to  be 

sent  to  Marshall,  Stevens  and  Co.,  in  order  that  they  might  be 

sent  to  Bouen)    would   make   the   transitua  from   Sydney   to 

Kimberley.     As  Matthew,  J.,  says  in  Bethell  v.  Olarh  (25),  the 

authorities  shew  that  although  the  fact  that  a  person  has  been 

named  by  the  buyer  to  the  seller  to  receive  the  goods  is  some 

evidence,  it  is  by  no  means  conclusive  evidence,  that  the  receipt 

by  that  person  is  the  end  of  the  transit.     Where  the  goods  have 

not  been  actually  delivered  to  the  purchaser  himself  the  crucial 

question  is.  Have  they  been  delivered  to  someone  who  holds  them 

far  the  purchaser  and  for  some  other  purpose  than  that  of  merely 

canying  them  to  their  ultimate  destination  f     In  this  case  the 

reeeipts  signed  by  Howard  Smith  and  Co.,  on  the  goods  being  sent 

to  them  by  the  defendants  as  "  shippers,^^  and  the  subsequent 

^ieEvery   of  shipping  receipts  or  bills   of  lading  by   Howard 

&niih  and  Co.  to  the  defendants,  conclusively  shew  that  they 

(25)  19  Q3.D.  559. 
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1888.       received  the  goods^   not  as   wharfingers  on   behalf  of  Clare, 
Lyons       but  as  carriers  for  the   defendants.     If  it  is   suggested,  aa 
HoOTNUNG.  ^^^  suggested  during  the   argument,   that  the  shipment  by 
WindeyerJ,  ^^^  defendants  was  a  thing   of   which   they   could  not  avail 
themselves^    as    it   was    in    violation    of    a   contract,  I  wk, 
where  is  the  evidence  of  any  agreement  by  the  defendants  to 
leave  the  shipment  of  the  goods  to  Clare  ?     Clare  gave  no  such 
evidence,  and  everything  the  defendants  did  shews  at  the  most 
that  they  did  not  so  understand  him.     But,  even  supposing  the 
defendants  violated  an  agreement  to  deliver  to  Clare,  and  to  leave 
the  shipment  of  the  goods  to  him,  I  am  of  opinion  that,  whatever 
right  of  action  for  breach  of  agreement  might  thereby  have  been 
given  to  Clare,  the  right  of  stoppage  in  transitu  will  still  depend  on 
what  the  defendants  did,  and  if,  by  oversight  or  design,  they, 
instead  of  delivering  to  Clare  at  the  wharf,  shipped  the  goods  bo 
aa  to  protect   their  rights   by  a  longer  transihts,  the  right  of 
stoppage  would  still  remain  just  as  effectually  as  if,  having  been 
ordered  by  Clare  to  ship  in  a  ship  of  his  own,  as  in  his  own  cart, 
they  had  chosen  to  ship  the  goods  to  him  by  a  carrying  vessel 
selected  by  themselves,  since  the  goods   would   still  be  in  flie 
custody  of  a  third  party  intermediate  between  the  seller  who  has 
parted   with  and  the  buyer   who  has  not  yet  acquired  actaal 
possession,  which,  as  Bolfey  B.,  says,  in  Oibson  v.  Carruthers  (26), 
is  of  the  very  essence  of  the  doctrine.     In  this  case,  as  in  Bethdl 
V.  Olark,  the  shipowners  were  at  most  agents  of  the  buyers,  not 
to  hold  but  to  forward  the  goods.     Taking  the  view  that  I  do  of 
the  evidence  in  this  case,  the  special  finding  of  the  jury  no  more 
helps  the  plaintiff  than  a  general  verdict  in  his  favour,  as  the 
special  findings  are,  to  my  mind,  utterly  unsupported  by  any  such 
evidence  as  would  warrant  them.     It  is  impossible  to  say  that 
the  goods  when  delivered  at  Howard  Snjith  and  Co.'s  wharf  came 
to  the  actual  possession  of  Clare — that  they  were  "  at  home  in 
the  hands  of   the  purchaser,"    to  use    the  words  of   the   Vice- 
Ohancellor  in  Bemdtson  v.  Strang  (5).     He  never  touched  them 
or  dealt  with  them  in  any  way  by  re-packing  or  otherwise.     He 
simply  saw  them  there  after  they  had  been  delivered  to  Howard 
Smith  and  Co.  by  the  defendants  to  be  shipped.  .   It  is    true 
(5)  L.K.  8  Ch.  588.  (26)  8  M.  &  W.  321. 
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that  he  had  seen  Howard  Smith  and  Co.  before,  and  arranged        ^^^- 

with  them  as  to  the  rate  of  freight,  but  he  had  not  arranged  with      Lyons 

them  to  receive  the  goods  otherwise  than  for  the  simple  purpose   hoffnunq. 

of  shipment,  as  was  done  by  the  purchasers  in  Rodger  v.  Oomptoir  f^^^ndeyer  J. 

tEtcampte  de  Paris  (8) .   The  goods  were  not  in  Howard  Smith  and 

C(>.'8  hands  awaiting  any  directions  of  Clare,  nor  did  they  require 

any  fresh  orders  from  him  to  give  them  a  new  impetus  upon  a 

fresh  transifris.    When  they  came  to  Howard  Smith  and  Oo.'s 

they  came  there  delivered  by  the  defendants  to  be  forwarded  to 

Kimberley,  and  thither  they  would  have  gone  under  the  shipping 

receipts  or  biUs  of  lading  given  to  the  defendants  had  Clare  never 

grren  any  instructions  himself  to  Howard  Smith  and  Co.     They 

were  stiU  in  the  transitus  on  which  they  had  been  sent  by  the 

defendants,  and  that  transitus  was  in  no  way  interfered  with 

by  Clare.    Under  these  circumstances,  it  is  clear  that  the  case 

does  not  fall  within  the  cases  cited  by  thd  plaintiff,  but  within  the 

case  of  Rodger  v.  Oomptoir  d'Eacompte  de  Paris  (8),  from  which  I 

am  unable  to  distinguish  it,  and  wbich  in  all  its  circumstances  it 

remarkably  resembles.     Having  thus  come  to  the  conclusion  that 

the  goods  were  delivered  to  and  in  the  hands  of  Howard  Smith 

and  Co.   simply  as   carriers,  and   that  the   transitus  was  from 

Sydney  to  Eamberley,  the  only  question  that  remains  for  decision 

is  whether  Clare  terminated  the  transitus  by  getting  the  goods 

into  his  actual  possession,  or  into  the  hands  of  an  agent  who  held 

them  as  his  servant.     This  question  brings  us  to  the  direction  of 

the  learned   Chief  Justice,  who  told  the  jury  ''that  if  Clare 

banded  up  to  Howard  Smith  and  Sons,  Limited,  the  bills  of 

lading  or  shipping  receipts  received  by  him  from  the  defendants, 

and  received  from  Howard  Smith  and  Sons,  Limited,  another  bill 

of  lading  it  was  of  no  moment  whether  the  latter  bill  of  lading 

contained  the  names  of  tiie  defendants  as  shippers,  because  if  at 

thai  time  Howard  Smith  and  Co.  entered  into  a  contract  with 

Clare  to  carry  these  goods,  and  were  paid  freight,  then  there 

would  be  a  fresh  contract,  under  which  Howard  Smith  and  Sons, 

Limited,  became  Clare's  agents,  and  it  would  be  equivalent  to  a 

driiwery  to  Clare."     Regarding  the  law  as  laid  down  in  the  cases 

already  dted  as  well  established,  I  am  clearly  of  opinion  that 

ihe  direction  given  by  the  learned  Chief  Justice  was  erroneous. 

(8)  L.K.  2  F.C.  3U8. 
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^^^-       In  agreeing  witli  Howard  Smith  and  Co.  for  the  shipment  of  tha 

Lyons      goods  as  he  did^  Clare  gfave  no  new  impetus  to  the  goods  to  send 

HovFinjNa.  them  on  their  way,  and  he  gave  no  new  destination  to  them.    At 

Windeyer  J.  ^^^  ^me  he  agreed  with  Howard  Smith  and  Co.  the  goods  were 

already  shipped  to  Kimberley,  and  moving  on  to  their  destination 

under  the  impetus  given  to  them  by  the  defendants^  to  the  same 

destination  to  which  Howard  Smith  and  Co.  agreed  to  oarry  them 

for  Clare.     The  contract  which  he  made  with  them  was  with 

them  simply  as  carriers,  not  as  his  agents  in  the  sense  of  servants. 

By  making  this  contract  he  did  not  get  the  goods  into  his  actoal 

possession.     On  the  contrary,  they  remained  in  the  possession  of 

Howard  Smith  and  Co.,  simply  as  carriers,  as  they  were  before. 

Such   a   transaction,  therefore,  could   not    be   equivalent  to  a 

delivery  to  Clare.     The  case  comes  in  this  respect  within  the  case 

of  Bemdtaon  v.  Strang  (27),  now  citedj  as  reported  on  appeal. 

In  that  case  timber  was  sold  by  the  plaintiff  to  Langton  and 

Bobertson.     The    timber   was   appropriated    according   to  the 

contract,  and  was  put  on  board   a  particular    ship.     A  bill  of 

lading  was  obtained  by  the  plaintiff,  which  was  endorsed  over  to 

Langton  and  Robinson.    Without  going  further.  Lord  Chancellor 

Oaims,  in  his  judgment,  says  : — ''These  circumstances  clearly 

operated  to  transfer  the  property  in  the  timber  to  Langton  and 

Robinson,  but  the  question  remains  as  to  the  possession  of  the 

timber.     The  contract  originally  stipulated  that  the  timber  should 

be  delivered  free  on  board  a  ship  or  ships  to  be  provided  by  the 

vendors.     That  part  of  the  contract  was  varied  afterwards,  and 

an  arrangement  was   substituted    that   Messrs.    Langton  and 

Robinson  should  themselves  charter  a  vessel  to  convey  the  timber 

from  Sweden  to  London.     .     .     .     The  timber  was  delivered  free 

on  board  the  ship,  which  was  chartered  by  Langton  and  BobinsoBi 

and  it  appears  to  me  that  the  case  is  exactly  such  a  case  as  is 

pointed  out  by  the  words  of  Lord  Oranworth  in  Oibson  v.  Oarruihers 

(26).     The  goods  put  on  board  the  ship  were  'in  the  custody  of 

some  third  person  intermediate  between  the  seller  who  has  parted 

with  and  the  buyer  who  has  not  yet  acquired  actual  possession.' 

I  think  the  very  best  test  is  afforded  by  the  question,  what  would 

be  the  case  suppose  the  shipowner  or  shipmaster  had  miscon* 

(26)  8  M.  &  W.  326.  (27)  3  Ch.  App.  588. 
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ducfeed    himself 9    and    either    carelessly    lost    the    goods    or        ^^^' 
misdeliyered  them  ?     The  purchaser^  by  virtue  of    his  right  of      Lyons 
property  in  the  goods^  would  bring  an  action  against  the  owner   hoffnuno. 
of  the  ship,  and  would   declare   that   he,   the   purchaser,   had  wi^^deyer  J. 
entrusted  the  goods  to  his  care,  and  that  they  were  in  his  hands 
for  the  purpose   of  being  safely  carried  to  and  delivered  in 
London,  and  that  during  the  time  they  were  so  in  his  custody  as 
carrier  or  middle  man,  the  goods  had  come  to  loss  by  virtue  of 
his  misconduct.      All    that    supposes    possession,  not    in  the 
pnrchaser,  but  in  the  shipowner,  by  means  of  his  custody."    The 
law  is  stated  to  the  same  effect  by  ParJce,  B.,  in  the  case  of 
Whitehead  v.  Andersim  (28) :  "  A  case  of  constructive  possession 
18,  where  the  carrier  enters  expressly  or  by  implication  into  a 
new  agreement,  distinct  from  the  original  contract  for  carriage, 
^  hold  the  goods  for  the  consignee  as  his  agent,  not  for  the 
purpose  of  expediting  them  to  the  place  of  original  destination 
pOTsoant  to   that  contract,   but   in  a  new  character,  for   the 
purpose  of  custody  on  his  account  and  subject  to  some  new  or 
further  order  to  be  given  by  him.     It  appears  to  us  to  be  very 
doubtful,  whether  an  act  of  marking  or  taking  samples  or  the 
like  without  any  removal  from  the  possession  of  the  carrier,  so  as 
Aoogh  done  with  the  intention  to  take  possession,  would  amount 
to  a  constructive  possession,  unless  accompanied  by  such  circum- 
stances as  to  denote  that  the  carrier  was  intended  to  keep  and 
assented  to  keep  the  goods  in  the  nature  of  an  agent  for  custody. 
In  the  case  of  Foster  v.  Frarwpton  (29),  it  is  clear  that  there 
were  such  circumstances ;  whether  in  that  of  Mli$  v.  Hunt  (30), 
is  doubtful ;  but  it  is  unnecessary  to  determine  thispoint,as  there 
18  no  finding  in  this  case  of  any  act  done  to  the  timber  with 
intent  to  take  possession.     It  is  said,  indeed,  that  the  agent  of 
the  assignees  touched  the  timber,  but  whether  by  accident  or 
design  is  not  stated.     There  being  then  no  such  act  of  ownership, 
it  Beenis  to  us  that,  unless  by  contract  with  the  captain,  express 
or  implied,  the  relation  in  which  he  stood  before  as  a  mere 
instrument  of  conveyance  to  an  appointed  place  of  destination 
was  altered  and  he  became  the  agent  of  the  consignee  for  a  new 
purpose,  there  was  no  constructive  possession  on  the  part  of  the 

(28)  9  M.  A  W.  518.  (20)  6  B.  &  C,  107.  (30)  a  T.K.  164. 
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1888.       vendee.     There  is  no  proof  of  any  such  contract.    A  promiae 
Lyons       by  the  captain  to  the  agent  of  the  assignees  is  stated,  bat  it  is 
HoFFNUNu.  ^o  more  than  a  promise,  without  anew  consideration  to  fulfil  the 
Windeyer  J.  Original  Contract  and  deliver  in  due  codrse  to  the  consignee  on 
payment  of    freight,   which   leaves   the   captain    in  the  same 
situation  as  before.     After  the  agreement  he  remained  a  mere 
agent  for  expediting  the  cargo  to  its  original  destination."    This 
law  is  quoted  with  approbation  by  Wood,  V.C.,  in  the  case  of 
Coventry  v.    Oladatone  (31),  in   which  he  says  "  the  case  of 
constructive  possession  might  arise  when  the  carrier  enters  into 
a  new  agreement  to  keep  the  goods  for  the  vendee  distinct  from 
that  originally  entered  into  by  him  to  carry  them  to  the  place  of 
destination  pursuant  to  the  bill  of  lading."    In  this  case  Howard 
Smith  and  Co.  were  under  no  contract  by  the  shipping  receipt 
or  bill  of  lading  obtained  by  Clare  different  from  that  which  they 
were  under  by  the  shipping  receipts  or  bills  of  lading  given  to 
the  defendants,  and  by  them  delivered  to  Clare.     Under  both 
they  were  simply   bound    to   carry,   and    under    either  Clare 
could   have  got  possession  of  the  goods  at  their  destination. 
The   new  bill   of  lading   did   not  make  the  goods   any  more 
^'  at  home  "  or  in  Clare's  own  ship  as  in  his  own  cart  than 
they  were   before.     As  there  was   no  doubt  that   Glare  had 
obtained  fresh  shipping  receipts  or  bills  of  lading  from  Howard 
Smith  and  Co.,  when  he  paid  the  freight,  the  direction  of  the 
learned  Chief  Justice  that  such  dealing  made  Howard  Smith 
and   Co.   his  agents,    and    was  equivalent    to    a   delivery   to 
him,  was  virtually  directing  a  verdict  for  the  plaintiff,  as  the 
evidence  on  this  point  was  all  one  way.     Such  a  direction  could 
hardly  fail  to  affect  the  minds  of  the  jury  in  considering  the 
first  question  put  to  them,  and  would  possibly  make  them  less 
careful  in  distinguishing  between  an  actual  delivery  to  Clare, 
,  and  merely   such  a  constructive   delivery  as  would  pass  the 
property,  as  they  might  naturally  think  that  it  did  not  much 
matter  how  that  was,  inasmuch  as  under  the  Judge's  direction 
the  plaintiff  was  clearly  entitled  to  a  verdict.    As  I   am  of 
opinion,   therefore,   that  the  special  findings  of  the  jury  are 
against  evidence,   especially   if  the  first    answer   means   that 

(31)    L.LwbKq.  44. 
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there  was  an  actual  delivery  to  Clare  at  Howard  Smith  and  ^888. 

Co.'s  wharf^  and  that  not  only  is  the  verdict  against  evidence^  Lyons 

bat  also  that  the  ruling  of  the  learned  Chief  Justice  was  clearly  hofpntjno. 

erroneous^  the  rule  nisi  should,  in  my  opinion,  be  made  absolute,  windeyer  J. 

Ihnis,  J.     The  plaintiff  in  this  case  is  the  official  assignee  of 
tb  insolvent  estate  of  William  Glare,  and  the  defendants  are 
Messrs.  Hoffnung  and  Co.,  of  Sydney,  merchants.     The  action 
is  brought  to  recover  the  value  of  certain  merchandise  seized 
by  the  defendants  under  the  following  circumstances  : — ^In  April 
or  May  of  1886  there  was  what  is  called  a  ''  rush  "  to  some  gold- 
fields  at  Kimberley,  in  the  northern  part  of  Australia.     Howard 
Smith  and  Co.,  the  well-known  steamship  proprietors,  were,  on 
or  about  the  18th  of  May  in  that  year,  despatching  two  steam- 
ships, the  Grambier  and  the  Victoria,  to  those  goldfields,  carrying 
passengers  and  cargo,   and  those  two  vessels  were  lying  at 
different  jetties  at  the  wharf  of  Howard  Smith  and  Co.     One 
WiQiam  Clare,  who   had   been  up   to  that  time  carrying  on 
business  in  Sydney,  determined  to  leave  Sydney  and  to  start  a 
bosiness  at  Kimberley,  and  with  that  view   purchased  from 
various  wholesale  merchants  in  Sydney   a  large   quantity  of 
goods,  intending  to  take  them  up  with  him  to  Kimberley  in  one 
of  Howard  Smith  and  Co.'s  steamships,  the  G-ambier  or  the 
Victoria.       Amongst  other  mercantile   firms  from    whom    he 
purchased  goods  was  the  firm  of  the  defendants  in  this  action, 
Messrs.  Hoffnung  and  Co.     From  them  he  purchased,   on   the 
20th  of  May,  goods  to  the  value  of  over  £500,  on  credit,  to  be 
paid  for   by  bills  at  five  and  six  months.     Clare  gives  the 
following    evidence : — '*  My  estate  was   sequestrated  on    16th 
July,  1886,  and  the  plaintiff  was  appointed  official   assignee. 
On  20th  May^  1886,  I  informed  Mr.  Marks  ('a  member  of  the 
defendant  firm^)   that  I  had  made  several  purchases  at  Ross  , 
Morgan's,  Warner's,  Reeve's,  GooUey's,  M'Murtrie  Kellerman's, 
and  other  places.     I  also  referred  them   to  the  Commercial 
Bank.    I  purchased  goods  from  the  defendants  to  the  value  of 
506/.    When  I  purchased  the  goods,  I  gave  instructions  to  Mr. 
Dwis,  the  warehouse  manager  for  defendants,  who  sold  me 
the  goods,  to  mark  the  packages  WC  over  K,  and  I  told  them 
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1888.       when  the  goods  were  packed  and  marked  to  send  them  down  to 
Ltohs       Howard  Smith's   wharf^   in   Sydney.       I   gave  him  no  other 
HoFFNUNtf.  instructions."     Now  I  stop  here  for  a  moment  to  point  out  tliat 
Innet  J.      ^^  Saying  he  gave  Davis  no  other  instructions^  Clare,  inasmuch  as 
Davis  was  the  person  with  whom  he  conducted  the  negotiation, 
clearly  meant  to  swear  he  gave  no  other  instructions  to  anyone. 
So  the  jury  must  have  understood  him,  and  so  the  jury  believed. 
It  would  have  been  the  most  palpable  swearing  by  the  card  if 
it  were  otherwise,  and   in  view   of  all  the  circumstances  m 
evidence,  and  in  the  face  of  the  findings  of  the  jury,  I  attach 
no  importance  to  the  suggestion  that  Clare  dishonestly  meant 
to     swear — "I     gave     Davis    no    other    instructions"    (with 
the   mental   reservation,   ''but  I   won't  swear  I  did  not  give 
some   other   clerk   of   Hoffnung's   other  instructions").     And 
as  to  the  suggestion  that  Clare  ought  in  reply  to  have  specifically 
contradicted  the  evidence  that  he  did  give  other  instructions,  it  is 
obvious  that,  having  already  sworn  it  in  his  evidence  in  chief,  it 
was  unnecessary  to  swear  it  over  again  in  reply.    To  resume  my 
statement  of  Clare's  evidence :  ''  The  goods  were  purchased  on 
credit — I  believe  five  or  six  months.     They  sent  me  the  bills  and 
I  signed  them.     I  told  Mr.  Marks  when  I  was  purchasing  the 
goods  that  they  were  going  to  Kimberley.     I  said  that  I  was 
going  to  take  the  goods  there,  that  they  were  going  with  me. 
I  told  Davis  also  that  I  was  going  to  Kimberley  with  the  goods. 
.     .     .     I  told  Marks  I  was  going  to  open  a  general  store  at 
Kimberley,   and   that  th^se   goods   with  others  were  for  that 
business ;  the  K  on  the  packages  stood  for  Kimberley."    Glare 
also  stated  that  in  his  examination  in  insolvency  he  had  sworn 
as  follows  : — "  I  bought  the  goods  for  Kimberley  ;  they  were 
shipped  by  the  Oambier ;  the  goods  I  bought  from  Hoffnnng 
and   Co.   HofiEnung  and    Co.   sent  direct."      This    statement, 
which  is  apparently  thought  to  be  strong  evidence  that  Glare 
authorised  defendants  to  ship  them    for    Kimberley^   clearly 
means^  when  looked  at  with  the  rest '  of  the  evidence,  that  the 
goods  were  going  to   Kimberley^  and  were    not,    as  in  the 
insolvency  examination  it  was  sought  to  be  made  out^  intended 
to  be  taken  somewhere  else  by  the  insolvent.    The  jury  had 
this  evidence  before  them,  and  have  not  failed  to  give  it  its  due 
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weight,  but  no  more.     ^^  I  did  not  keep  it  a  secret  that  I  was       ^^^- 

going  to   Kimberley.     I   was  a  passenger  by  the  Gumbier."      Lyons 

Davis,  called  as  a  witness  for  the  defendants,  swore  : — ''  I  am   hoppnuno. 

in  the  employment  of  the  defendants ;  I  have  been  so  for  13      j^,^  j 

or  14  years.     I  am  warehouse  manager ;  I  know  William  Clare ; 

I  first  knew  him  on  the  17th  May  last  year  ;  after  he  was  in  some 

time  I  was  introduced  by  Nathan  to  Clare ;  he  then  told  me 

Clare  was  going  to  purchase  a  parcel  of  goods  and  I  was  to 

attend  to  him ;  I  sold  him  goods ;  he  gave  me  instructions  as 

to   shipping   the    goods.      He  told    me    the  goods  were  for 

Kimberley.     This  was   when  he  was  buying  the  goods.     He 

said  we  must  charge  him  'in  bond '.  prices ;  the  goods  were  to 

he  marked  WC  over  K.     That  before  shipment  each  package 

was  to  be  measured,  and  that  the  total  measurement  was  to  be 

given  to  him,  as  he  had  a  contract  to  ship  a  certain  quantity 

of  goods,  that  he  was  undecided  whether  they  were  to  go  by 

the  Gambier  or  some  other  vessel,  but  that  he  would  let  us 

know.    He  came  in  two  days  later,  and  told  us  that  goods  were 

to  he  shipped  by  the  Grambier  to  Eamberley.     I  gave  instruc- 

tioQfi.    I  know  nothing  personally  about  the  shipping.     What 

Clare  said  was  that  we  were  to  ship  by  the  Gambier,  which  was 

^rii^  at  Howard  Smithes  wharf.     Some  goods  were  in  bond ; 

some  free.     On   some  duty  had   been  paid.^^     The   defendants 

sent   the    goods    down     forthwith     by     their     drayman     to 

Howard  Smith  and  Co.'s  wharf.     The  carter  brought  back  to 

defendants  ordinary  carter's  receipts  for  the  goods.     When  all 

the  goods  had  been  delivered  at  the  wharf  the   defendants 

obtained  from  a  clerk  of  Howard  Smith  and  Co.  receipts  (on 

forma,   be  it  observed,  of  Hoffnung  and  Co. — ^not  of  Howard 

Smitti  and  Co.)   as  follows : — "  Received  at  Sydney  this  20th 

May,  1886j  from   S.   Hoffnung  and  Co.,  per  Garmbier  or  any 

other  of  the  company's  steamers,  for  shipment  to  Eang's  Sound, 

ilie  following  goods,  namely,  87  WC  over  K  packages,  consigned 

to  W.  Clare,  Kimberley."     A  few  days  before  Clare  purchased 

tlie  goods  which  he  intended  taking  to  Kimberley  he  had  gone 

to  the  office  of  Howard  Smith  and  Co.,  and^  telling  them  that  he 

wwm  purchasing  a  large  quantity  of  goods  ^r  Kimberley,  which 

lie    intended  to   take   with  him   in   one  of   their   steamers  for 
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^^^'       King's  Sound,  the  port  of  Kimberley,  he  there  (at  the  office) 
Ltoms       made  arrangements  that,  as  he  wonld  have  a  large  qoantitf, 
HoFFNUNG.  some   50  or  60  tons,  of  merchandise  for  conveyance  by  tkeir 
l»He9  J.      steamers,  the  freight  shonld  be  at  a  certain  reduced  rate.    After 
the  defendants  had  sent  the  goods  to  the  wharf  they  deliyered 
up  to  Clare  the  receipt  which  they  had  obtained  from  Howard 
Smith    and    Co.      Clare  with  that  receipt  went   to   Howard 
Smith  and  Co.,  and  there  paid  the  freight  at  the  rate  he  bad 
previously  agreed  for,  and  obtained  a  fresh  receipt  or  bill  of 
lading,  which  specified  Clare  as  the  payer  of  the  freight.    This 
document  is  lost,  but   Clare  swore — and  his  evidence  in  tbis 
particular  is  uncontradicted — that  the  name  of  the  defendants 
did  not  appear  on  it  at  all,  either  as  shippers  or  in  any  other  way. 
The  goods  left  Sydney  for  King's  Sound  (the  port  of  Kimberley) 
on  May  22,  Clare  being  a  passenger  in  the  same  ship  for  the 
same  place.     Clare,  however,  became  insolvent  before  the  goode 
reached  King's  Sound  ;  and  at  Rockhampton,  a  port  of  call  on 
the  way  from  Sydney  to  King's  Sound,  the  defendants  seiaed 
the  goods,  the  subject  matter  of  this  action,  claiming  a  right  as 
unpaid  vendors  to  stop  in  transitu.     The  question  we  have  to 
determine  is  whether,  under  the  circumstances  above  mentioned, 
the  transitu^  had  been  determined  before  such  seizure.    At  the 
trial  certain  special  questions  were  left  by  the  Judge  for  answer 
by  the  jury,  and  these  questions  were  all  answered  by  the  jury 
in  favour  of  the  plaintiff.     The  jury  found  expressly  that  Glare 
instructed  the  defendants  to  deliver  to  him  (Clare)  the  goods  at 
the  wharf  of  Howard  Smith  and  Co.,  and  that  the  defendantB 
accepted,  and  in  fact  carried  out,   those  instructions.     They 
found  that  Clare  did  not  instruct  the  defendants  to  ship  the 
goods  by  the  s.s.  Gambier,  and  consign  them  to  him  at  Elmbwley. 
They  found  also  that  after  the  goods  were  in  &ct  delivered  at 
Howard  Smith  &  Co.'s  wharf,  a  contract  was  entered  into  between 
Clare  and  Howard  Smith  &Co.  to  ship  the  goods  to  Kimberley  on 
his  (Clare's)  account.     The  jury  therefore  adopted  the  version  of 
Clare  in  preference  to  the  version  given  by  Davis,  so  far  as  the 
respective  stories  of  those  witnesses  were  in  conflict.      A  new 
trial  is  now  asked  foy  on  the  ground  that  the  verdict  is  against 
evidence,  and  on  a  further  ground  of  misdirection,  to  which  I 
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slall  more  particalarly^  but  briefly,  advert  by  and  by.     The        1*88. 

oooBideration  of  the  first  ground  manifestly  involyes  the  inquiry      Lyons 

whether  the  jury  were  warranted  by  the  evidence  in  answering   hoffnuno. 

the  special  questions  as  they  have  answered  them ;  and  notwith-      j^^^  j 

standing  these  findings  of  the  jury,  the  question  remains,  what 

is  the  l^al  effect  (with  regard  to  the  question  of  the  determina* 

Son  or  the  continuance  of  the  trandtua)  of  the  evidence  f  It  is 

onqnestionable  that  the  jury  were  at  liberty  to  believe  Clare  in 

preference  to  Davis  or  Marks  (the  substantial  conflict  is  between 

Davis  and  Clare),  but,  assuming  that  they  have  believed  Clare, 

we  have  to  determine,  firstly,  whether  as  a  matter  of  law  and 

fact  the  tran»itus  was  at  an  end  when  the  goods  were  delivered 

by  the  defendants  at  Howard  Smith  and  Co/s  wharf,  or  was  it 

8tiU  continuing ;  and,  secondly,  admitting  that  the  transitua  was 

not  determined  by  that  delivery,  was  the  learned  Judge  who 

tried  the  case  right  in  telling  the  jury,  as  by  the  second  ground 

of  this  rule  we  learn  that  he  did  tell  them,  that  ''if  Clare  handed 

up  to  Howard  Smith  and  Co.  the  bills  of  lading  or  shipping 

receipts  received  by  him   (Clare)   from  i!he  defendants,    and 

received  from  Howard  Smith  and  Co.  another  bill  of  lading 

or  shipping  receipt,  it  was  of  no  momentwhether  the  latter  bill  of 

lading  contained  the  names  of  the  defendants  as  shippers,  because 

if  at  that  time  they  entered  into  a  contract  with  Clare  to  carry 

these  goods  and  were  paid  freight,  then  there  would   be  a  fresh 

contract  with  Clare,  under  which  Howard  Smith  and  Co.  became 

Clare's  agents,  and  it  would  be  equivalent  to  a  delivery  to  Clare  T" 

Now,  addressing  myself  to  the  first  of  these  questions,  the  main 

difficulty  to  be  solved  is,  of  course,  what  was  the  ''  destination  " 

agreed  upon  between  the  vendors  and  the  vendee  ?  On  behalf  of  the 

plaintiff,  it  is  contended — as,  indeed,  the  jury  have  found — ^that 

Howard  Smith  and  Co.'s  wharf  in  Sydney  was  that  destination; 

that  the  fact  that  Kimberley  was  the  place  for  which  ultimately 

the  goods  were  intended  was  a  matter  of  concernment  to  the 

vendee  alone,  and  that  the  communication  of    that  fact  to  the 

vendors  in  no  way  fixed  Kimberley  as  a  destination  agreed 

open  for  the    goods    as    between    vendee    and    vendors,   but 

waB    a    mere    independent    piece     of      information,      natural 

enough  under  the  circumstances  of    the    purchase,    but    not 
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^^^-       in    any    way    entering    into    the    terms    of    the   oonia?act ; 
Lyons       that  the  instructions  given  by  the  vendee    to    the   vendors 
HoFFNTTKo.  ^    ^^^^     ^^^    goods     to    tho    wharf    were     equivalent    to 
innes  J.     instructions  to  send  them  to  the  private  residence  or  to  the 
warehouse  of  the  vendee,  in  which  case,  although  it  was  at  the 
time  of  the  purchase  intimated  by  the  vendee  to  the  vendors 
that  ultimately  the  goods  were  intended  to  be  sent  to  another 
colony  for  sale,  the  transittis  would  clearly  be  at  an  end  when 
the  goods  were  received  by  the  vendee  at  his  residence  or  at  his 
warehouse,  and  that,  therefore,  when  the  goods  were  in  fact 
delivered  at  Howard  Smith  and  Go.'s  wharf,  they  were  in  the 
possession  of  the  vendee,  being,  so  far  as  the  vendors  were 
concerned,  in  the  hands  of  Howard  Smith  and  Co.,  as  agents  for 
custody  for  the  vendee,  and  not  as  carriers.     And,  in  passing,  it 
is  well  to  bear  in  mind  that  the  mere  fact  of  Howard  Smith  and 
Co.  being  carriers  does  not  preclude  them  from  being  agents  for 
custody.     This  is  the  view  the  jury  have  taken.     Is  that  view 
warranted  by  the  evidence  f     The  general  principles  of  the  law 
of   stoppage  in  transitu  are  well  understood.     For  more  than 
200  years  the  right  has  been  recognised  and  acted  upon.    It  is 
unnecessary  to  enter  upon  an  inquiry  as  to  its  origin  or  its 
growth.     It  is  an  undoubted  part  of  the  lex  mercatoria.    The 
particular  branch  of  the  law  as  to  this  mercantile  remedy  which 
we  are  now  considering  is,  how  long  does  the  transittM  continue  f 
or,  what  is  the  same  thing,  during  what  period  does  the  right  to 
stop  the  goods  continue  ?    At  p.  558  of  Sm.  Merc  Law  (6  ed.), 
the  very  learned  author  of  that  treatise  says: — '^The  period 
during  which  the  right  to  stop  the  goods  continues  is  co-ertensive 
wifch  that  of  their  transit  from  the  vendor  to  the  purchaser.'^ 
And  on  the  same  page  Mr.  Smith  adopts  the  words  of  the  learned 
author   of    Abbott   on    Shipping,  at  p.  374-,    5     D. : — ^^  Q-oods 
are  deemed  to  be  in  transitu  not  only  while  they  remain  in  the 
possession  of  the  carrier,  whether  by  water  or  land,  and  although 
such  carrier  may  have  been  named  and  appointed  by  the  con- 
signee, but  also  when  they  are  in  any  place  of  deposit  connected 
with  the   transmission  and  delivery   of  them,  and  until   they 
arrive    at   the  actual   or   constructive  possession  of  the    con- 
signee.'*    In  the  case  of  Kendall  v.  Marshall,  Stevens  and  Co.  (32) 
(82)  L.R.  11  Q.B.D. 
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Brett,  L. J.,  at  pp.  864  and  365,  takes  exception  to  the  expression  ^^^- 
"constructive  posaeBsion,"  as  involving  a  certain  degree  of  Lyons 
imbigaity^  and  proposes  that  the  wording  of  the  latter  part  of  hoffnuvq. 
Lord  Tenterden*8  definition  should  be  enlarged  as  follows :  j^^^^  j 
"Bat  also  when  they  are  in  any  place  of  deposit  connected 
with  the  transmission  and  delivery  of  them  and  nntil  they 
arrive  at  the  actual  possession  of  the  consignee^  or  at  the 
possession  of  his  agent^  who  is  to  hold  them  at  his  disposal  and 
to  deal  with  them  accordingly/'  That  Lord  Justice  Brett's 
exception  to  the  term  ^'  constructive  possession'^  is  not  unfounded, 
is  apparent  when  we  consider  that  the  possession  of  the  carrier 
named  and  appointed  by  the  consignee  is  a  '' constructive 
poBsession"  of  the  consignee  in  all  cases  except  where  the  peculiar 
law  of  stoppage  in  transitu  is  in  question,  and  Mr.  Justice  Buller, 
a  very  learned  lawyer,  points  out  clearly  in  his  judgment  in  a 
cue  very  nearly  a  hundred  years  ago,  Ellis  v.  Hunt  (33),  this 
objection  to  the  phrase  ''  constructive  possession/'  A  difficulty 
not  anfrequently  arises  by  the  use  of  the  somewhat  loose  term, 
''  place  of  destination."  A  place  may  be  agreed  upon  between 
seller  and  buyer  as  the  place  to  which  the  goods  are  to  be  sent, 
and  if  nothing  intervenes  to  arrest  the  transit  of  the  goods  from 
tile  seller  to  that  place,  the  transitus  continues  until  the  goods 
reach  that  place ;  but  it  is  always  competent  to  the  buyer,  before 
the  goods  reach  that  place,  to  take  the  goods  into  his  own 
poesession^  and  if  he  does  any  act  which  is  equivalent  to  taking 
actual  poasession  of  them  the  transitus  is  at  an  end.  {Abbott  on 
Shipping^  p.  399.  10  ed.,  and  cases  there  cited.)  The  terminv^s 
ad  quern  of  a  transitu^  is,  then,  the  place  of  destination  agreed 
upon  between  buyer  and  seller,  or  the  possession  of  the  buyer  or 
his  agent,  whichever  shall  sooner  happen  (the  word  '^  agent"  in 
this  connection  meaning  one  who  is  not  merely  agent  qvu 
carrier).  In  both  cases  it  comes  round  to  the  proposition  of 
Smith  first  above  cited,  viz.,  that  the  transitus  is  ''  from  the 
vendor  to  the  purchaser,"  or,  as  Bowen,  L.  J.,  with  his  character- 
istic clearness,  puts  it,  ^'  whilst  they  are  passing  through  channels 
of  communication  for  the  purpose  of  reaching  the  hands  of  the 
vendee"  (34).     It  is  comparatively  easy  to  state  rules  of  law ;  the 

(33)  8  Term  B.  469.  (34)  Q.B.D.  at  p.  368. 
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^^^'       real  diflSculty  is  the  practical   one    of    applying   tlioae  rulea 
Lyons       correctly  to  tte  infinitely  varying  circumstances  of  individnal 
HoFFNUNo.  cases.     Here,  the  facts  are  shortly  these  : — A  in  Sydney  huys 
Innes  J.     good&  of  B,  telling  B,  at  the  time,  "  I  am  going  to  K,  and  these 
goods  which  I  am  now  buying  from  you  I  intend  to  take  with  me 
to  K,  there  to  open  up  a  business  with  them.     I  am  going  by  a 
steamer  of  Howard  Smith's,  which  is  to  start  in  a  day  or  two, 
and  I  wish  you  to  mark  the  goods  for  me  with  the  letter  K, 
indicating  the  place  in  which  I  am  going  with  the  goods,  and 
when  so  marked  to  send  them  down  to  the  wharf  of  Howard 
Smith.      I  have  arranged  with  the  steamship  owners  for  the 
carriage  and  freight  of  the  goods."     B  sends  the  goods  down 
accordingly,  gets  receipts  for  them,  but  pays  no  freight ;  hands 
over  those  receipts  to  A,  who  takes  them  with  him  to  the  steam- 
ship owners,  and  pays  the  freight,  obtaining  a  fresh  receipt  for 
them,  in  which  A  is  mentioned  as  payer  of  the  freight.     Now, 
have  the  goods,  in  these  circumstances,  come  to  the  end  of  tihe 
transitu^  from  vendor  to  vendee  ?     To  borrow  the  words  of  Lord 
Eaher,  M.R.,  in  Bethell  v.  Olarh  (86) — ''  The  question  whether 
that  is  so  is  a  question  of  fact  in  the  particular  case."     We  have 
not  been  referred  to  any  case  in  which  the  circumstances  are  on 
all-fours  with  the  circumstances  here.     Many  cases  have  been 
cited,  but,  to  be^in  with,  we  have  not  been  referred  to  one  in 
which  the  purchaser  was  himself  going  in  the  same  vessel  with 
the  goods,  and  in  which  he  was  to  go  to  the  wharf  of  the  ship- 
owners to  complete  before  actual   shipment  the  arrangements 
about  the  carriage  of  the  goods,  and  in  which  also  the  purchaser 
alone  made  all  the  arrangements,  both  anteriorly  and  subsequently 
to  the  purchase,  with  the  shipowner  for  the  carriage  and  payment 
of  freight.     The  very  recent  case  of  Bethell  v.  Clark,  just  referred 
to  by  me,  presents  some  features  of  similarity  to,  but  at  the  same 
time  is  clearly  distinguishable  from  this  case.     Bethell  v.  Glark 
is  reported  in  the  first  instance  in  19  Q.B.D.  p.  553.     There  the 
purchasers  in  London  bought  goods  of  the  vendors  iu  Wolver- 
hampton,  and   sent  to  the  vendors  a  consignment  note  in  the 
following  terms  :     '^  Please  consign  the  10  hogsheads  hoUoware 
to  the  Darling  Downs  to  Melbourne,  loading  in  the  East  India 
(35)  Law  Eeport«  20  Q.B.D.,  at  p.  217. 
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Bocks  here^  to  come  up  at  once."    The  goods  were  accordingly       ^®^* 

forwarded  to  the  ship^  and  were  actually  shipped.     The  vendors      Lyons 

being  informed  of  the  insolvency  of  the  purchasers,  claimed  the  HoFi^vNa. 

goods  before  arrival  at  Melbourne  from  the  shipowners,  as  their      ^^^^  j 

property.     It  was  held  by  the  Queen's  Bench  Division,  and  also 

in  the  Ck>urt  of  Appeal,  that  the  transit  under  those  circumstances 

was  not  at  an  end  till  the  goods  reached  Melbourne,  that  there 

had  been  no  constructive  delivery  of  the  goods  to  the  buyers, 

and  tibat  therefore  the  vendors  had  at  any  time  before  the  goods 

reached  Melbourne  a  right  to  stop  them  in  transitu.    The  Judges 

in  that  case  regarded  the  order  from  the  purchasers  as  being  an 

order  to  deliver  the  goods  on  board  to  be  carried  to  Melbourne  : 

in  other  words,  that  the  transitvs  was  from  Wolverhampton  to 

Melbourne.     Obviously  that  is  a  different  state  of  things  from  the 

fccts  in  this  case.     Had  the  purchasers  in  that  case  merely 

directed  the  vendors  to  send  the  goods  to  a  wharf  at  which  the 

Darling  Downs  was  loading  for  Melbourne,  it  would  have  been 

more  Uke  this  case.     There  was  also  no  interposition  in  that  case 

on  the  part  of  the  purchasers  with  regard  to  the  goods  before 

their  shipment,  as  there  was  here ;  and  upon  this  part  of  the 

case  an  observation  of  Oave,  J.,  at  p.  562  of  19  Q.B.D.,  is  not  a 

little  in  point.     Oave,  J.,   says : — '^  Now,  if  the  purchasers  on 

getting  the  mate's  receipts  had  sent  a  clerk  with  them  to  the  Darling 

Downs  to  exchange  them  for  a  bill  of  lading  for  the  goods,  I 

should  have  been  of  opinion  that  the  goods  had  come  into  the 

poaflession  of  the  purchasers,  and  that  the  transittia  was  at  an 

end;  because  I  should  from  these  facts  have  drawn  the  inference 

that  it  was  the  intention  of  the  vendors  and  purchasers,  that, 

BB  between  them,  the  Darling  Downs  in  the  East  India  Dock 

should  be  the  destination  of  the  goods/'     Now  here  the  fact  is 

elemr  that  the  vendors  after  delivery  at  the  wharfs  handed  over 

to  the  purchaser  the  receipts  which  they  held  as  their  vouchers 

for  the  delivery  of  the  goods  at  the  wharf,  in  accordance,  as  the 

pnrohaser    says,    and    as    the    jury   have   believed,   with  the 

purchaser's  instructions ;  and  that  the  purchaser,  after  he  had  so 

obtained  those  receipts  from  the  vendors,  had  himself  obtained 

a  bill  of  lading  for  the  goods  and  paid  the  freight     The  jury 

werOi  therefore,  justified  in  looking  at  these  circumstances  as 

9^.W  Jt^  VoL  TX-,  Law.  T 
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^^^-       evidence  of  the  intention  of  the  vendors  and  the  purchasers  as  to 
Lyons       where^  as  between  them^  delivery  was  to  be  made  to  the  latter, 
HojTNUNG.  ^^^  consequently  the  ircmaitua  to  end.    These  circnmstanceB 
inmx  J.     seem  to  me  to  distingaish  this  case  from  the  case  Ex  parte  fiow- 
vear  Ohina  Olay  Oompany,  re  Ooch  (7),  where  the  olay  was  aotoally 
shipped  by  the  vendors  to  be  carried  to  some  distant  port.   It 
would  be  a  task  interminable  and  eminently  unprofitable,  because 
merely  bewildering,  to  examine  in  detail  the  mnltitade  of  casee 
to  which  we  have  been  referred  in  argument.     As  Lord  Justice 
Baggally  says,  in  the  case  oi  Ex  parte  Miles  (86),  at  p.  46 : — ^•'The 
question,  as  in  all  cases  of  stoppage  in  transitu,  depends  upon  a 
careful  examination  of  the  evidence."    The  question  is,  as  Z^ndby, 
L.  J.,  says  in  same  case,  at  p.  47,  '^  What  was  the  destination  o! 
the  goods,  as  between  the  buyer  and  the  seller  7"  ....''  It  is 
true  that  they  were  to  go  further,  but  the  seller  had  nothing  to 
do' with  that.''     Each  case  must  be  decided  upon  its  own  peculiar 
circumstances.     Take  the  case  of  a  purchaser  being  in  Sydney^, 
having  taken  his  passage  for  London  in  some  particular  steamer, 
buying  a  portmanteau  on  credit,  and  telling  the  seller  to  send  it 
down  for  him  to  the  wharf  where  the  steamer  was  lying,  or  to 
deliver  it  on  board  the  steamer,  at  the  same  time  letting  the 
seller  know  that  he  was  going  to  take  it  to  London.     It  could 
not  be  contended  in  such  a  case  as  that  that  the  iransitus  was 
not  at  an  end  when  the  portmanteau  had  in  accordance  witk 
those  instructions  been  delivered  at  the  wharf  or  on  board  the 
steamer.     It  is  true,  it  might  be  said,  that  that  would  be  a 
matter  only  of  personal  luggage ;  but  in  principle  where  is  the 
difference  ?     What  more  could  the  purchaser  in  the  present  case 
have  done  to  assume  possession  of  the  goods  on  their  arrival  at 
the  wharf  ?     He  could  not,  as  in  the  case  of  the  portmanteau, 
take  manual  possession  of  them ;  nor  could  they,  as  the  portmanteao 
could,  be  put  into  his  own  cabin  on  board.     They  must  go  in  tikfi 
ship  as  cargo,  while  the  portmanteau  goes  as  personal  luggi^; 
but  so  far  as  he  can  he  has  exercised  actual  dominion  over  the 
goods,  and  has  taken  them  into  his  own  possession  when,  finding 
that  the  goods  were  on  the  wharf,  he  obtains  a  bill  of  lading,  and 
pays  the  freight.    All  this  seems  to  me  to  be  cogent  evidence  in 
(7)  11  Ch.  D.  660.  (36)  15  Q.B.D.  80. 
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support  of  the  view  taken  by  the  jury  as  to  the  original  contraot       ^^88. 

between  Clare  and  the  defendants^  viz.,  that^  as  between  the      Ltoito 

Teodors  and  the  purchaser^  the  destination  was  Howard  Smith  HoFrinjNG. 

and  Oo.'b  wharf^  and  not  Eimberley.    I  am  of  opinion,  therefore,      ^^^^  j 

that  the  jury  were  warranted  in  finding  npon  the  evidence  that 

as  between  the  vendors  and  the  purchaser  the  original  contract 

waa  to  deliver  to  the  purchaser  at  Howard  Smith  and  Go/s 

wbarf,  that  as  between  the  vendors  and  the  purchaser  that  wharf 

was  the  original  destination,  and  that  on  delivery  there  the 

traniUus  was  at  an  end.     If  the  original  des'tination  as  between 

vendors  and  purchaser  was  King's  Sound,  then  it  might  be  a 

question  of  some  difficulty  and  nicety  as  to  whether  the  direction 

of  the  learned  Ohief  Justice  complained  of  in  the  third  ground  in 

this  rale  was  correct  or  not.    I  am  by  no  means  prepared  to 

mj  that  even  in  that  case  the  learned  Judge  had  improperly 

directed  the  jury,  but  it  is  not  necessary  to  determine  that 

qoestion.     As  to  the  findings  upon  the  matters  of  fact,  the 

leaned  Ohief  Justice^  who  tried  the  case,  has  reported  to  us 

thai  he  entirely  approves  of  the  verdict;  and  although  such 

an  expression   of  opinion    on  his  Honour's  part  is  not  con- 

doaive,  this  Court  must  require  a  strong  case  to  shew  that  the 

jury  were  wrong  before  it  would  take  upon  itself  to  disturb 

audi  a  verdict.    It  has  been   argued    that   because   in   the 

receipt    which    the    defendants    obtained  from  the   clerk   of 

Howard  Smith  and  Co.  they  (the  defendants)  are  mentioned  as  the 

aiiippers,  that  is  strong  evidence  in  their  &vour  that  Clare  had 

direeted  them  to  ship.    Now,  I  am  entirely  at  a  loss  to  compre- 

kaaid  how  any  such  inference  is  to  be  drawn  as  against  Clare  from 

die  fact  that  Hoffnung  and  Co.  had  behind  Clare's  back  presented 

a  form  of  receipt  so  worded  to  Howard  Smith  and  Co.,  and  on 

OBch  a  form  of  receipt  procured  the  initials  of  a  clerk  of  Howard 

Smith  and  Co.    The  fact  is,  the  using  of  such  a  form  of  receipt 

was  in  this  case  of  no  significance  whatever,  for  the  HofiEnung 

wiiaesses  swore  that  receipts  in  that  form  were  so  kept  by 

HoSDcmg  for  Howard  Smith's  company^  as  well  as  other  receipts 

§ar    other,  shipowning    firms,  »id    were    so    used  altogether 

irrcMpeotivo  of  whether  Hoffnung  and  Co.'s  firm  were  really  to 

.  ship  goods  or  only  to  send  down  to  a  wharf  goods  from   their 

Y8 
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1888.       store  whioh  were  at  some  time  afterwards  to  be  slupped.    And 


Lyons      the  defendants'  witnesses  also  swore  that  even  if  the  goods  had 
KoFvvxjva.  ^®®^  P*^^  ^^'  (*^^  therefore  no  question  of  stoppage  in  trantUu 
Innes  J      could  by  possibility  have  been  in  contemplation),  the  same  form 
of  receipt  would  have  been  used.     But  whether  it  was  of  design 
or  not  that  Hoffnung  and  Go.  described  themselves  as  shippers 
is,  in  my  opinion,  immaterial.     It  is  not,  in  the  view  I  take  of 
the  case,  absolutely  necessary  so  to  hold ;  but  I  am  of  opinion 
that  if  the  contract  between  HofEnung  and  Co.  and  Clare  was— 
as  the  jury  have  found — that  Hoffnung  and  Co.  were  to  deliver 
at  the  wharf  to  Clare  personally,  or  to  Howard  Smith  and  Go.  as 
agents    for  custody  for    Clare   (and  not  merely  as  carriers)} 
the  fact  that  Hoffnung  and  Co.,  committing  a  breach  of  that 
contract,  assumed  to  ship  could  not,  unless  assented  to  by  Glare, 
in  any  way  inure   to  their  benefit.     I  cannot   think   that  they 
could  take  advantage  of  their  own  wrong,  and  by  a  breach  o{ 
contract  clothe  themselves  for  their  own  benefit  with  a  right  with 
which,  had  they  kept  their  contract,  they  would  not  have  been 
invested.     Thinking  then,  as  I  do,  that  the  verdict  and  the  special 
findings  of  the  jury  are  amply  supported  by  the  evidence,  and 
seeing    that  that  verdict  and  those  findings  have  the  entire 
approval  of  the  learned  Ohief  Justice,  who  tried  the  case^  I  am  of 
opinion  that  the  verdict  ought  not  to  be  disturbed,  and  that  this 
rule  should  be  discharged. 


FosTBB,  J.  The  plaintiff  is  the  official  assignee  of  the  estate 
of  one  William  Clare.  Clare  bought  certain  goods  of  Hoffnung 
and  Co.,  the  defendants,  about  May  20th,  1887,  on  credit.  The 
goods  were  sent  to  the  wharf  of  Howard  Smith  and  Sons  by 
defendants,  and  were  shipped  to  Kimberley,  in  the  northern  part 
of  this  continent,  by  the  G-ambier  steamship,  which  called  at 
Rockhampton  amongst  other  ports  on  the  way.  On  becoming 
aware  of  the  insolvency  of  Clare,  defendants  sent  to  stop  the  goods 
at  Rockhampton,  and  took  possession  of  them.  The  plaintiff 
now  sues  in  trover  for  the  conversion  of  these  goods  by  defen- 
dants. There  are  other  counts,  but  nothing  turns  upon  them.  The 
jury  returned  a  verdict  for  the  plaintiff  for  the  value  of  the  g'oods, 
and  found  specially,  in  answer  to  questions  by  the  Chief  Justice, 


Foster  J. 
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that  Clare  instructed  defendants  to  deliver  the  goods  to  him        1888. 
(Clare)  at    Howard   Smith    and    Sons*    wharf,  and    that   the      Ltovs 
defendants   accepted  this  instruction;   that  defendants  did  so   Hobwunq. 
deliver  the  goods  ;  that  Glare  did  not  instruct  the  defendants  to 
ship  the  goods  by  the  Gambier,  and  consign  to  him ;  and  that, 
after  delivery  of  the  goods  at  Howard  Smith  and  Sons'  wharf, 
a  contract  was  entered  into  between  Clare  and  Howard  Smith  and 
Sons  to  ship  the  goods  to  Kimberley  on  his  account.     The  defen- 
dants seek  to  set  the  verdict  aside — ^first,  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence ;  secondly,  on  the  ground 
of  misdirection  by  the  Chief  Justice  fYrho  tried  the  case ;  and  thirdly 
on  the  ground  of  non-direction  by  his  Honour.    The  misdirection 
complained  of  is  as  follows  : — That  if  Clare  handed  up  to  Howard 
Smith  and  Sons  the  bills  of  lading  or  shipping  receipts  received 
by  him  from  the  defendants,  and  received  from  Howard  Smith 
and  Sons  another  bill  of  lading,  it  was  of  no  moment  whether 
the  latter  bill  of  lading  contained  the  names  of  the  defendants  as 
shippers ;  because,  if  at  that  time  they  entered  into  a  contract 
with  Clare  to  carry  these  goods,  and  were  paid  freight,  then  there 
would  be  a  fresh  contract  with  Clare,  under  which  Howard  Smith 
and  Sons  became  their  agents,  and   it  would  be  equivalent  to  a 
delivery  to  Glare.    The  non-direction  was,  that  his  Honour  should 
have  directed  the  jury  that  short  of  actual  delivery  to  Clare  any 
arrangement  made  between  Clare  and  Howard  Smith  and  Sons 
without  the  consent  of  the  defendants  in  respect  of  the  goods 
could  not  affect  the  defendants'  right  of   stoppage  in  transitu 
arising  out  of  the  agreements  of  sale  between  them  and  Clare. 
If  the  special  findings  of  the  jury  are  conclusive  of  the  &cts 
found,  this  direction  complained  of  seems  to  me  to  be  immaterial, 
because  it  could  only  apply  to  a  condition  of  things  which  the 
yaj  found  not  to  exist.     And  so  the  direction  which  it  is  said  the 
Ohief  Justice  should  have  given  would  have  been  simply  inappU- 
oable  if  the  facts  were  as  the  jury  found.     For  if  the  contract 
between  Clare  and  defendants  was  that  defendants  were  to  deliver 
the  goods  to  Clare  at  Howard  Smith  and  Sons'  wharf  without 
morej   and  if    defendants  did  deliver  the  goods^  the  transitus 
firoQQi  defendants  to  Clare  was  at  an  end  at  that  point,  and  there 
eould  be  no  stoppage  in  transitu  afterwards  by  the  defendants. 
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^^^*       The  direction  or  non-direction  of  hia  Honour  could  only  be 
litoNs       material  if  the  transitus  was  from  defendants  to  Eimberl^,  or 
HortTfUKo.  rather,  if  it  had  not  ended  when  the  goods  were  stopped  at  Bock- 
FogUr  J.    '  tampton.     Whether  then  the  Court  are  inclined  to  support  the 
objections  as  to  the  Judge's  direction  or  not,  the  verdict  must 
stand  if  the  findings  of  the  jury  are  to  stand.     We  should  alimy« 
be  slow  to  interfere  with  the  findings  of  a  jury  upon  matter  of 
fact,  yet  where  they  are  demonstrably  wrong  it  is  plainly  our  duty 
not  to  uphold  their  findings.     In  the  present  case,  after  carefol 
examination  of  the  evidence  before  us,  consisting  of  the  Judge's 
notes  and  the  exhibits,  I  have  been  forced  to  the  conclusion  that 
the  jury  were  demonstrably  wrong.     They  found  that  Clare 
instructed  defendants  to  deUver  the  goods  to  him  (Clare)  at  tJie 
wharf  of  Howard  Smith  and  Sons ;  that  defendants  accepted  diis 
instruction,  and  did  deliver  the  goods  accordingly  to  Clare ;  and,    < 
consistently  with  these  findings,  they  also  found  that  Clare  did 
not  instruct  defendants  to  ship  by  the  (Jambier  and   consign  to 
him.     There  was  no  express  evidence  that  the  goods  were  to  be 
delivered  to  Clare  at  the  wharf,  or  that  the  defendants  agreed  so  to 
deliver  them.     There  was  express  evidence  to  the  contrary,  and 
the  question  is  whether  the  jury  were  entitled  on  all  the  evidence 
before  them  to  find  as  they  have  done.     Clare  is  the  only  witness 
whose  evidence  could  in  any  way  tend  to  sustain  these  findings. 
He  says,  on  cross-examination,  he  told  Marks,  one  of  the  defen- 
dants, ''  the  goods  were  going  to  Kimberley,  that  he  was  going  to 
take  the  goods  there,  that  they  were  going  with  him."    To  a 
juryman  he  said  that  he  saw  Marks,  and  told  him  "  he  was  going 
to  Kimberley,  and  he  wished  to  purchase  a  few  goods.*'     In  his 
examination  in  the  Ihsolvent  Court  he  said  ''he  purchased' the 
goods  for  Kimberley,  and  defendants  sent  the  goods  he  bought 
direct.''    This  is  all  the  account  he  gives  of  the  transaction  as  to 
the  destination  of  the  goods  between  himself  and  any  of  the 
defendants  personally ;  but  he  says  l^at  when  he  purchased  the 
goods  he  told  Davis,  the  warehouse  manager  of  the  defendants, 
who  attended  to  him,  that  the  goods  were  to  be  packed,  marked 
WC  over  K — that  is  William  Clare,  Kimberley — and  then  sent 
down  to  the  wharf,  and  that  he  gave  no  other  instructions  to 
Davis.     For  the  defence  Davis  says  Clare  gave  him  instmctdoBs 
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tt  Uy  shipping  the  goods^  and  told  him,  when  buying,  that  the       ^^^- 

gooda  were  to  be  marked  and  each  package  measured  before      Ltonb 

shipment,  and  the  total  measurement  given  to  him,  as  he  had  a   HomniNo. 

contract  to  ship  a  certain   quantity   of  goods ;   that  he  was     jpv>,^^  j. 

ondecided  whether  they  were  to  go  by  the  Qa.mbier  steam- 

aliip  or  some   other  vessel,  but  he  would  call  and  say ;  that 

be    came    two    days    later   and    said  the  goods  were   to   be 

sidpped   by  the  Gk^mbier:   that  what  Clare  said  was  that  we 

were  to  ship  by  the  Gambler,  which  was  lying  at  Howard  Smith 

and  Sons'  wharf.     This  evidence  as  to  the  instructions  to  ship 

was  inconsistent  with  Clare's  evidence  that  he  gave  Davis  ^^  no 

other  instructions,"  and  it  might  have  been  thought  unnecessary 

U>  ask  Clare  to  contradict  it  expressly  when  he  was  recalled  in 

reply.    But  Marks,  the  defendant,  swore  that  Clare  told  him  he 

was  undecided  whether  he  would  leave  on  Saturday  or  on  the 

following  Monday,  but  that  he  wanted  the  goods  shipped  by  the 

first  boat,  which  was  the  Grambier ;  that  Clare  did  not  tell  him 

to  send  the  goods  he  had  purchased  to  Howard  Smith  and  Sons' 

wharf.     Baird,  also  an  employee  of  the  defendants,  who  served 

Glare  with  groceries,  tobacco,  and  other  goods,  swore  that  Clare 

said  the  goods  were  to  be  shipped  by  the  Gambier  to  Kimberley. 

These  two  witnesses  are  entirely  uncontradicted,  for  Clare,  when 

recalled,  whether  it  was  by  accident  or  design,  made  no  allusion 

to  their  statements  of  what  was  said  by  him.      But  in  this 

case  the  actions  of  the  persons  concerned  were    of   no  less 

importance  thim  what  they  said,  for  the  understanding  between 

them  was  substantially  what  the  jury  were  asked  to  find.     The 

only  evidence  of  an  expressed  unequivocal  intention  as  to  what 

WBB  to  be  done  with  the  goods  when  taken  to  the  wharf  was 

that  on  the  part  of  the  defendants,  to  the  effect  that  they 

(defendants)  were  to  ship  them  by  the  Gttmbier  to  Kimberley, 

and  as  against  this  Clare  states  merely  that  they  were  to  be  sent 

to  the  wharf,  and  that  he  gave  no  other  instructions  to  one 

particolar  individual  who  served  him  with  some  of  the  goods ; 

bathe  never  says  that  even  to  this  individual  he  gave  instruotionB 

that  the  goods  were  to  be  delivered  to  him  (Clare)  at  the  wharf, 

«o  that  the  defendants  should  have  no  more  to  do  with  them. 

ISie  sending  to  the  wharf  might  have  been  for  either  of  two 
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^^^'       purposes :  (1)  that  alleged  by  the  plaintiffs — ^that  they  might  be 
Ltovs      left  there  at  the  absolute   disposal   of   Clare^  the  defendants 
HovFNUNa.  living  nothing  more   to  do  with  them ;    (2)  that  alleged  by 
Foster  J.     defendants — ^that  they  might  be  shipped  by  the  defendants  to 
Clare^   as  consignee  at  Eamberley.      If  the  evidenoe  of  the 
defendants  was  accepted,  then  the  latter  was  the  expressed 
intention ;  and  the  jury  were  wrong,  and  the  verdict  was  wrong. 
But,  if  the  jury  were  entitled  to  disbelieve  this  evidence  tn  Mo, 
yet  there  was  no  unequivocal  evidence  in  favour  of  plaintifis' 
contention  from  the  evidence  of  Glare,  and  the  other  facts  of  the 
case  should  have  been  considered  by  them.     Indeed,  it  seems  to 
me  that  before  deciding  which  was  correct,  the  inference  which 
the  plaintiffs  sought  to  draw  from  Clare's  evidence  that  the 
defendants  had  nothing  more  to  do  with  the  goods  after  delivering 
them  at  the  wharf,  or  the  express  statements  of  the  defendants 
that  they  were  to  ship  the  goods  to  Glare  to  Eimberley,  ihey 
were  bound  to  consider  what  was  done  in  the  matter.    Did 
defendants  send  the  goods  to  the  wharf,  and  leave  them  there  as  if 
their  duty  in  respect  of  them  was  at  an  end  once  they  were 
delivered  there  ?    I  think  an  examination  of  the  evidence  leads 
irresistibly  to  the  conclusion  that  they  did  not.     The  goods  were 
sent  by   defendants    to    the    wharf    with    carters'    receipts—* 
(Defendants'  exhibits  No.  2).     These  receipts  were  sent  back 
from  the  wharf  to  the  defendants  initialled  by  Howard  Smith 
and  Sons'  employees.     These  receipts  stated  that  the  defendants 
were  shippers  of  the  goods,  to  go  by  the  steamer  Grambier  to 
Kimberley,  consigned  to  Glare.     They  certainly  did  not  indioate 
that  the  goods  were  to  be  left  at  the  wharf  as  a  complete 
discharge  of  the  duty  of  defendants  in  respect  to  them*    But 
it  is  said  that  these  receipts    were  simply  the  usual    forms 
used    by    the    defendants    when    any    goods    were    seat   by 
them  to  the  wharf,  and  were  only  vouchers  that  the  goods  had 
been  actually  taken  to  the  wharf.    If  this  were  to  be  admitted, 
still  they  do  not  indicate  in  any  way  that  the  plaJntiffs*  conten- 
tion  is  correct ;  and,  unless  the  contents  are  to  be  taken  as  Tnoaning 
less,  they  prove  the  contrary.    But  there  were  other  documents 
besides  these.    After  these  were  returned,  defendants  sent  certain 
documents  in  the  form  of  defendants'  exhibit  No.  1  to  Howard 
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Smith  and  Sons'' wharf ^  and  haying  got  them  back  again  signed        188S. 

or  initialled  by  Howard  Smith  and  Sons'  employees,  forwarded      Ltoms 

them  to  Clare  in  an  envelope,  and  he  admits  receiving  them,   hoffkuno. 

although  he  says  there  were  only  two  or  three.     What  were  these     p^^^^  j 

doonments  and!  why  did  defendants'  procure  them,  if  their  duty 

ended  when  they  left  the  goods  at  the  wharf  7    They  were,  in  the 

sabstantial  part,  in  these  words : — Received  at  Sydney,  this  20th 

May,  1886,  from  Hofifnung  and  Co.,  per  Gambier  or  any   other 

of  the  company's  steamers,  for   shipment  to  King's  Sound  the 

foUowing  goods,  namely,  WC  over  K  (then  came  the  number  of 

packages),  packages  consigned  to  W.  Clare,  Kimberley ;  weights, 

contents,  quality,  and  condition  unknown,  and  not  accountable 

for  leakage,  breakage,  illegible  marks,  rust,  decay,  deterioration, 

or  ioaufficiency  of  package.      To  be  conveyed  by  the  steamer 

on  the  following  conditions,  namely  (here  follow  the  limitations 

of  liability  usual  in  a  bill  of  lading),  pro  William  Howard  Smith 

cad  Sons,  Limited  (signed  or  initialled,  the  evidence  is  not  very 

dear  which,  by  one  of  the  employees  of   Howard  Smith  and 

Sons  at  the  wharf.)     Freight,  L  (left  blank).     We  are  told  that 

these  forms  were  contained  in  duplicate  or  triplicate  in  a  book 

of  Howard  Smith  and  Sons'  kept  at  the  defendants'  place  of 

boginess  for  their  •convenience,  and  that  the  stamp,  for  such  it 

was,  ''Hoffnung  and  Co."  was  stamped  upon  each  of  these 

forms  throughout  the  book.     This  does  not  appear  in  the  notes, 

but  seems  to  have  been  taken  by  both  sides  on  the  argument  to 

be  correct.     The  plaintiffs  urged  that  it  meant  nothing,  and  did 

not  indicate  that  Hofinung  and  Co.  were  the  senders ;  but  prima 

facie  a  book  so  stamped  could  be  intended  only  for  goods  shipped 

by  Hoffnang  and  Co.,  and  there   was  no  evidence  tending  to 

shew  that  it  had  been  allowed  to  remain  upon  the  document  by 

mistake.     Besides,   the  question    necessarily    arises,    why  did 

defendants  send  any  such  form  at  all  to  Howard  Smith  and  Sons  7 

They  had  already  got  what  were  called  carters'  receipts  from 

Howacd' Smith  and  Sons  (exhibits  No.  2),  sufficiently  vouching 

for  the  goods  having  been  sent  to  Howard  Smith  and  Sons' 

wkaif,  and  delivered  to  their   employees  there,  which,  if  the 

finding  of  the  jury  is  correct,  was  all  defendants  had  to  do  with 

the  goods.     This  appears  to  me  evidence  which  a  jury  had  no 
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1888.       right  to  dictregard  in  coining  to  a   condosion    whether  the 

Lyons      arrangement  was  that  the  goods  were  to  be  left  at  the  wharf  for 

Uonirma.  Clare,  defendants'  dnty  there  ending,  or  whether  it  was  that 

FoMUr  J.     *^6y  ^©r©  to  ^©  shipped  by  defendants  to  Kimberley,  consigned 

to  Clare.     It  was  argued  before  ns  that  defendants  by  shipping 

these  goods  violated  their  agreement  with  Clare ;  Clare  never 

said  so  in  evidence ;  indeed,  the  existence  of  an  agreement  to 

deliver    the    goods    at    the  wharf  to   Clare    rests   simply  on 

a  negative  inference  arising  from*  Clare's  not   having  sworn 

that    they    were    to    be    shipped    by    HofEnong,    and   upon 

his    having    sworn    that    to    one    of    defendants'    employees 

he    said    that    they    were    to    be    sent    to    the     wharf,   and 

gave  him  no  other  instructions.     Snoh  an  inference,  I  think,  the 

jury,   having  this  documentary   and  positive  evidence  to  the 

contrary  before  them,  were  not  entitled  to  draw.     If  the  jnry 

had  found  that  defendants  violated  their  agreement  with  Glare 

by  sending  these  goods  to  Eimberley  instead  of  leaving  them  at 

the  wharf,  which  is  quite  contrary  to  what  they  have  found,  I 

think  that  finding  would  also  have  been  against  evidence ;  bat  I 

am  also  disposed  to  agree  with    Mr.  Justice   Windeyer  that, 

whether  the  defendants  agreed  to  deliver  to  the  wharf  or  not,  if, 

in  fact,  they  rightly  or  wrongly  never  did  deliver  the  goods  to 

Clare  at  the  wharf,  but  shipped  them  to  Eimberley,  they  were 

under  defendants'  control,  and  their  right  to  stop  in  ^rotiwtttt 

continued  till  they,  by  delivery  to  Clare,  put  on  end  to  that 

Fight;  and  agreeing  to  deliver  could  not  divest  them  of  that 

right,  unless  they  did,  in  fact,  deliver,  although  the  breach  of 

agreement  might  lay  them  open  to  an  action,  just  as  retaining 

them  in  the  stores  might  have  done.    The  goods  were  still  ui 

transitu  from  them  to  Clare  at  Kimberley,  and  would  continue  so 

unless  Clare  had  made  Howard  Smith  and  Sons  his  agents  to 

take  and  keep  possession  of  them  for  the  purpose  of  terminatiDg 

the  transitits,  and  not  for  the  purpose  of  having  it  carried  on. 

Upon  the  law  on  this  subject,  I  so  entirely  agree  with  Mr.  Justice 

Windeyer,  and  with  the  most  exhaustive  review  of  the  oases 

bearing  upon  it  given  by  him  in  his  judgment,  that  I  shall  not 

attempt  to  add  to  it.    The  evidence  in  favour  of  the  defendants' 

view  of  the  arrangements  does  not  end  with  this  shipping  receqA 


VOL.  IX.]  CASES  AT  LaW.  868 

or  Ml  of  lading  above  referred  to.    There  was  the  unquestioned       ^^^- 

evidence  of  Charlton^  one  of  the  defendants'  employees^  that  he      Lyons 

passed  the  entries  for  the  goods^  for  the  free  goods^  as  well  as   Hoffituno. 

for  those  in  bond.     The  entries  themselves  were  tendered  in     jv>»t«f  J. 

evidence    for    the   defendants^   but   rejected;    but   the   above 

evidence  of  Charlton  was  received  without  objection^  and  passed 

miquestioned.     If  defendants'  arrangement  was  simply  to  deliver 

at  the  wharf,  how  came  they  to  pass  the  entries  of  the  free 

goods,  whatever  may  be  said  in  explanation  of  the  bonded  goods  ? . 

On  the  whole,  I  think  the  evidence  overwhelming  that  Clare  did 

not  instruct  defendants  to  deliver  the  goods  to  him  (Clare)  at 

the  wharf;   that  there  was  no  evidence  that  the  defendants 

accepted  such  an  instruction,  but  unquestionable  evidence  to  the 

contrary;  that  the  defendants  did  not  in  fact  so  deliver  the 

goods ;  that  Clare  did  instruct  defendants  to  ship  by  the  Gambier 

and  consign  to   him,   and  that  these  instructions  defendants 

accepted  and  acted  upon.     I  do  not  think  the  mere  fact  that 

Clare  was  a  passenger  by  the  ship  which  carried  the  goods  can 

alter  the  case  materially.     The  transitua  was  therefore,  I  think, 

originally  from  the  defendants  to  Clare  at  Kimberley,  and  the 

Tight  of  stoppage  in  transitu  remained  during  all  that  passage, 

nnless  Clare  in  the  meantime  got  actual  personal  possession  of 

them,  so  as  to  end  the  passage,  or  received  them  constructively 

by  the  hands  of  an  agent,  appointed  for  the  purpose  of  terminating 

the  UranrituSf  and  not  for  the  purpose  of  carrying  it  out.     There 

was  no  evidence  whatever  that  Howard  Smith  and  Sons  ever 

acted  as  agents  for  Clare  otherwise  than  as  mere  carriers.    In 

the  law  upon  this  subject  I  concur  with  Mr.  Justice  Windeyer 

and  also  with  his  application  of  it  to  this  case,  and  I  cannot  with 

advantage  add  to  the  powerful  authorities  which  he  has  cited.    I 

fed  therefore  compelled  to  dissent  from  the  ruling  of  his  Honour 

tile  Chief  Justice  in  the  direction  complained  of.     For  if  there 

a  ifransitus  at  all  from  the  defendants  to  Clare  at  Kimberley 

i  which  case  alone  the  direction  could  be  material — ^I  think 

his  handing  to  Howard  Smith  and  Sons  the  bills  of  lading  or 

shipping  receipts  received  by  him  from  the  defendants,  paying 

tiie  freight  and  receiving  a  fresh  form  of  bill  of  lading  in  which 

the  receipt  of  the  freight  from  Clare  was  acknowledged,  more 
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1888.       especially  if  the  latter  bills  or  receipts  contained  the  names  of 
Lyons       defendants  as  shippers^  did  not  necessarily  amount  to  making 
HoFFMUNa.  Howard  Smith  and  Sons  the  agents  of  Glare  for  the  purpose  of 
Foster  J.     terminating  the  transitiMy  but  would  merely  have  the  effect  of 
making  Howard  Smith  and  Sons  the  carriers  of  Glare  for  tiie 
purpose  of  the  tran^tus,  which  upon  all  the  authorities^  as  shewn 
suflBciently   in   Mr.   Justice    Windeyer^s  judgment,   would  not 
interfere  with  the  right  of  stoppage  in  transitu.     The  finding  of 
the  jury  that  after  the  delivery  of  the  goods  at  the  wharf  a 
contract  was  entered  into  between  Glare  and  Howard  Smith  and 
Sons  to  ship  the  goods  to  Kimberley  on  his  account,  is  consistent 
with  Glare's  evidence,  and  also  with  his  having  done  so  for  the 
manifest  purpose  of  facilitating  the  original  transitua.    I  think 
the  evidence  shews  that   Howard  Smith  and  Sons,  who  were 
carriers  by  water,  held  these  goods  all  the  time  simply  as  carriers 
by  water,  and  that  the  contract,  that  they  were  to  carry  these 
goods  for  Glare  and  be  paid  by  him,  cannot  interfere  with  the 
right  of  stoppage  in  transitu.     I  am  not  prepared  to  sustain  the 
direction  which  defendants  say  his  Honour  the  Chief  Justice  ought 
to  have  given,  for  I  think  Glare  could  have  obtained  manual 
possession  of  the  goods  before  they  reached  their  destination, 
without  any  consent  of  the  defendants,  and  thus  terminated  the 
right  of  stoppage  in  transitu.     I  think  that  on  the  grounds  that 
the  verdict  was  against  the  weight  of  evidence,  and  upon  his 
Honour's  ruling    complained   of,  this  rule  ought  to  be  made 
absolute,  and  that  upon  the  ground  of  his  Honour's  &ilure  to 
direct  it  should  be  refused. 

Bvle  absolute,  with  easts. 

Attorneys  for  appellants  :  Levy  ^  Hemsley. 
Attorneys  for  respondent :   Allen  Sf  Mien. 
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QPBOUSKB  AKD  MoSHASBY  if.  THE  COMMISSIONEB  FOB  BAILWAY8.         1899, 

IWsHon  0/  eoBtt  \gher9  then  is  a  general  verdict  for  plaintijf  in  a  claim  containing       j       « 
ft  nwnber  of  divisible  issues^-^Power  of  Prothonotary  to  qnestion  arbitrators,  8ept,  10. 

The  jUamtatt,  a  contractor,  brought  an  action  for  100,0001.  damafces  against 
the  defendant.    When  tiie  case  came  on  to  be  heard,  the  parties  agreed  to  refer   Windeyer  J. 
It  to  arbitration,  the  award  to  be  for  a  sum  certain  for  the  plaintiflPs,  or  an  I^ 

wnad  for  the  defendant,  and  to  be  entered  as  the  verdict  in  the  cause,  upon  Otoen  J. 
viueh  filial  judgment  might  be  signed ;  all  costs  of,  and  incidental  'to,  the 
vrbihation  were  to  follow  the  verdict  and  be  taxed  in  the  ordinary  way.  The 
dsim  consisted  of  a  number  of  diif  erent  items,  representing  distinct  claims ; 
tiie  arbitzaton  awarded  the  plaintiffs  the  sum  of  20,4881.  lOt.  lid.,  and  the 
phintiffs  brought  in  a  bill  of  costs  amounting  to  22,9881. 15<. 

H$Ui,  that  the  issues  being  divisible,  the  defendant  was  entitled  to  his  costs 
on  the  issues  on  which  he  had  succeeded,  and  that  the  Prothonotary  had  power 
to  question  the  arbitration  with  a  view  to  finding  out  what  those  issues  were. 

Motion  for  a  rule  absolute  in  the  first  instance  directing  the 
Prothonotary  to  review  the  principle  of  taxation  of  the  plaintiffs' 
costs  as  decided  by  him  in  his  memorandum  or  decision  of 
November  2nd^  1887^  and  directing  that  the  defendant  should  be 
ordered  to  pay  the  costs  of,  and  occasioned  by,  the  motion. 

The  &ct8  appear  in  the  judgment  of  the  Court. 

Want,  Q.O.,  and  (yOonnor,  in  support  of  the  rule.  This  case 
was  sent  down  to  be  tried  by  arbitrators  in  the  same  way  as  by 
A  JQiy,  the  award  of  the  arbitrators  was  to  be  for  a  sum  certain 
for  the  plaintiffs,  or  an  award  for  the  defendant,  and  the  party 
sacoeeding  was  to  enter  the  award  as  the  verdict  in  the  cause, 
and  sign  final  judgment  thereon,  and  the  costs  of  the  action  and 
of  the  arbitrators  were  to  follow  the  verdict  so  entered.  The 
plaintiffs  got  a  general  verdict  of  20,433/.  10«.  lid.,  and  therefore, 
by  the  terms  of  the  arbitration  order,  are  entitled  to  their  costs, 
and  the  Prothonotary  has  no  right  to  inquire  into  the  several 
issues  between  the  parties,  since  that  is  not  'Hhe  ordinary  way  " 
of  taxing  costs.  Little  v.  Sandeman  (1),  per  Windeyer ,  J.  No 
issue  was  found  for  the  defendant,  and,  therefore,  he  has  no  right 
to  any  costs.  Qray,  Law  of  Costs,  p.  45 ;  Pilcher,  1074 ;  Traheme 
V.  Oardner  (2).  We  object  to  the  Prothonotary's  proceeding  in 
(1)  1  N.8.W.  L.  R.  268.  (2)  8  £.  &  fi.  161. 
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^^^'       this  way  at  this  stage ;   he  may,  on  going  through  the  ooflto, 
O'RouBEi    knock  off  varions  items^  and  then  we  can  review  the  taxation. 

V. 

C0XMI8-  .    ._^ 

sioffBtt  Pilcher,  Q.C,  and  Stephen,  shewed  oause.     The  plaintiffs  are 

Bailwats.  moving  for  a  mle  directing  the  Prothonotary  to  review  the 

principle  of  taxation  of  the  plaintiffs'  costs,  bat  as  yet  he  baa 

laid  down  no  principle  of  taxation. 

[Winds TBB,  J.  It  is  clear  what  the  matter  in  dispute  is;  the 
principle  involved  is  this :  Can  the  Prothonotary,  where  there  ib 
a  general  verdict  for  the  plaintiffs,  go  into  the  question  whether 
some  of  the  issues  were  not  really  found  for  the  defendant,  with 
a  view  to  awarding  him  costs  on  those  issues  ?] 

The  claim  is  for  100,000Z.,  and  is  made  up  of  a  variety  of 
items,  together  with  a  claim  for  unliquidated  damages ;  they  have 
only  recovered  20,4332.  lOs.  lid.,  and  so  it  is  clear  that  some  of 
the  items  must  have  been  found  in  our  favour.  If  we  had  not 
agreed  that  the  award  should  be  for  a  lump  sum,  we  might  have 
had  it  set  aside  on  that  ground :  Kilbum  v.  Kilbum  (3)  ;  we 
only  agreed  to  it  in  order  to  save  the  arbitrators  trouble,  but  it 
was  provided  that  costs  should  be  taxed  in  the  ordinary  way. 
Gordon  on  CoaU,  p.  53 ;  Paterson  v.  Earrie  (4) ;  Frudhomme  v. 
Fraeer  (5). 

[Innes,  J.  Those  were  not  cases  of  general  verdict  for  a 
lump  sum.] 

Where  it  is  clear  that  an  injustice  is  being  done,  the  Court  will 
inquire  into  the  several  findings.  Oray,  Law  of  Costs,  p.  44.  The 
Prothonotary  may  question  the  arbitrators :  Oore  v.  Baker  (6) ; 
The  Duke  ofBuccleugh  v.  Metropolitan  Board  of  Works  (7). 

[Innes,  J.  In  that  case  there  was  an  arbitration  and  then  an 
action;  here  there  was  a  reference  after  action  brought.] 

[The  Prothonotary,  in  answer  to  Windeyer,  J.,  said,  that  in  a 
case  where  there  was  a  variety  of  items  and  a  general  verdict  for 

(8)  18  H.  &  W.  671.  (4)  2  B.  &  S.  814.  (5)  2  Ad.  &  E.  646. 

(6)  4  £.  &  B.  470.  (7)  L.B.  6  H  Ji-C.  418. 
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tie  plaintiff,  ae  for  instance  in  an  action  on  a  building  contract,       ^^^' 


ke  shonld,  on  the  authority  of  Traheme  v.  Qardner  (8),  examine    O'Eoubkb 
tbe  pleadings,  and  question  the  solicitors  and  others  for  the    .comxis- 
purpose  of  finding  on  what  issues,  if  any,  the  defendant  had 
soooeeded. 


SXONSR 
FOB 

Bailwats. 


Want^  Q.C.,  in  reply.  In  the  cases  cited  there  was  only  one 
arbitrator ;  here  there  are  three,  and  there  might  be  a  disagree- 
ment among  them.  '  The  reference  distinctly  provides  that  the 
costs  are  to  follow  the  verdict :  Orawahaw  v.  York  and  North 
JKifand  Railway  Company  (9) ;  Sandeman  v.  Little  (10).  The 
defendant  cannot  bring  in  his  costs  to  the  delay  of  ours : 
Sumphrey  v.  Pearce  (11).  The  Prothonotary  must  first  get  the 
Conrt  to  amend  the  postsa  and  to  settle  which  issues  the  defendant 
has  succeeded  on ;  aud  the  Court  has  no  evidence  on  which  it 
can  do  that. 

Ov/r.  adv.  vult. 


On  September  14th,  the  judgment  of  the  Court  was  delivered  by 

WnmiYXB,  J.    In  this  action  it  appears  that  when  the  case  came 
on  to  be  heard  the  parties  agreed  to  refer  it  to  arbitration.    By  the 
ocder  of  reference  to  arbitration  it  was  directed  that  the  award  of 
fte  arbitrators  should  be  for  a  sum  certain  for  the  plaintiffs,  or 
an  award  for  the  defendant.     The  award  was  to  be  entered  as  the 
verdict  in  the  cause,  upon  which  final  judgment  might  be  signed, 
and  aU  the  costs  of,  and  incidental  to,  the  arbitration  were  to 
follow  the  verdict,  and  were  to  be  taxed  in  the  ordinary  way. 
The  action  was  between  a  railway  contractor  and  the  Govern- 
ment, and  the  plaintiffs'  claim,  as  appears  by  the   plaintiffs' 
affidavit,  was  for  100,0002.     This  claim  was  made  up  in  a  great 
measure  of  different  items  representing  distinct  claims  arising 
oat  of  distinct  matters,  in  respect  of  which  work  had  been  done 
by  the   plaintiffs,  and  there  was  also  a  claim  for  unliquidated 
damages.     The  arbitrators  having  taken  a  considerable  time  in 
investigating  the  matter,   awarded  the  plaintiffs  the  sum  of 
20,4832.  108.  lid.,  the  plaintiff  thus  apparently  failing  to  establish 

(8)  8  E.  &  B.  161.  (10)  1  N.8.W.  L.E.  263. 

(9)  21  hJ.  Q.B.  274.  (11)  7  Sx.  686. 


Bept.  14. 
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1M8>  his  olaim  to  the  extent  of  80,0001.    The  plaintiff  has  bronght  in 

O'BouBKi  bis  bill  of  costs  for  taxation ;  this  bill  of  costs  amounts  to  the  som 

Covins.  ^'  22,988Z.  15«.    On  the  taxation  of  these  costs  it  was  contended, 

8I0NSB  on   behalf  of  the  defendant,  that  the  defendant  had  cleariy 

FOR 

Railways,    defeated  the  plaintiffs  in  a  great  portion  of  their  claim,  and  as  tbe 
Windeyer  J.  issnos  were  clcarlj  divisible,  and  as  the  poatea  should  be  framed 
accordingly,  the  plaintiffs  were  not  entitled  to  claim  costs  on  the 
issues  upon  which  they  had  been  defeated.     To  this  the  plainti& 
replied  that  as  the  submission  to  arbitration  gave  the  arbitrators 
power  to  return  a  general  verdict,  which  they  had  done,  the  issues 
were  not  divisible,  and  the  plaintiffs  were  entitled  to  the  whole 
costs  of  the  action.    The  Prothonotary  having  held,  upon  the 
evidence  before  him,  that  the  issues  were  divisible,  and  that  the 
defendant  was  entitled  to  his  costs  on  the  issues  on  which  he  had, 
in  his  opinion,  succeeded,  adjourned  the  taxation  to  enable  the 
defendant  to  bring  in  his  costs  on  the  issues  on  which  he  had,  in 
the  opinion  of  the  Prothonotary,  succeeded.     The  plaintiffs  now 
appeal  against  this  decision,  and  ask  for  an  order  directing  the 
Prothonotary  to  proceed  with  his  taxation  of  the  plaintiffs'  costs. 
The  order  of  reference  directs  that  the  costs  shall  be  taxed  in 
the  ordinary  way,  which  must  mean  according  to  law,  and  the 
practice  of  the  Court.     In  answer  to  an  enquiry  from  the  Bench, 
the  Prothonotary  has  stated  that  where  the  plaintiff  has  a  general 
verdict,  and  where  it  is  apparent  that  the  defendant  has  partly 
succeeded,  though  no  issues  are  specifically  found  for   him,  his 
ordinary  practice  is  to  refuse  to  tax  the  plaintifPs  bill  of  costs 
before  the  defendant  has  brought  in  his  bill  of  costs,  as  he  cannot 
tax  the  former  without  considering  the  latter,  and  that  he  informs 
himself  by  such  evidence  as  the  parties  bring  before  him  as  to 
which  issues  they  have  respectively  succeeded  upon.     Though, 
with  a  view  to  the  saving  of  time  and  expense,  this  course  may 
be  assented  to  by  the  parties  to  the  taxation  without  a  formal 
amendment  of  the  postea,  it  is  clear  that  where  the  objeetion  is 
taken  that  the  Prothonotary  has  no  power  to  tax  the  costa  of  the 
defendant  on   that  portiqn  of  the  case  in  which  he  has   reallj 
succeeded,  when  there  has  been  a  general  verdict  for  the  plaintiff, 
the  defendant  cannot  insist  on  his  costs  being  taxed  forthwith, 
but  should  move  for  such  an  amendment  of  the  poatea   as  will 
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enable  the  Prothonotary  to  proceed  to  tax  the  costig  to  which  the        1888. 
defendant  may  be  entitled.   '  This  is  the  course  which  the  decision    O'Rodhkb 
of  the  Court  in  the  case  of  Little  v.  Sandeman  (12)  shews  to  be     coiofiB- 
prq)erin  the  case  before  us.     The  amount  of  the  plaintiffs'  claim,      bionbb 
and  the  amount  of  the  arbitrators'  award,  clearly  shew  that  the    Eailwatb. 
defendant  has   made  a  successful  resistance   to   a  considerable   WindeyerJ, 
portion  of  the  demand  made  upon  him,  and  looking  to  the  amount 
claimed  by  the  plaintiffs'  bill  of  costs   it  would  be  a  monstrous 
thing  if  the  defendant  were  not  allowed  such  costs  as  he  had 
been  put  to  in  successfully  resisting  any  portion  of  the  plaintiffs' 
demands.     As  Ooleridge,  J.,  observes  in  delivering  the  judgment 
of  the  Court  in  the  case  of  Traheme  v.  Gardner  (13),  '^it  is  diflS- 
colt  to  see  why  a  defendant  may  not  always  demand  to  have  the 
residue  found  for  him  where  the  plaintiff  demands  a  larger  sum 
than  he  succeeds  in  proving;"  and  as  he  points  out,  "  it  will  be 
for  the  Master  always  to  ascertain  whether  any,  and  what  coists, 
have  been  incurred  as  to  the  part  of  the  issue  found  for  the  defen- 
dant, and  when  they  can  be  ascertained  to  have  been  incurred 
relative  to  that  only,  to  tax  them  to  the  defendant,  though  the 
plaintiff  has  succeeded,  and  is  entitled  to  the  general  costs  in  the 
cause."     With  reference  to  the  question  also  submitted  for  our 
dacision,  whether  the  Prothonotary  will  be  entitled  to  examine 
one  of  the  arbitrators  or  the  umpire  with  a  view  of  ascertaining 
what  are  the  distinct  matters  of  claim  with  reference  to  which 
the  arbitrators  gave  their  award,  we  are  of  opinion  that  the 
arbitrators,  or   umpire,  may  be   examined  with  a  view  to   the 
Prothonotary  informing  himself  as  to  the  issues  upon  which  the 
de&ndant  succeeded.     Upon  this  point  the  case  of  The  Duke  of 
Bticeleugh  v.  Metropolitan  Board  of  Works  (14)    seems  to  us  an 
authority  in  favour  of    the  defendant's  contention.     The  object 
of  the  examination  of  the  arbitrators  in  this  case  would  not  be 
"  to  scrutinise  the  exercise  by  an  arbitrator  of   a  discretionary 
power  to  award  compensation,"  that  being,  as  Lord  Ohelmsford 
sajs    in    his   judgment  in   the    above   case,    "contrary   to   all 
principle;"  nor  to  find  out  what  were  the  elements  that  entered 
into  his  consideration   in  determining  the  quantum  of  compen- 
satioii  awarded  in  respect  of  each  item  of  the  plaintiff's  claim. 

(12)  1  J5J.S.W.  K.  263.         (13)  8  E.  &  B.  161.         (14)  11  L.K.  5  H.L.C.  418. 
K.S.W.B..  Vol.  IX.,  Law.  Z 
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^^^-       He  examJTiafcioii  would  only  be  for  the  purpose  of  finding  out 
O'Roumsi    what  were  the  items  in  the  plaintiffs'  claim  in  respect  of  which 
CoMKis-     the  arbitrators  exercised  their  discretionary  power  in  the  plaintiffs' 
BioNKB      favour,  and  those  in  which  ihey  had  upon  the  defendant's  eTidence 
Railways,   refused  to  give,  the  plaintiffs  anything.     It  appears  to  us  tliat  it 
Windeyer  J.  is  just  as  right  to  examine  an  arbitrator  in  this  way,  with  a  view 
to  determining  what  costs  the  parties  are  respectively  entitled  to, 
as  r^is  to  examine  an  arbitrator  as  to  the  items  with  whieh  Jiehss 
dealt,  with  the  view  of  finding  out  whether  in  his  estimate  of 
compensation  he  took  into  consideration  any  matters  not  incladed 
in  his  refei^ende.     As  tiotd  Ohelm^d  in  hiis  judgment^  p.  457, 
observes,  '^  to  prevent    the  defendants  from  question!^  him  bo 
far  would  have  been  to  deprive -them  of  information  to  which  tiiey 
Were  entitled/  by  shutting  them  h)S  from  the  only  source^  it  m 
the  breast  of  the  umpire^    He  alone  could  teU  what^  si^]l6ls4te 
incladed  under  the  general  tei^ns  of  his  award/'    The  obje<il^ 
the  examination,  moreover,  in  this  case  is  not  to  impt^gfitheawiM 
or  itd  amount^  btlt  mer^y  ^find  out  how,  in  the  matter  ol  cote, 
the  realawiard  ef  thearbiiarators  ite  a  verdict  should  be  aole«[u^ofc 
For  these  reasons  we-  think  that^the  pQ9t»a  having  beehtaiAMidffiii^ 
ds  we  now-direet,by  ent^^g  the  verdict  for  the  d»f«ttdati!i^4i^11ie 
residue  of  the  demand,  ae^  wab  done  i&  Trahem^r^  ChuriiMf,Ti 
it  will  be  con^tent  for  the^Prothonotary  to  satisfy  himself  by 
the'  ^dence'  of  the  arbiti^toi^  or  upon  such  other  evideiide'  ai 
may^  bd  brought  beforeliim  as  to  whafpartof  3ie  pll^tiffa'  eUl 
the  defendant  halving  'suoceiecfed  is  entitled  to  im  ooste.     l^ero 
win  b^  no  cbsts  of  thi§  mbti6n  allowed  ^metHbtft  side. 

Attorney  for  the  plaintiffs:  M'LaughUn. 

Attorney  for  thedefendant ;  ITiUuiin^i  CrpwH^lk^k>r<;  ^ 
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ArfNN^BONB.  ^^^ 


0mm  Ltmds  Act,  1884^  $.  4/7,  §.-# .  2— Person  who  ha$  made  a  eondUional  pwrehoie      ^^,  |^ 
'       *  -^TramrferM  of  eondUUmal  pwrchtuor. 

Apenonwho  haa  obtained  a  oonditioiial  parohaae  by  transfer^  is  not  a  /J|^^*^* 
^pieim  wliD  has  made  a  oonditaooal  pnrohaae  "^  within  the  meaning  of  48  Ylo.         and 

Vo  18»  a.  47, 8-a.  2.,  although  at  the  time  of  transfer  the  conditions  of  residence  Owen  J. 
^nd  improyements  were  not  completed. 

'  Spicul  CASfe  stated  by  the  Minister  for  Lands  nnder  section 
140Gf  tlM)  Orawn  Lands  Act  of  1884. 

1.  In  the  year  1887  the  above  named  applicant^  George 
So^hell  Bone,  duly  applied  undw  the  provisions  of  the  47th 
•Mm  ni  the  said  Act' for  a  conditional  purchase  of  261  acres, 
«nd  an  additional  conditional  pnrohase  of  59  acres,  situate  in 
ike  dMriot  of  Armidale. 

JL~  At  the  time  of  the  making  of  the  said  application  by  the 
Mdflsorge  Saobell  Bone,  he  was  the  owner  by  transfer  duly 
Algistered  ^  another  portion  of  land  which  had  been  conditionally 
piKiliiwI  before  Hie  said  Act  came  into  force  under  the  land 
kwt  ftea  regulating  conditional  purchases. 

S,  Al  &e  tiioe  of  the  said  transfer  of  the  said  coi;iditional 
U)  the  said  G.  S,  Bone,  tiie  conditions  of  residefnce  and 
*  improvementB  in  respect  of  said  purchase  had  not  been 
nawpleted  bupt  were  subsequently  performed  and  completed  by 
the  said  G.  S.  Bone,  as,  and  being,  such  transferee  as  aforesaid^ 

4.  The  said  G.  S.  Bone  was  not  the  original  conditional 
pVM^iMer  of  the  said  portion  of  land,  or  of  any  other  land,  under 
the  Owwn  Lands  Act  of  1884,  or  of  any  of  the  Acts  repealed 
thareby. 

5.  Oik  the  19th  day  of  April,  1887,  the  said  applications  came 
before  the  Local  Land  Board  sitting  at  Armidale  to  be  dealt  with, 
when  the  said  Board  disallowed  the  said  applications  on  the 
ground  that,  under  the  circumstances  hereinbefore  set  forth,  the 
said  6.  8.  Bone  had  previously  made  a  conditional  purchase 
within  the  meaning  of  s.  47  sh3«  2  of  the  said  Orawn  Lands 
Act  of  1884. 

Z2 


Bonk. 
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^888.  6.  It  is  admitted  tliat  in  other  respects  the  said  applicationa 

Ex  parte     were  valid  and   regular,  and  that  the  lands  applied  for  were 
Crown  lands  open  and  available  for  conditional  sale. 

7.  The  said  G.  S.  Bone,  under  the  provisions  of  the  said  Act, 
duly  appealed  from  the  said  decision  of  the  Land  Board  on  the 
ground  that  the  said  decision  was  erroneous  in  point  of  law,  and 
the  said  appeal  on  the  17th  day  of  August,  1887,  came  on  to  be 
heard  before  the  Honourable  Thomas  Grarrett,  the  Minister  for 
Lands. 

8.  The  said  Minister  for  Lands  having  heard  the  said  case,  is 
desirous  of  obtaining  the  decision  of  the  Supreme  Court  upon 
the  question  of  law  hereinafter  mentioned,  which  arose  before 
the  said  Land  Board  and  upon  the  said  appeal,  and  the  said 
Minister  has  caused  this  case  to  be  stated  and  submitted  for  that 
purpose  under  the  said  140th  section  of  the  said  Act. 

9.*  The  question  for  the  opinion  of  the  Supreme  Court  is, 
whether,  under  the  circumstances  hereinbefore  mentioned,  the 
said  George  Scobell  Bone,  at  the  time  of  making  the  said 
applications,  had  previously  made  a  conditional  purchase  within 
the  meaning  of  s.  47  s-s.  2  of  the  said  Act  of  1884. 

Pitcher  J  Q.C.,  and  Oordon  for  the  applicant.  The  distinction 
between  "making"  and  "holding"  appears  in  sub-section  2 
of  s.  47.  The  applicant  has  not  "made  "  a  conditional  purchase 
under  this  or  any  of  the  repealed  Acts. 

Salomons,  Q.C.,  and  Stephen  for  the  Crown.  "  Make  or  hold  " 
merely  explains  "  made  "  in  the  earlier  part  of  the  sub-seotiom 
This  applicant  has  "  made  "  the  conditional  purchase,  because  he 
has  to  fulfil  the  condition ;  to  hold  that  sub-section  2  does  not 
apply  to  him  would  be  to  defeat  the  policy  of  the  Act. 

Pilcher,  Q.C.,  in  reply. 

WiNDETBB,  J.  (After  stating  the  facts.)  In  this  case  it  has 
been  contended  that  the  applicant  comes  within  the  proYiaions 
of  sub-section  2  of  section  47,  inasmuch  as  he  is  the  transferee  of 
a  piece  of  land  which  was  conditionally  purchased  before  the 
Act  of  1 884  came  into  existence.    The  words  of  the  sub-aection 
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are  as  follows — *'No  person  who  has  purchased  under  this  1888, 
section  shall  be  permitted  to  make  any  other  conditional  purchase  Ex  parte 
whatsoever  under  this  Act,  and  no  person  who  has  made  a  con- 
ditional purchase  under  this  or  any  of  the  repealed  Acts  shall  ***^*"*  • 
be  permitted  to  make  or  to  hold  a  conditional  purchase  under 
this  section;^'  and  it  appears  to  me. that  a  person  who  has 
obtained  a  conditional  purchase  by  transfer  cannot  in  any  sense 
be  regarded  as  having  made  a  conditional  purchase  within 
the  meaning  of  that  sub-section.  The  sub-section,  in 
my  opinion,  applies  only  to  persons  who  have  made 
an  original  application  for  a  conditional  purchase,  and  the 
language  of  the  Act  prevents  our  extending  it  to  transferees. 
It  is  argued  that  this  would  be,  in  effect,  to  defeat  the  intention 
of  the  Act  by  enabling  persons  to  obtain  land  without  conditions 
of  residence,  in  addition  to  land  taken  up  under  those  conditions ; 
bat  the  obvious  answer  to  this  is  that  the  Act  in  no  way  prevents 
this  in  the  case  of  those  who  obtain  a  conditional  purchase  by 
transfer  as  the  present  applicant  has  done,  and  the  language  of 
sab-section  2,  in  distinguishing  between  ''  making  "  and  "  hold- 
ing '^  a  conditional  purchase,  renders  the  matter  almost  too  clear 
for  argument. 

Innes,  J.  I  am  of  the  same  opinion.  The  sub-section  clearly 
distinguishes  between  "makers"  and  "  holders"  of  conditional 
purchases — a  distinction  which  has  always  been  recognised — 
Fallon  V.  Moore  (1) — and  the  circumstance  that  the  necessary 
oonditions  were  performed  by  the  transferee  is  entirely 
immaterial. 

Owen,  J.  I  take  the  same  view  for  very  much  the  same 
reasonfi.  There  is,  however,  one  additional  consideration  which 
has  suggested  itself  to  me  as  explaining  the  distinction  which  the 
Act  draws  between  the  maker  and  the  holder  of  a  conditional 
purchase;  it  appears  to  me  that  the  reason  why  the  maker  of  a 
conditional  purchase  is  not  allowed  to  take  up  additional  land 
under  section  47  is  that  the  Legislature  did  not  think  it  right 
ihst  the  same  person  should  enjoy  both  the  permission  brigilially ' 

(1)  JIS.CK.  311 
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Ex  part€ 
Owen  J. 


given  him  by  tlie  older  Acts  to  take  up  Crown  lands  in  whatever 
part  of  the  colony  he  chose^  and  the  advantage  conferred  by 
section  47  of  taking  np  land  without  complying  with  the  con- 
ditions of  residence.  This  reasoning  does  not  apply  to  the 
transferee  of  a  conditional  purchikse^  for  he  is  simply  a  purchaser 
and  has  not  availed  himself  of  the  right  conferred  by  the  older 
Acts,  and  therefore  there  can  be  no  reason  why  he  should  not  be 
allowed  to  take  advantage  of  section  47.  However,  indepen- 
dently of  this,  I  am  of  opinion  that  the  language  of  the  Act 
clearly  shews  that  sub-section  2  applies  only  to  the  maker,  not 
to  the  transferee,  of  a  conditional  purchase. 


Application  granted  with  cdds: 

Attorneys  for  applicant :  Macnamara  8f  Norton, 
Attorney  for  the  Crovm :   WUUaikey  Grown  Solicitor. 


Aug,  15.  16. 


Windeyer  J. 
fnnet  J. 

and 
Owen  J. 


8EC0MB  «.  FABJEOSLL. 
Crown  Landi  Act  of  1876 — Declaration  of  forfeiture—SHoff^l. 

A  declaration  of  f  oif  eiture  as  the  result  o£  an  enquiry  under  89  Vic  Kow  13^ 
6. 17,  is  not  condusiye,  snd  may  be  reyiewed  by  a  jury. 

Flaintiif  on  declaration  of  forfeiture  of  his  selectioin  retired  therefrotn,  uAl 
sent  in  an  application  for  re-selection ;  defendant  also  made  an  affdiDalHii*- 
wkich  was  suocessful.  Flaintiif,  who  resided  on  land  adjoining,  indnoed 
defendant  to  join  him  in  works  calculated  to  improte  both  his  own  land  and 
that  selected  by  the  defendant,  and  afterwards  instituted  an  enquiry  under  89 
Tic  Ko.  18,  s.  85,  to  discoTer  whether  defendant  was  fulfilling  the-  condttians 
of  residence,  &c.  Three  years  from  the  date  of  defendant's  selection  plaint 
brought  an  action  of  ejectment  on  the  ground  that  the  forfeiture  was  irregular, 
and  the  defendant's  selection  consequently  Toid. 

Seld^  that  plaintiff  was  estopped  by  his  conduct  from  denying  the  regulaiify 
of  the  foifeitore« 

MonoN  to  make  absolute  a  rule  nm,  calling  upon  the  plaintiff 
to  shew  cause  why  the  verdict  found  for  the  plaintiff  should  not 
be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  f^a'tited. 
The  action  was  one  of  ejectment,  and  was  tried  before  the  Chief 


VOL.  IX.]  ,  GASES  AT  LAW  867 

Justice  em  March  20th,     The  facta^  which  appear  more  fully  in  tiie       ^^; 
pidgiQ^nt'Of  Windeyer,  J.,  were,  briefly,  as  follows  : — .  Sbcokb 

,Io  February,  1833,  plaintiff  purchased  certain  land  from  one     far^bil. 
Price,  wl^e  had  taken  it. up  as  a  conditional  purchase  in  October, 
1877.  .  In  Peoember,  1883,  an  enquiry  was  held  under  39  Vic. 
N(h43,  a.  1.7,  ae  to  whether  Price  had  fulfilled  the  necessary 
conditionB  of  reffldence,  and  the  selection  was,  in  consequence 
o!  that  enquiry,  declared  forfeited  op  July  4th,  1884,  upon  which 
the  plaintiff  directed  an  agent  of  his,  who  was  in  ppssession,  to 
wi^draw  frou^,the  land,  and,  after  the  expiration  of  30  daya, 
made  an  application  for  a  fresh  conditional  purchase  of  the  land 
for  himself,  and  a  similar  application  for  his  agent.    The  defendant 
aadotheiB  applied  at  the  same.^ime,  and  a  ballot  being  held,  the 
lot  fell  upon  the  defendant,  who  thereupon  entered  into  possession, 
built  a  house,  and  otherwise  impjroved  t^a  land,  the  plaintiff  at 
the  time  being  a  resident  on  the  land  adjoining.      It  further 
appeared  that  the  defendant  caused  an  enquiry  to  be  instituted 
onder  39  Vic.  No.  13,  s.  25,  to  discover  whether  the  plaintiff 
was  fulfilling  the  conditions  of  residence,  &c.,  and  also  that  he 
induced  the  defendant  to  join  him  in  making  a  drain  for  the  improve- 
ment of  the  land  in  question  and  of  the  adjoining  land,  which 
was  the  property  of  the  pLainiiiff .    ^t  ,the  teial  the  jury  found  that 
the  original  selector,  Price,  had  fulfilled  the  necessary  conditions, 
and  that  the  forfeiture  of  July  4th,  1884,  was  therefore  invalid,  and     ^        ,      . 
a  verdict  was  entered  for  "the  plaintiff,  Ibave  being  reserved  for       '    -^  ' 
thedefeii(^(^jh  tp.  move  to  have  a  nonsuit  entered.    Th^  grouii^ 
appMriof  in  ihe  rdie  nid  were.-that  the  verdbit.waB  againrt 
c^Wence,  and  the  weight  of  evidence ;- that  the  forfeiture  of 
Piic^  selection  iinder  39  Vic.  Nq.  13,  was  conplu^ve,,  ancl  not 
ranriewable  cbefore-  a  jury ;   that  the  deacription  in  Price's  original 
i|)pB[^on  was  insufficient,  and  that  the  plaintiff,  by  his  action; 
and  conduct  in  respect  of  the  land,  in  question  after  forfeiture,, 
VfB  estopped  from   setting  up   Price's    conditipnal    purcha/se 
against  the  defendant  and  contending  that  the  forfeitiire  was 
invalid. 

Stephen  {Scholes  with  him),  in  support  of  the  rule.      Price's 
ieieetions  were  forfeited  under  30  Yic  No.  13,  s.  17,  and  that 
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^^^-  forfeiture  is  conclusive.  Drinkwater  v.  ilrifewr  (1)  does  not 
Sbcomb  apply,  as  under  the  Act  then  in  force  there  was  no  such  machinery 
Fabeell.  for  enquiry  as  is  provided  by  39  Vic.  No.  13,  under  which  the 
enquiry  is  to  be  held  in  open  Court  before  the  Commissioner. 
Then  the  plaintiff  is  estopped  from  denying  the  forfeiture :  Flood 
V.  Fyfe  (2) .  The  original  application  is  void  on  account  of  itfi 
vagueness. 

Wise  shewed  cause.      As  to  the  first  point,  the  principle  of 
Emery  v.  Barclay   (3),  and   Drinkwater  v.  Arthur   (1),  is  not 
affected  by  anything  contained  in  39  Vic.   No.    13 ;    the  only 
difference  is  one  of  procedure.       The  enquiry  is    held  in  open 
Court,  but  the  Minister  is  not  present,  and  he  may  declare  the 
land  forfeited  in  opposition  to  the  recommendation  of  the  Com- 
missioner who  conducted  the  enquiry.      As  to  the  question  of 
estoppel,  there  was  no  representation  here  of  an  existing  fact, 
but  only  of  an  intention,  and  that  cannot  amount  to  an  estoppel, 
especially  in  a  case  where  title  to  land  is  involved ;   the  plaintiff 
acquiesced   in   defendant's   occupation,   but  estoppel   can  only 
arise  from  acquiescence  where  there  is  a  duty  to  speak  on  the 
part  of  the  person  acquiescing,  and  a  corresponding  right  on 
the  part  of  the  other  person  concerned.      The  defendant  here 
must  shew  that  he  took  the  land  relying  upon  the  representation 
and  the  acquiescence  of   the   plaintiff :    Polak   v.    Everett  (4) ; 
Freeman  v.    Oook    (5)  ;     Oarr  v.  London  and  N.    W.  Railwaxj 
Oompany  (6).    The  conduct  of  the  plaintiff,  therefore,  subsequent 
to  the  selection  by  defendant,  is  immaterial,  since  it  could  in  no 
way  have  induced  defendant  to  select :  Citizens^  Bank  ofLoui^na 
V.  First  National  Bank  of  New  Orleans  (7).     There  can  be  no 
estoppel  unless  the  party  who  wishes  to  set  it  up  has  been  brought' 
into  such  a  position  that  he  could  bring  an  action  of  damages 
against  the  other  party.     [He  referred  to  Ex  parte  Adamson  (8); 
Swan  V.  North  British  Australasian  Go,  (9);  Jorden  v.  Money  (10); 
Oomish  V.  Abington  (11).] 

(1)  10  S.C.R.  1^3.  (6)  2  Ex.  654.  (9)  2  H.  &  C.  175. 

(2)  9  N.S.W.  L.E.  374.  (6)  L.R.  10  C.P.  307.  (10)  5  H.L.O.  185. 

(3)  8  S.C.R.  374.  (7)  L.R.  6  H.L.  352.  (11)  4  H.  -^  N.  540. 

(4)  1  Q.B.D.  GG9.  (i>)  8  Ch.  D.  807. 
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Stephen^  in  reply,  referred  to   Oaimcross  v,   Lorvmer   (12) ;        1888- 
Sheridan  v.  Barrett  (13)  ;  Bucknell  v.  ifann  (14).  Secomb 


WiNDiTEE,  J.      This  was   an   action   of    ejectment   brought, 

against  the  defendant  under  the  following  circumstances.      It 

appears  that  the  land  in  question  was  originally  selected  by 

Price,  on  October    1 1th,   1877,   and  consisted  of   an   original 

selection  of  40  acres,   and  two  additional  selections,  and  on 

23rd  February,  1883,  the  whole  was  transferred  to  the  plaintiff. 

On  December  11th,  1883,  it  appears  that  an  enquiry  was  held 

under  s.  25  of  29  Vic.  No.  13,  in  consequence  of   which  the 

Minister  declared  the  land  forfeited  for  breach  of  the  conditions 

of  residence.     Upon  this  the  plaintiff   directed  his  agent,  who 

was  residing  on  the  land,  to  withdraw    therefrom,  and,  on  the 

expiration  of   30  days,  made,  together  with  the  defendant   and 

several  others,  an  application  for  a  conditional  purchase  of  the  land 

in  question ;  a  ballot  was  thereupon  held  under  the  provision^  of 

the  Act,  and  in   which   the   defendant   was   successful.      The 

defendant  thereupon  entered  upon  the  land,  built  a  house  upon 

it,  and  otherwise  improved  it,  the  plaintiff   meanwhile  residing 

on  an  adjoining  piece  of  land ;   and,  further,  it  appears  that  the 

plaintiff  not  only  saw  the  defendant  in  possession  of  the  land 

and  working  upon  it,  but  even  caused  enquiry  to  be  instituted 

under  the  provisions  of  s.  25  of  the  Act,  to  find  out  whether  the 

defendant  was   performing  his   conditions    of    residence    and 

improvement :  in  other  words,  he,  by  the  course  he  pursued,  did 

his  best  to  insist  on  the  defendant's  performing  the  conditions 

with  which  he  was  bound  to  comply,  as  conditional  purchaser 

of  this  land.     It  further  appears  that  it  becoming  necessary  to 

biuld  a  drain  which  would  benefit  both  the  property  of  the 

plaintiff    and    that    of    the    defendant,    the     plaintiff    asked 

defendant  to  join  him  in  constructing  it ;  and,  in  fact,  it  was  only 

in  December,  1887,  after  the  defendant  had  been  in  possession 

of  the  land  in  question  for  upwards  of  three  years,  that  the 

plaintiff  brought  this  action.     The  only  question  of  fact  dealt 

witii  by  the  jury  at  the  trial  was  the   question   whether  tiie 

original  selector  had  fulfilled  his  conditions  of  residence.    The. 

(12)  7  Jut.  N.S.  149.  (13)  4  L*R.  Jr.  223.  (14)  2  S.C.B.  1. 
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Farrbll. 
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^^^       jury  f onnd  that  he  had,  and  a  verdict  was  returned  4er  the 
SiooMB     plamtifF,  bat  certain  points  were  taken  at  the  kiaj^  and  upiw. 
Fasull.    ^heee  leave  was  reserved  to  enable  plaintiff  to  move  the  ISomi 
Wimde^er  J.  •  ^  ^nter  a  nonsnit.     With  reference  to  the  question  wheth^.  the 
verdict  was  a|2rainst  evidence  as   to   Price's  folfilmoit  of  the 
conditions  of  residence  and  improvement,  it  is  unnecessary  for 
us  to  give  a  decision,  though  the  0KiefJu9tice  has  expressed  to  os 
his  opmion  that  it  was  against  evidence;  nor  is  it  necessaty  for  Q& 
to  pronounce  any  opinion-as  tp  whether  the  description  in  Price's 
application  was  sufficient,   because,  the  points  upon  which  we 
propose  ^  give  judgment  will  conclude  the  case.    An  objection 
was  taken  on  behalf  of   the  defendant  at  the  trial  that  the, 
declaration  of  forfeiture  by  the  Minister  of  Price's  gela6ti(» 
under  the  provisions  of  s,  17  of  39  Vic.  No.  13,  concluded  the 
case,  and  that  the  plaintiff  who  claimed  under  him  had  no  l9cu« 
standL    It  was  argued  in  support  of  this  contention  tiiat  39  Vic 
No.  13,  s.  25,  which  provides  machinery  by  which  enquiry  mqr 
be  held  by  a  Commissioner  appointed  by  the  Government  into 
the  fuIGhnent  or  non-fttlfiknent  by  the  conditional  purchaser  of 
the  neoesst^ry  conditions,  was  conclusive  upon  the  point,  and 
that  a  declaration  of  forf^ture  under  s.  17  following  upon  this^ 
enquiry  was  a  final  conclusion  of  the  question  whether  Ihe 
coilditions  had  been  fulfilled,  inasmuch  as  the  Act  had  provided 
the  madnnery  for  an  enquiry  by  which  the  Minister  might 
inform    himself   on    this  point,  and  that  therefore    the  law, 
as  laid  down  by  this  Court  in  Dritikwater  v.  ArtJywr  (15)y.dfll 
not  apply  to  forfeiture  under  39  Vic.  No.  13.     In  that  cms 
Snr  Alfred  Stephen  said :  ''  The  declaration  of  forfeiture,  if  not 
supported  by  the  facts— -proved,  I  repeat,  to  the  satisEaotion^  of 
a  jury — would  avail  nothing ;   for,  as  we  have  held^.  the  titla 
cannot  be  taken  away  by  the  erroneous  decision  or  act  o£  any 
Crown  officer  whatever.''    For  my  own  part,  I  see  nothing  in  this, 
s.  25  which  alters  the  law  as  laid  down  in  that  case  i   there  i^^ 
nothing,  as  it  i^pears  to  me,  in  this  Act  which,  makes  the  decjskm. 
dt  the  Minister  conclusive,  although,  na  doubt^  the  provisions 
in  a.  25  are  most  valuable  in  protecting  the  interests  of  the  oondi*. 
tional  purchaser,  as  they  prevent  to  a  gp^eat  extent  the  posaihility 

(15)  10  S.aK.  198. 
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of  an  drraneoils  decbion  upon  the  facts  of  the  case.     As  the        ^^^ 
Iwr  stood    before^    there   was    no    machinery    by    which   the      Sbcohb 
MhiBlei^  could  i]if<Nnii  himself   as  to   the  real  position  of  the     fabjikll, 
srieotor^  but  nnder  that  section  it  is  provided  that  there  shall  ^{J^^^cfJ^ 
be  an  enqniiy  of  a  thorough  character^  and  a  report  is  to  be 
fnnished  to  Ae  Minister  as  to  the  real  state  of  affaire.     In  the 
large  majority  of  cases  no  donht  the  Minister  wonld  adopt  the 
report  of  the  officer  conducting  the  enqoiry^  but  he  is  in  no  way 
boimd  by  it^  and  therefore  all  the  argnments  which  influenced 
the  Court  in  Drinhwater  v.  Arthur  (15)  hold  good  in  this  case^ 
and  I  am*  therefore  of  opinion  that  the  law  is  exactly  the  same 
as  it  was  before  the  Act  S9  Yic.  No.  13  waa  passed^  and  that  if  a 
confifional  pui^haser  feels  himself  injured  by  the  decision  of  the 
Ifittistor  it  is   still  possible  for   him  to  assert  his  title   when 
atoHier  attempts  to  take  possession  of  his  land  on  the  aasump- 
tm  that tbe  decinonisfnal. 

The  •  defenduit^    however^   takes   a    further    objection    that 

the  plaintiff  is   by  his   conduct   estopped  from   denying  that 

the  selection  was  duly  forfeited^   and  it   appears  to   me  that 

ha    conduct  in    treating  the  forfeiture    by    the    Minister  as 

oorrecfj    and    in   acting  as   he  subsequently   did    aot^    estops 

him  from  succeediilg  in  this  action.     His   conduct  amounted 

to  a   difltmct    acquiescence   in   the  decision  of    the   Minister 

that   Price    had    not    fulfilled    the    conditions    of    residence. 

Upon  tBe  forfeiture  being  declared  be  directed  Ms  agent  to 

wiflidraw  from  the  land^  and  withdrew  from  it  himself.     The 

eflsot  of  forfeiture  was  to  make  the  land  revert  to  the  Crown 

agam^  and  by  acting  as  he  did  the  plaintiff  treated  the  land  :as 

Grown  Isndfi  open^  to  selection.    He  applied  for  it  himself ^  and 

went  to  a  ballot^  and^  ha^ng  failed  in  so  securing  it,  he  allowed 

ihaliefeiidant  to  g^  into  possession  and  saw  him  daily  working 

i^wn  Hike  land^  and  even  insisted  upon  his  compliauee  with  the 

kw  bj  instituting  an  enquiry  under  s.  25^  and  further^  he  treated 

wiHf  lam  as  the  proprietor  of  the  land  by  calling  upon  him  as 

9bA  proprietor  to  join  with  him  in  constructing  a  drain  which 

would  bienefit  his  own  property^  and  only  after  three  years  does 

W  ooBie  f <ffward  to  assert  this  claim.     If  he  has  a  right  to  do 

flus  now^  he  has  the  right  to  do  it  after  the  expiration  of  any 
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1888.       time  short  of  twenty  years.     It  appears  to  me  that  the  plaintiff 
Sbcomb     has  absolutely  precladed  himself  by  his  conduct  from  contending 
Fabbill.    ^^^^  Price  had  not  forfeited  his  conditional  purchase  by  reason 
Windeyer  J.  ^'  uon-fulfilment  of  the  necessary  conditions.     He  has  acquiesced 
in   the   decision   of  the  Minister,    and  it  would  be  altogether 
inequitable  and  unfair,  and  contrary  to  all  principles  of  justice, 
to  allow  him  to  oust  the  defendant  from  the  position  which  he 
has  not  only  encouraged  him  to  enter  tipon,  but  insisted  on  his 
continuing  in.     An  attempt  was  made  to  distinguish  cases  of 
estoppel  where  title  to  land  is  involved  from  other  cases  of 
estoppel,  but  I  can  see  no  difference.     The  cases  which  have 
been  cited  before  us  shew  it  is  as  applicable  to  land  as  anything 
else  :  Caimcross  v.  Lorimer  (16)  is  a  clear  authority  in  favour  of 
the  defendant's  contention,   and  the  observations  of  the  Lord 
OhancelloT  in  that  case  are  most  pertinent.     He  sayd,  "  In  this 
case,  first,  the  maxim  will  apply  volenti  rum  fit  injuria ;  and, 
secondly,  the  doctrine  will  apply  which  is  to  be  found,  I  beUeve, 
in  the  laws  of  all  civilised  nations,  that  if  a  man,  either  by  words 
or  by  conduct,  has  intimated  that  he  consents  to  an  act  which 
has  been  done,  and  that  he  will  offer  no  opposition  to  it,  although 
it  could  not  have  been  lawfully  done  without  his  consent,  and 
he  thereby  induces  others  to  do  that  from  which  they  otherwise 
might  have  abstained,  he  cannot  question  the  legality  of  the 
act  which  he  has  so  sanctioned,  to  the  prejudice  of  those  who 
have  so  given  faith  to  his  words,  or  to  the  fair  inference  to  be 
drawn  from  his  conduct." 

That  6ase  is  distinctly  in  point,  because  it  was  a  case  where 
title  to  land  was  involved,  and  the  same  principle  was  laid  down 
in  Flood  V.  Fyfe  (17),  where  the  Court  held  that  where  a  person  so 
far  acquiesced  in  the  forfeiture  that  he  asked  the  Government  for  a 
refund  he  could  not,  after  receiving  the  refund,  impugn  the 
forfeiture  and  oust  a  person  from  the  land.  For  these  reasons 
it  appears  to  me  that  the  conduct  of  the  plaintiff  is  such  as 
altogether  to  disentitle  him  from  maintaining  this  action  to  eject 
the  defendant  from  lands  which  he  has  improved  and  resided 
upon,  relying,  no  doubt,  to  a  great  extent  on  the  fact  that  the 
plaintiff  stood  by  and  acquiesced. 

(16)  7  Jut.  N.S,  140.  (17)  9  N,S-W,  L.a.  874w 
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IxnBf  J.    There  are  only  two  points  in  this  case  to  which  I 

think  it  necessary  to  advert^  and  they  are  the  question  whether 

ihfi  jury  had  a  right  to  review  the  circumstances  under  which 

this  land  was  forfeited^  and  the  question  of  estoppel.     With 

regard  to  the  first,  we  were  at  one  time  all  inclined  to  think  that, 

by  reason  of  the  very  different  tenor  of  the  Act  89  Vic.  No.  13 

from  tiie  Act  of  1861,  with  regard  to  the  investigation  to  be  held 

before  declaration  of  forfeiture,  the  decision   of  the  Minister 

under  the  later  Act  was  final,  and  the  question  could  not  be 

re-opened  upon  a  trial  at  nisi  priua  before  a  jury,  but  further 

reflection  has  convinced  us  that  the  Act  of  1875  does  not  carry 

the  effect  of  a  declaration  of  forfeiture  any  farther  than  the  Act 

of  1861.    There  can  be  no  question  that  the  provisions  of  the 

Act  of  1875  do  introduce  very  material  improvements;   they 

famish  means  for  both  parties  to  set  out  their  claims  before  the 

Commissioner  in  open  Court,  and  s.  17  provides  distinctly  that 

snch  an  inquiry  shall  be  a  condition  precedent  of  any  declaration 

of  forfeiture   by   the   Minister,  so   that  in  all  probability  the 

decision  of  the  Minister  would  in  the  large  majority  of  cases  be 

onquestioned,  but  at  the  same  time  the  question  is  still  reviewable 

before  a  jury,  and  the  law  remains  jnst  as  it  was  before.     Had 

tiie  Legislatare  intended  that  the  decision  should  be  final,  it 

would  probably  have  provided  expressly  that  it  should  be  so,  for 

the  framers  of  the  Act  must  have  had  before  them  the  decisions  in 

the  cases  of  Drinkwater  v.  Arthw  (1)  and  Emery  v.  Barclay  (3); 

and  further,  it  is  to  be  observed  that  the  decision  rests,  not  with  the 

Commissioner  who  presides  at  the  Court,  but  with  the  Minister, 

and  it  by  no  means  follows  that  his  decision  should  be  in  accord 

with  the  report  of  the  Commissioner,  who  would  in  many  ways 

have  a  better  opportunity   than  the  Minister  of  arriving  at  a 

correct  conclusion.     However,  our  decision  on  this  point  does 

L  not  affect  the  result  of  our  judgment,  though  the  matter  is  so 

:  important  that  we  thought  we  should  not  be  justified  in  letting 

like  opportunity  pass  without  expressing  our  opinion  upon  it. 

Now  comes  the  question  of  estoppel.     I  am  not  prepared  to  say 

that  the  mere  attempt  on  the  plaintiff's  part  to  repossess  himself 

of    the    land   after   forfeiture   would   in   itself  amount  to   an 

acquiescence  so  as  to  preclude  him  from  reviewing  the  question 
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Windeytr  J. 

and 

Fotfer  J. 


ef  fMffeitme  011  finding  iamadi  wusmvumM  m  his  application, 
bdcansd  I  do  iLCft  see  hoW  his  addon  in  any  way  induced  thd 
defendant  to  become  a  oonditional  purchaser  of  the  knd  i  but 
nnf orkinately  fov  tiie  plaint^  the  case  does  not  stop  there^  and, 
looking  at  his  subsequent  conduct^  it  seems  to  me  tlmt  this  is 
an  eyeii  stronger  case  than  Flood  y.  Fgf§  (18) ,  and  I  thiuk^ 
therefore,  that  the  rule  shonld  be  made  absolute  for  a  nonsoit, 

OwBN,  J.     This  case  seems  to  me  to  fail  within  the  rule  laid 

down  in  cases  where  there  has  been  a  forfeiture  of  shares  in  a 

company  and  a  long  acqmesoeooe  in  that  f orf etturei  sueli  as 

Prendergagt  y.  Turton  (19),  and  Rule  v.  Jewell  (20)  ;  in  such  casa 

it  is  hpld  that  th^  shareholder  who  has  so  acquiesced  in  the  for 

feiture,  cannot  dispute  its  regularity,  and  so  here  the  plaintiff  m 

mj  opinion  is  estopped  from  denying  the  forfeiture  of  this  land  bj 

Price. 

Rule  abeolute  for   norwuiif  wiil 

coats. 

Attorney  for  appellant;  WmU94ie»  ,4     - 

Attorneys  for  respondent :  Fisher,  Balfo  8p  Salwey. 
(18)  9  N.S.W.  L.E.  874.        (19)  1 Y.  A  cVCh.  98 ;  on  ippeal,  la  L  J.  CCh.)  268 

(80)  18  CI1.D.  sea 


..ci^C-  Itj^iUitj. 


J 


Flood  «.  Ftfic. 

Crown  Landt  Acitt  IS^^-^Forfeitwre — Application  far  and  acceptance  of  nfiiaU~ 
.        .^     ,  .  JBtioppel. ' 

JioBOv  to  BMkke  absolate  a  ra]«  «<««;  QaUing  qpoptthe  plaintilC  to  shew  ^saaie 
why  the  rerdict  should  not  be  entered  lor  th»  defendmife.  The  action  was  aa» 
of  ejectmeat*  hroofl^ht  by  the  plaintiif  againet  the  defendant  to  togov&t  posaetikja 
of  640  acres  of  knd  eOnditionaUy  parohased  by  tl^e  defendant  ^n  the  plaintUTi 
nui.  Th«  oaae  wne, tried  on  8th  Augoit*  ftad  ^  yefdiot.  fo^nd  for  the  pismtil  bf 
consent,  leave  being  reserved  for  th^  defendant  to  move  the  Court  to  enter  th^i 
vesdiot  for  hinw    The  fapti  appear  in  the  judgmeiit.  .  ^^. 

Donovan  in  support  of  the  rule.  ^ 

Biophen  and  Ooghian  shewed  canoe.  *  i^     *  -  ^ 

The  judgment  of  the  Court  was  delivered  by 

Ths  Chiif  JnsTicn.  In  this  case  it  appears  that  on  December  1&,  I8SI1 1' 
oenditional  purchase  was  tatai  up  by  the  defendant  ^  in  18S4,  however,  «■  ^ 


1 


I     cnqiiu;;  wit  held  by  §k  Commiasioiier,  who  reoommended  that .  th«  oonditioiiftl         1888. 
r    pQidiftw  should  b€  decUved  forfeit,  on  the  ground  that  the  defendant  had  not 
dompUed  with  the  necessary  odnditions,  and  the  defendant  becoming  aware  of 
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Fu>on 

9, 

tna  vrot9  to  the  MiQister,  acknowledging  that  he  had  not  complied  with  the        Ftvb. 

«andilion«^  and  asking  for  a  refund  of  his  money,  which  the  Minister  granted,      tru   ci 

low  the  {]iieftion  is,  whether  having  asked  for  a  refund  of  his  money,  and  that 

icfaod  baling  been  made  to  him  in  mercy,  he  is  now  entitled  to  turn  round  and 

iMted  that  notwithBfcanding  that  he  forfeited  the  seleotion  and  failed  to 

eovftly  with  any  of  the  oonditiont,  and  notwithstanding  that  he  asked  the 

Bofeminent  to  stay  its  hand  in  declaring  the  seleotion  to  be  forfeited,  and 

ttctwithctanding  that  the  GoTomment  in  mercy  did  stay  its  hand  and  did  not 

declare   the    selection    forfeited,    and    further,    notwithstanding    that    the 

Oovernment  did  refund  his  money,  yet  as  the  Goremment  did  not  comply  with 

tii«  17th  section  of  the  Act  in  dedaring  the  selection  forfeited,  he  should  Tevert 

to  iui  original  title,  and  that  the  GoTemment  should  recover  the  money  as  best 

it  eo«ld.    I  am  of  opinion  that  the  defeudant  cannot  do  that.     He  admits 

kkt  be  did  not  com^lj  with  the  conditions,  and  that  in  fact  the  land  was 

foff sited,  but  he  my^  that  inasmuch  as  the  Government  did  not  publish  the 

loifdture  in  the  Qovemimtnt  OatstU  his  title  remained.    I  am  of  opinion  that 

Be  caimot  say  that,  and  is  estopped  from  doing  so.    For  these  reasons  I  think 

t^  the  verdiut  for  the  plaintiff  should  remain  undisturbed. 

BuU  ditelMrffed  wUh  eotti. 
Attofney fori^ipeUant :  CaMU, 

Attomeye  for  respondent :  Soldtworih  if  JIwmm. 


\ti  u 


THE  STDNET  NBWSPAPEB  PUBLISHIirG  COMPANY  v.  MUIB.  Jii^.  84, 27. 

nUfo/  cmdtQ^i--B%i\,^  newtpap^r — Trading  or  dealing  en  Swmdap^SQ  Ch,  II., 

c.  7,  fw  1,  4  W.  IV.  No.  7,  Me.  10.  The  C  J. 

A  Qwwspaper^  the  Sunday  Timet,  was  printed  and  published  in  Sydney  on  Simday  and 

Borainf ;  most  of  the  t^pe  being  set  up  on  Saturday.     The  circulation  of  the     Stephen  J. 
paper  wu  pffectfid  partly  by  agento  and  subscribers ;  but  principally  by  newsboys, 
w!»  wetii  to  the  office  On  Sandiy- morning  and  obtained  the  papers^  either  for 
eiii  or  on  efedit,  and  afterii«ids  sold  them  in  the  streets. 

MOi,  that  Bnch  publication  was  illegri  within  4  W.  IV.  No.  7,  tecw  10,  and 
t&sl  a  contract  to  publish  advertisements  in  such  paper,  siaoe  it  could  not  be 
I  without  a  tiolataon  of  the  law,  was  an  illegal  oontraet,  and  ootdd  not 
I  upon  to  recover  the  price  of  the  adveMitements.    •  •  • 
[Wh^fe  a  ownti'act  ii  made,  the  carrying  out  of  which  necessarily  involves  a 
i  of  the  law,  neither  of  the  parties  to  that  contract  can  enforce  it  by  process 

DiSTEICT  COUBT  AFPIAL. 

I  The  pkintiSs  were  the  proprietors  and  pablishers  of  a  news- 
'  called  the  Sunday  Times,  and  the  defendant  was  the  agent 
iSfdoey  far  a  certain  brand  of  whiskey.. 
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^^^'  On  Wednesday/ the  5th  Au^st,  1887,  the  defendiant,  throngli 

Stdvst      a  canvasser  for  advertisements,  sent  the  following  request  to  tHe 

Co.         plaintiffs  written  on  one  of  the  forms  supplied  by  the  plaintiffs : 

MuiB.  5tli  August,  1887. 

Please  insert  advertisements  as  attached  62  times  for  the  sum  of  lOM. 
Abo,  it  is  agreed  to  insert  ten  paragraphs  during  the  time  when  requested,  of 
medium  sixes,  not  to  exceed  three  inches. 

J.'O,  MUHL 

The  "  Sunday  Times  "  Office, 
228  Clarence  Street,  Sydney. 

A  dispute  having  arisen  in  respect  to  the  size  of  the  para- 
graphs, the  advertisement  was  withdrawn,  and  the  plaintiff  sued 
the  defendant  in  the  District  Court  to  recover  25Z.,  the  price  of 
the  advertisements  which  had  already  been  inserted. 

The  defendant,  amongst  other  defences,  pleaded  that  the 
contract  was  illegal,  and  coald  not  be  enforced. 

The  case  was  tried  before  Mr.  District  Court  Judge  Dowlingy 
who  found  that  the  contract  to  advertise  had  been  duly 
entered  into  by  the  parties,  and  that  the  plaintiff  company  had 
faithfully  performed  their  part  of  the  said  contract.  His  HonooTt 
however,  found  a  verdict  for  the  defendant,  on  the  plea  of 
illegality,  holding  that  the  object  with  which  the  contract  had 
been- eiitered  into  was  that  the  advertisement  should  appear  in  a 
paper  published  a^d  sold  on  3  anday ;  that  the  publication  and 
sale  of  the  Sunday  Times  was  illegal,  within  the  4  W.  IV.  No.  7, 
sac,  10,  and  that  consequently  the  plaintiffs  could  not,  and  in 
fact,  as  the  evidence  shewed,  did  not,  perform  their  part  of  the 
contract  without  a  violation  of  the  law. 

The  evidence  as  .to  the  pablication  of  the  paper  was  aa 
follows ! — 

The  paper  is  published  every  Sunday  morning  between  six 
and  eight  o'clock,  at  the  office  in  Clarencerstreet.  The  OH-onla- 
tion  takes  place  by  means  of  boys,  agents,  and  subscriben. 
Boys  and  others  come  to  the  office  and  buy  the  papers,  whidi. 
they  sometimes  pay  for,  and  sometimes  get  on  a  riinnit^g  accoant. 
The  paper  is  sold  on  Sunday ;  most  of  the  type  is  set  up  on 
Saturday,  but  some  late  matter  is  set  up  on  Sunday. 

From  this  decision  the  plaintiffs  now  appealed. 


V, 

MniR. 


Aug.  27. 
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5^,  for  the  appellants^  referred  to  Smith  on  Oontracts,  234 ;        i®^- 
WeihereU  v.  Jones  (1) ;   Bosewame  y.   Billing   (2) ;    Pearce  v.      8ti>nbt 
Brooks  (8).  N.W8PAP.R 

fieid^  for  the  respondent,  cited  29  Ch.  II.  c.  7,  see.  1 ;  4  W.  lY. 

'      No.  7,  sec.  10 ;  Bx  parte  Bogerson  (4) ;    Oannan  v.  JBryce  (5) ; 

McKinnell  v.  Bohinson  (6)  ;    Oope  v.  Boti^Zarufo  (7) ;    Pearce  v. 

Bfoofo  (8) ;  Bensley  v.  Bignold  (8) ;  TFat*gf A  v.  Aforrw  (9) ;  Waite 

7.  Jones  (10). 

The  Court  reserved  judgment  till  Monday, .  27th  Angnst,  but 
intiinated  that  they  were  of  opinion  that  the  ruling  of  Mr. 
District  Court  Judge  Dowling  was  correct. 

On  Monday,  27th  August,  the  following  judgments  were 
dehyered: — 

Thi  Chuv  Justice.    In  this  case,  which  was  an  appeal  from 
a  decision  of  Mr.  District  Court  Judge  Dowling^  the  plaintiffs 
sought  to  recoYcr  the  sum  of  25Z.  due  by  the  defendant  for 
adveriisements  published  by  the  plaintiffs  in  a  newspaper  of  the 
pbiintifh    called   the  .  8v/nday    Times.     It  appeared  that    on 
Wednesday,  August  5,  1887,  the    defendant   entered    into    a 
written  contract  with  the  plaintiffs  to  pay  them  the  sum  of  1001. 
fxst  52  advertisements,  one  to  be  published  each  week  during 
tbe  year.     The  plaintiffs'  was  a  weekly  paper,  published  in 
Sl^dney  on  each  Sunday — ^that  is  to  say,  on  that  day  the  plaintiffs 
[  opened  their  offices  in  the  morning,  and  sold  the  papers  to  boys, 
i  agents,  and  others,  who  then  retailed  the  paper  about  the  city. 
[  It  i&  manifest  that  the  defendant  knew  that  this   paper   was 
\,  pabliahed  and  sold  by  the  plaintiffs  on  Sunday,  and  that  the  con- 
»  iidersiion  for  which  he  was  to  pay  the  lOOZ.  was  that  the  advertise- 
ment was  to  be  placed  before  the  public  on  that  day.    The  District 
Court  Jadge  held  that  this  opening  of  the  plaintiffs'  offices  and 
^  aeUin^  of  the  paper  was  in  direct  violation  of  the  10th  section  of 

(I)  8  B.  &  Ad.  221.  (6)  8  M.  &  W.  434. 

;  (2)  15  C.9.  N.S.  316.  (7)  2  M.  &  W.  149. 

(8)   li.K.  1  Excb.  213.  (8)  5  B  &  Aid.  835. 

(4)  9  N.S.  W  L.R.  80.  (9)  L.K  8  Q.B.  208. 

(5)  a  B.  &  Aid.  179.  (10)  1  Bing.  N.C.  666. 
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1B88.  the  4tli  William  IV.  No,  7,  and  therefore  ruled  that  theccmtraot  to 

Stdnst  pablish  advertisement^  in  this  newspaper^  which  was  to  be  sold 

qq^  in  Sydney  on  Sunday,  was  an  illegal  contraotj  and  one  upon 


V. 

MniB. 
The  C.J. 


whidi  no  action   could  be  maintained.    The  question  for  the 
consideration  of  the  Court  is^  whether  his  Honour  was  right  in 
so  ruling.     I  am  of  opinion  that  the  decision  of  his  Hononr  is 
correct.     The  consideration  moving  from  the  plaintiffs  for  the 
making  of  the  contract  was  that  the  contract  was  to  be  carried 
into  execution  by  a  violation  of  the  law.     This  was  the  intention 
of  both  parties^  and  therefore  the  plaintiffs  cannot  recover.    If, 
for  the  breach  of  such  a  contract  as  this^  the  plaintiffs  conld 
recover,  the  defendant  must  have  a  corresponding  rjight,  and 
therefore  should,  be  able,  by  a  suit  for  specific  performance,  to 
compel  the  plaintiffs  to  insert  these  advertisements,  and  to  oSer 
the  paper  for  sale  on  Sunday,  whereas  it  is  clear  that  Bpedi&o 
performance  under  such  circumstances  could  not  be  granted, 
nor  would  any  action  lie  for  the  non-performance  of  what  is 
undoubtedly  an  illegal  act.      In  Thomson  v.  Thomson  (11),  Sir 
William  Orant  says : — ''  The  defence  is  very  dishonesty  but  in  »3\ 
illegal    contracts    it  is   against  good    faith    as  between   ihe 
individuals   to   take   advantage    of    that,     A    man    procores. 
smuggled  goods,  and  keeps  them,  but  refuses  to  pay  for  them. 
So  in  the  underwriter's  case,  an  insurance  contrary  to  the  Ajct  of 
Parliament,  the  brokers  had  received  the  money,  and  refused  to 
pay  it  over,  and  it  could  not  be  recovered.    No  matter  who 
complains  of  it,  the  thing  is  illegal.     You  have  no  daim  to  this 
money  except  through   the  medium  of   an  illegal   ajgreement, 
which,  according  to  the  determinations,  you  cannot   support" 
In  Sykea  v.  Beadon  (12),  Jesael,  Master  of  the  Rolls,  said: — ''I 
think  the  principle  is  clear  that  you  cannot  directly  enforce  an 
illegal  contract,  and  you  cannot  ask  the  Court  to  assist  you  in 
carrying  it  out.     You  cannot  enforce  it  indirectly,  that  is,  by 
claiming  damages  or  compensation  for  the  breach  of  it,  or  c(Hi- 
ti'ibution  from  the  persons  making  the  profits  realised  from  it" 

It  was,  however,  argued  on  behalf  of  the  plaintiffs  that  the 
contract  was  wholly  contained  in  the  document  of  the   5th  of 
Augost ;  that  on  the  face  of  this  document  there  was  nothing  to 
(11)  7  Veeey  470,  at  473.  (12)  11  Ch.  D.  170, 


The  C  J. 
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sliew  &Bt  the  paper  in  question  was  to  be  published  or  sold  by       ^BSS. 
die  plaintifb  on  Sunday ;  that  the  contract  would  be  fulfilled  by      Stdn<t 
the  puUication  and  sale  of  the  paper  on  any  other  day  of  the  ^■'^^^^^■'* 
week^  and  that  the  Court  ought  not  by  implication  to  affix  an       ^- 
iUdg^  term  to  the  contract,  and  in  support  of  this  point  the  case 
d  WUherell  y.  Jones  (18)  was  relied  upon.      One  answer  to  this 
argoment  is  that  the  illegalily  of  the  consideration  to  support  a 
ooBtract  innocent  in  appearance,  may  be  proved  by  extrinsic 
endence,  and  that  the  Court  is  entitled  to  consider  evidence  of 
Ae  intention  existing  in  the  minds  of  the  parties  at  the  time 
the  oontraot  is  entered  into,  as  to  the  way  in  which  it  is  to  be 
esaiied  into  effect.     See  Howden  v.  Simpson  (14).     Now,  here 
there  can  be  no  doubt  that  when  this  contract  was  entered  into 
it  was  the  intention  of  both  parties  thereto  that  it  should  be 
carried  oat  by  the  doing  of  an  illegal  act,  viz.,  the  pubUoation 
and  sale  of  tins  paper  on  Sunday ;  and  once  this  intention  is 
proved,  as  it  has  been  in  this  case,  there  is  an  end  of  the  matter. 
However,  apart  from  any  question  of  mutual  intention,  it  is 
evident  that  the  plaintiffs  could  not  recover  without  proving  that 
Hiey  published  and  sold  the    papers  containing  these  adver- 
tisements, and  so  soon  as  they  gave  evidence  that  on  Sunday 
they  opened  i/heir  offices  in  Sydney  and  sold  the  papers  therefrom, 
Aey  established  that  they  were  acting  in  violation  of  the  law* 
Ab  in  Stephens  v.   Robinson  (15),  where  it  was  held  that  a 
printer,  having  made  a  false   affidavit  that  he  was  the    sole 
proprietor  of  the  paper,  could  not  sue  the  real  proprietors  for 
the  printing  of  any  matter  connected  with  the  circulation  of  the 
fmper.    There  are  many  other  authorities  to  the  same  effect,  one 
ot  which — Bensley  v.  Bignold  (16) — was  cited  before  us.     His 
Honeor  found,  and,  judging  from  the  notes  of  the  evidence 
before  as,  rightly  found,  that  the  plaintiffs  had  faithfully  carried 
oot  the  contract  on  their  part.     In  such  a  case  the  Court  looks 
with  much  disfavour  on  the  objection  of  illegality  of  a  contract 
or^ed  by  a  party  thereto  in  order  to  avoid  the  performance  of 
;  tiie  acts  which  he  has  stipulated  to  do,  and  for  which  he  has 
weoeived  the  consideration  he  had  contracted  for.     See  Hawkes 

(13)  8  B.  &  Ad.  221.  (16)  2  Or.  &  J.  200. 

(14)  10  Ad.  &  Sl^  798.  (16)  5  B.  &  AM.  886. 
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^^^'  V.  Eastern  Oounties  Railway  Co.  (17)^     In  this  case  I  am  of 

STDinrr  opinion    that    the    defence    is    unrighteoos^    dishonest,    sod 

0^^  discreditable^  but  I  am  nevertheless  constrained  to  hold  tlu^  the 


V. 
MtTI&i 


appeal  mnst  be  dismissed,  and  with  TX>st3. 

WiHDKTBB,  J.  From  the  time  that  the  judgment  of  his  Honour 
Judge  Bowling  was  first  read  in  Court  I  was  of  opinion  that  the 
conclusion  at  which  he  had  arrived  was  correct.  The  law  is  too 
clear  to  admit  of  any  doubt  that  where  two  persons  have  entered 
into  a  contract  which  involves  in  its  performance  a  violation  of 
the  law,  neither  of  the  parties  to  such  a  contract  can  enforce  it  bj 
process  of  law. 

The  authorities  in  support  of  this  undoubted  proposition  are 
very  numerous.     Oue  of  the  earliest  cases  on  the   subject,  is 
04rarday  v.  BiehaTdaon  (18).     That  was  a  case  where  rooms  had 
been  let  by  the  wife  of  the  plaintiff,  with  the  knowledge  thsit 
the  person  who  took  the  rooms  intended  to  use  them  for  the 
purpose  of  prostitution  ;  and  an  action  being  afterwards  brought 
to  recover  the  rent.  Lord  Kenyan  held  that  under  these  cirenis* 
stances  the  action  was  not  maintainable,  that  the  contract  W99 
contra  bonos  mores,  and  consequently  could  not  support  an  actioii. 
The  principle  so  laid  down,  that  a  contract  which  is  contra  boms 
mores    cannot   be    enforced,    is   equally  applicable    wbere  the 
contract  is  founded  in  absolute  illegality.     See  the  jadgment  of 
Pollock,  O.B.,  in  Pearce  v.  Brooks  (19). 

It  was  argued  for  the  appellant  that  t^e  contract  cm  its  boe 
did  not  shew  that  it  was   founded  in   illegality,  or   thali  any 
violation  of  the  law  was  contemplated  by  the  contractiiig  parties. 
The  document  which  has  been  called  a  '^contract"  is,  however, 
simply  a  requdst  from  the  defendant  to  the  plaintiffs  to  iasert 
certain  advertisements   in   their   paper,   with  «  memonuadnm 
that  certain  paragraphs  as  described  were  also  to  appear  %t 
intervals.     This  cannot  properly  be  called  a  oontraet ;  ii  is 
simply  a  piece  of  evidence  from  which,  with  other  evideno^  tiie 
eon  tract  is  to  be  inferred^  and  the  learned  Judge  rightly^  caae 
to  the  conclusion  that  what  was  the  real  contract  woa  to   be 
aacertaiQed  from  the  whole  of  the  facta  disclosed  in  eviden^oe, 

(17)  1  De  Oez  M  &  Q.  737-      (18)  1  £^.  13.      (19)  L.K.  1  Bxokk  at  p.  218. 
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The   plaintifEs  were  the  proprietors    of  the   Sunday    Times        ^^^ 

newspaper^  and'  the  evidence  shewed  that  the  paper  was  pat  in  Stdnct 

drcidaiion  by  selling  them  on  Sundays  at  the  plaintiffs' office^  Oo, 


which  was  kept  open  on.  Sunday  for  the  purpose,  to  newsboys, 
who  afterwards  distributed  them  through  the  streets.     It  was, 
thertfore,  clearly  apparent  that  the  publication  of  the  paper  by 
selKiig  over  a  counter  in  a  shop  or  office— -for  there  can  be  no 
difference    between    the  sale    of   a  paper  and  of   any  other 
commodity — ^was  in  direct  contrayention  of  the  Colonial  statute^ 
4  W.  IV.  No.  7,  which  forbids  the  sale  of  wares  or  merchandise 
in  2kAop  on  Sunday.    This  being  tibe  character  of  the  plaintiffs' 
bnsmess,  the  defendant  requests  them  to  insert  advertisements 
in  their  paper,  and  it  cannot  be  supposed  for  a  moment  that  in 
makiiig  this  request  the  defendant  expected  that  the  r  publication 
of  his  advortisements  should  take  place  on  any  other  day  but 
Sunday,  that  is  to  say,  on  a  day  on  which  the  lal¥  forbade  that 
it  should  be  made.     In  other  words,  we' must  infer  that  the 
pUntiff  was  asked  to  make  such  a  contract  as   by  the  usual 
ooom  of  his  business  he  held  himself  out  as  willing  to  make; 
and,  theref ore^  it  seems  to  me  that  the  learned  Jud^  rightly 
ctaOB  ta  the  conclusion  ihat  it  was  in  <x>ntemplation    of  the 
parties,  when  the  agreement  was  made,  that  these  advertisemetits 
Aould  appear  in  a  paper  which  was.  published  aud  sold  in  a  sh^p 
an  a  Sunday;  and  tiiat  consequently  the  contract  was  void,  as 
neoeasanly  involving  in  its  performance  a  violation  of  the  law 
ag^iait  Sunday  trading. 

'^4&owiiig  Oirarday  v.  Bickardson  (18),  comes  the  case  of 
Ommmtm  r,  Brycs  (20),  where  it  was  held  that  mon^  lent  and 
MpfHed  by  the  b^rrowee  to  settie  losses  on  an  illegal  stock 
jobbti^  Immsactipn,  to  which  the  lender  was  .not  a  party,  could 
not  be  reoavwed  back  by  him.  In  tiiat  cas&  OUef  Justice 
AibaU^  at  pp.  184-5,  said,  "  Then  as  the  statute  in  question  has 
abaolatety  prohibited  the  payment  of  money  for  compounding 
ififferenoee,  it  is  impossible  to  say  that  the  making  such  payment 
is  sot  an  unlawful  act :  and  if  it  be  unlawful  in  one  man  to  pay, 
hofw  can  it  be  lawful  for  another  to  furnish  him  with  the  means 
of  payments  ?.    liwill  be  recollected  that  I  am  speaking  of  a  case 

(20)  3  B.  &  Aid.  179. 
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^^^'       wherein  the  means  were  furnished  with  a  fall  knowledge  of  Ae 
SrDN»T     object  to  which  they  were  to  be  applied^  and  for  the  express 
Co.         purpose   of  accomplishing    that   object.    And   we   think  the 
MviB.      present  case  cannot  be  disting^shed  in  principle  from  that  ot 
Windtverd,  *'^®  druggist  who  sold  to  a  brewer,  for  the  purpose  of  being 
mixed  with  beer,  certain  drugs,  which  the  latter  was  prohibited 
by  Act  of  Parliament  from  mixing  with  beer.     I  allude  to  the 
case  of  Langton  and  Others  v.  Hughes  cmd  Another  (21),  wherein 
it  was  decided  that  the  druggist  could  not  recoyer  the  price  of 
the    drugs    sold   for    that    unlawful    purpose.     And    if    the 
defendant  acted  unlawfully  in  lending  his  money  to  the  bank- 
rupts, he  could  not  have  sued  them  for  recovery  of  payment, 
because  no  suit  can  be  maintained  upon  an  unlawful  act;  and  if 
recovery  could  not  be  enforced  at  law  upon  the  contract  of 
lending,  neither  could  recovery  be  enforced  upon  a  bond  given 
for  the  performance  of  that  contract.'' 

The  next  case  to  the  same  effect  is  Bensley  v.  Bignold  (22), 
where  a  contract  had  been  entered  into  for  the  printing  of  a 
pamphlet.  The  printer  omitted  to  print  his  name  at  the  foot  of 
the  pamphlet,  as  required  by  39  Geo.  III.  o.  79,  and  instead  of 
his  own  name  he  put  that  of  somebody  else.  It  was  held  that 
the  printer  could  not  recover  for  the  labour  or  materials  used  in 
printing  the  pamphlet ;  and  Lord  Chief  Justice  Abbott  says  :— 
''  I  am  of  opinion  that  a  party  cannot  be  permitted  to  sue  either 
for  work  and  labour  done  or  for  materials  provided,  where  the 
whole  combined  forms  one  entire  subject  matter,  made  in  direct 
violation  of  the  provisions  of  an  Act  of  Parliament." 

We  then  come  to  McKinnell  v.  Bohinaon  (23),  where  it  was 
held  that  money  lent  for  the  purposes  of  gambling  cotild  not  be 
recovered.  The  decision  in  Cope  v.  ttowlanda  (24)  is  to  the  same 
effect. 

These  cases  are  reviewed  and  followed  by  the  Court  of 
Exchequer  in  Pearce  v.  Brooks  (25),  and  clearly  establish  the  law 
that  where,  as  in  the  case  before  us,  a  contract  is  made^  the 
carrying  out  of  which  necessarily  involves  a  violation  of  the  law, 
neither  party  to  that  contract  can  recover  upon  it. 

(21)  1  M.  &  8.  593.  (22)  5  B.  &  Aid.  335.  (23)  8  M.  &  W.  484. 

(2i)  2  M.  &  W.  1 19.  (35)  L.R.  1  Ex.  213. 
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The  case  of  Waugh  v.  Morris  (26)^  whitjb  waB  cited  in  argument,        ^^^^ 
has  no  bearing  upon  or  analogy  to  this  case,  for  here  the  partieSj      Syi>NKT 
or  at  any  rate  the  plaintiffs^  whose  intention  it  was  to  pnblish         q^^ 


and  sdl  their  paper  on  Sunday,  contemplated  from  the  Tory  first 
a  breach  of  the  statute  law,  which  waa  not  the  case  in  Waugh  v. 
Mama.  I  entirely  conour  with  what  his  Honour  the  Chief 
Judice  has  said  as  to  the  immorality  of  the  defence  set  up.  It 
is  urged  in  answer  to  this,  that  the  defendant  from  the  first 
objected  to  the  way  the  contract  was  being  performed,  but  hia 
objection  was  directed  solely  to  the  size  of  the  paragrapha  which 
appeared,  and  in  no  way  to  the  publication  of  the  paper  on  a 
prohibited  day.  His  defence,  however,  is  within  the  law,  and  it 
w  our  duty  merely  to  say  whether  it  is  applicable  to  this  case  or 
not 

Stephen,  J.  I  entirely  concur  with  their  Honours.  I  am 
content  to  rest  my  decision  on  the  case  o f  Fe arce  v. Brooks {2b) .  This 
case,  in  my  opinion,  is  even  stronger,  for  in  Pearce  v.  Brooks  it  was 
lield  that  the  price  of  a  brougham  could  not  be  recovered, 
because  the  vendor  knew  that  the  person  to  whom  he  sold 
intended  it  for  an  immoral  purpose  ;  in  this  case  the  party  who 
auee  is  the  very  one  who  contemplated  an  infringement  of  the 
law  by  the  illegal  publication  and  sale  of  the  newspaper. 

Appeal  dismissed  with  costs. 

Attorneys  for  the  appellants  :  McOullach  ^  McOulloch. 

Attorney  for  the  respondent :  G.  Merriman, 
(26)  L.B.  S  Q.B.  202. 
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BEALB  f^.  THE  NOBWICH  UNION  FIBE  INSUBANCB  COMPANY, 

Itunranee — Fire  poliey — ReaeonabU  eampliamee  with  condiiion  for  proditeHmnf 
hooke — Queition  for  jwry . 

A  fire  policy  contained  the  following  condition : — "The  assured  sustaining  anj 
loss  or  damage  by  fire  shall  forthwith  give  notice  in  writing  to  the  directors  or 
mansger,  or  to  the  nearest  agent  of  the  society,  and  shall,  within  15  dajri  after 
■Qch  fire  shall  hare  happened,  deliyer  to  the  said  dix^eetora,  their  manager,  or 
agente,  as  accurate  and  particular  account  in  detail  of  their  loss  or  damage 
respectively,  as  the  nature  and  circumstances  of  the  case  will  admit,  and  shall 
verify  the  same  by  solemn  declaration,  or  affirmation,  b^ifore  a  Justice  of  the 
Peace,  and  shall  produce  his  books  of  account,  vouchers,  and  such  other  etideaee 
as  the  directors  may  reasonably  require,  and,  if  required,  with  plans  and 
specifications  shewing  the  dimensions  and  construction  of  any  buildiogBor 
erections  destroyed  or  damaged,  and  until  such  declaration  or  affirmaticn 
account  and  evidence  are  produced,  the  amount  of  such  loss,  or  any  part  theieGf, 
shall  not  be  payable  or  recoverable." 

The  plaintiff  offered  to  produce  his  books  lor  inspection  at  his  own  office  in 
Sydney.  The  defendants  insisted  on  the  books  being  produced  at  the  office  of 
the  company. 

Held,  that  it  will  be  for  the  jury  in  each  case  to  decide,  upon  the  facts  before 
them,  whether  there  has  been  a  readiness  and  willingness  to  produce  the  book! 
at  such  a  place  as  might  be  reasonably  expected  of  the  assured. 

Motion  to  enter  nonsuit  pursuant  to  leave  reserved^  or  for  a 
new  trial. 

The  action  was  brought  on  a  fire  policy  to  recover  for  damage 
doue  to  certain  goods  of  the  plaintiff  on  his  premises  at  NewciiBtle. 
The  trial  took  place  on  the  24th  and  27th  of  February,  1888, 
before  his  Honour  Mr.  Justice  Stephen  and  a  jury  of  four,  and  a 
verdict  was  found  for  the  plaintiff. 

The  facts  of  the  case  appear  fully  in  the  judgment  el  the 
Courts  ... 

The  Attorney 'Oeneral  and  Reid  moved  to  make  the  rule  absolute. 

They  were  stopped  by  the  Court. 

Pilcher,  Q.G.|  and  Browning  shewed  cause.  The  point  tarm 
on  the  meaning  of  the  word  '^  produce.''  The  loss  Mrae  only 
partial,  the  goods  being  merely  scorched  and  not  destroyed,  and 
our  claim  is  only  50/.     It  would  be  most  inconvenient  that  in 
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SQch  a  case  all  the  books  of  a  large  business  should  be  sent  to  the 
company's  office  for  several  days.  It  would  practically  stop 
bosmess.  **  Produce'^  must  mean  produce  at  a  reasonable  place^ 
md  tiie  jury  found  that  ours  was '  a  reasonable  compliance 
irtth  the  condition. 

tWnrDBTBB,  J.  We  think  we  had  better  hear  you^  Mr. 
Attonxey,  The  doubt  in  our  minds  is  this  :  will  our  decision,  if 
in  jour  ixvoxiTy  mean  thai  the  books  must  in  all  cases  be  produced 
at  the  insurance  company's  office,  or  is  it  a  matter  that  will 
depend  on  what  is  reasonable  according  to  the  circumstances,  of 
flaehoBflef] 

[SiE  G.  Innbs,  J.  The  difficulty  is  that,  inasmuch  as  no  place 
k  flpecifiad  in .  the  condition^  may  not  a  question  always  arise  a^ 
to  what  is  a  reasonable  compliance  as  regards  place  7] 

The  Attomey-Oeneraly  in  reply,  cited  Fitch  v.  The  Liverpool 
(xnd  London  Fire  and  Life  Insurance  Oo.  (1)  ;  Oook  v.  The 
Scottish  Imperial  Insurance  Oo,  (2), 

Our.  adv.  tH*tt. 


1888. 


Bealb 

V, 

Norwich 
Union. 


On  the  15th  of  August  the  judgment  of  the  Court  was 
delivered  by 

WiNDiTEB,  J.  This  was  ian  action  upon  a  fire  policy  which 
contained  the  following  condition :  ''The  Assured  sustaining  any 
foss  or  damage  by  fire,  shall  forthwith  give  notice  in  writing  to 
the  directors  or  manager,  or  to  the  nearest  agent  of  the  Society, 
and  shaB,  witiiin  15  days'  after  such  fire,  shall  have'  happened, 
^Uver  to  the  said  directors,  their  manager,  or  agent,  as 
accurate  and  particular  account  in  detail  of  their  loss  or  damage 
respectiTely,  as  the  nature  and  circumstances  of  the  case  will 
admit,  and  shall  verify  the  same  by  solemn  declaration,  or 
affirmation,  before  a  Justice  of  the  Peace,  and  shall  produce  his 
bo<^  of  aocomnt,  vouchers,  and  such  other  evidefnoe.  as  the 
jbeecteiv  may  reasonably  require,  and,  if  required,  with  plans 
aod  Bp^cifioafcionB  shewing  the    dimenuons  and    construction 

.  (1)  1  S.C.K.  89.  (2)  5  N.S.W.  L.R.  85. 
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1888.       of  any  buildiiigs  or  erections  destroyed  or  damaged^  and  ttntfl 
Bbalb      sach    declaration    or    affirmation    accoimt    and    evid^ioe   are 
NoiwncH    produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  nak 
Unior.      be  payable  or  recoverable*"     The  defendants  pleaded,  amongst 
Windeyer  J.  other  defences,  that  the  plaintiff  had  not  produced  his  books  of 
account  when  required  by  the  defendants.     It  appeared  at  the 
trial  that  thie  fire  occurred  at  Newcastle,  on  premises  where  \he 
plaintiff  kept  a  branch  store  for  the  sale  of  pianos,  the  head 
office  of  the   business  being  in  Sydney.    After  the  fire  took 
place,  an    agent    of  the   company   called  at  the  premises  in 
Newcastle  and  requested  to  see  the  books  kept  by  the  plaintiff. 
Certain  books  were  then  shewn  him,  and  he  was  told  tiiat  the 
remainder  of  the  books  kept  by  the  plaintiff  in  his  bosinesB 
might  be  seen  at  the  head  office  in  Sydney.    A  correspondenoe 
then  seems  to  have  taken  place  between  the  plaintiff  and  ihe 
defendants,  the  defendants  insisting  on  the  production  of  the 
plaintiff's  books  at  the  office  of  the  defendants  in  Sydney.    Hie 
plaintiff  refused   to   produce  his   books    at    the  office  of  the 
defendants,  on   the  ground   that   the  books  being  constantly 
required  in  the  conduct  of  his  business,  their  removal  from  his 
office  would  cause  him  great  inconvenience.     He  was,  however, 
ready  and  willing  to  produce  his  books  for  the  inspection  of  the 
defendants  at  his  own   office,  where,  however,  the   defendants 
refused  to  inspect  them.     These  facts  being  proved  at  the  trial, 
Mr.  Justice  Stephen,  the  presiding  Judge,  allowed  the  plaintiff 
to  add  a  r^lication  that  he  was  ready  and  willing  to  prodaoe  his 
books  of  account,  Mid  that  the  defendants  declined  his  offer. 
His  Honour  also  held  that  the  plaintiff  was  not  bound  to  send 
his  books  to  the  office  of  the  defendants,  and  left  \he  qaestton 
raised  by  the  amended  pleadings  to  the  jury.    A  verdict  hsving 
been  returned  for  the  plaintiff,  the  defendants  now  seek  to  set 
it  aside,  on  the  ground  that  the  learned  Judge  was  wrong  in 
holding  that  under  the  circumstances  the  plaintiff  was  not  bound 
to  produce  his  books  at  the  office  of  the  defendants,  and  that  the 
verdict  was  against  evidence,  inasmuch  as  the  evidence  shewed 
that  the  plaintiff  had  refused  to  produce  certain  books  kept  at 
Newcastie.    Witii  reference  to  the  second  point,  it  is  snfl^omrt 
to  say  that  there  being  conflicting  evidence  as  to  the  production 
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of  the  books  at  Newcastle,  it  is  impossible  to  say  that  the  verdiet        ^^^' 

of  the  jury  is  demonstrably  wrong,  and  the  Court,  therefore,       Bbal> 

esonot  interfere  with  their  finding.     As  to  the  first  point,  we     Noawioa 

are  of  opinion  that  the  ruling  of  the  learned  Judge  was  correct.       Union. 

Though  the  language  of  the  condition  in  question  is  somewhat  ^>»<%*''J- 

confused,  as  the  word  *'  produced"  in  the  sentence  *'  And  until 

such  declaration    or    affirmation    account    and    evidence    are 

produced,"  appears  to  be  used  synonymously  with  the  word 

"deliver,"    inasmuch    as    the    condition    prescribes    that    the 

account  must  be  prodticed,  which  a  preceding  portion  of  the 

condition  says  shall  be  delivered  to  the  directors,  we  are  of 

opinion  that  the  condition,  as  a  whole,  distinguishes  between 

the  delivery  of  certain  documents  to  the  directors  and  the  mere 

production  of  others.     The  documents  which  are  required  to  be 

ddivenBd  to  the  directors  must,  no  doubt,  be  handed  over  to 

them,  their  manager  or  agent;    but  in  the    absence  of  any 

condition  in  the  clause  requiring  the  production  of  the  books  of 

the  assured  at  the  office  of  the  defendants,  it  appears  to  us 

that  he  can  be  only  compelled  to  produce  them  at  a  place  which 

is  reasonably  convenient.     In  other  words,  there  must  be  a 

reaaonable  compliance  with  the  agreement  to  produce.     It  is 

obvious  that  the  compulsion  of  the  assured  to  produce  his  books 

at  the   insuring  office  might  be    highly  inconvenient    to  the 

asanred^  and  his  production  of  them  there  a  thing  that  could  not 

be  reasonably  expected*     On  the  other  hand,  there  might  be 

caaes  which,  from  the  peculiarity  of  the  investigation  required  to 

be  made,  might  be  reasonably  viewed  by  a  jury  as  necessitating 

the  production  of  the  books  of  the  assured  at  the  insuring  office. 

With  reference  to  such  a  matter,  no  general  rule  can  be  laid 

down,  and  it  will  be  for  the  jury  in  each  case  to  debide,  upon 

the  faoks  before  them,  whether  there  has  been  a  readiness  and 

wiBingneBs  to  produce  the  books  at  such  a  place  as    might 

be  reaflonably  expected  of  the  assured.     In  this  case,  it  was 

sworn  that  the  production  of  the  books  at  the  office  of  the 

deCoDdants  would  have  caused  the  assured  great  inconvenience 

IB  the  conduct  of  his  business,  and  the  office  of  the  assured 

vhera  he  offered  to  produce  them  being  in  the  same  city  as  the 

oflke  of  1  the  defendants,  the  plaintiff's  offer  to   produce  them 
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^^BB-       seems  to  us  to  have  been  an  offer  which  oonstitiited  a  reodiiies 

Bbalb      and  willingness  to  comply  with  the  condition  o£  the  policj^  aai 

NoEWTca    ^^®    V^y  lukving    found    that    snch    offer  was  a   reasooaUe 

Uhio5.      compliance  with  the    conditions^  we  are  of  opinion  that  the 

Windejf^r  J.  yerdict  shonld  not  be  disturbed. 

Rule  discharged  wUh  oMti. 

Attorney  for  the  plaintiff  :  Bead. 

Attorneys  for  the  defendants:  WarU,  Johmon.  8f  Oo. 


June  18.  DIBBS  w.  •*  THE  DAILY  TSLMBAPH"  NEW3PAPBK  OOMPlIfY. 

Pleading — Libel — Plecu  affair  eommmU  and  payment  into  Court  to  rntrie  part  pf 
Foeter  J.  dsdaratian—BO  Vie.  Ifo,  26,  t.  ^—C.L.P,  Act,  1868,  s.  M. 

In  aotions  for  libel  and  slander  the  Act  60  Vic.  Ko.  26, 8.  2,  leaiPMtiie  plsatff 
payment  into  Court  in  the  «une  podtion  as  in.  other  aotfena  In  ^ufih  JL  w$ 
ftMnnedy  permitted  onder  the  Common  Law  Procedure  Act,  1858,  •ep.  Ck  U 
is  therefore  inadmissible  in  an  acUon  for  libel  to  plead  any  other  plea  to  the  mae 
matter  as  that  to  which  the  plea  of  payment  into  Oonxt  is  pleaded. 

Thb  plaintiff  sued  .the.  defendants  for  libel^  and .  an  order  to 
plead  ^eyeral  pleas  was  obtained  ex  parte  from  Foster,  J.j  q& 
bc^luJf.  of  the  defendants. 

0^  Connor,  for  the  plaintiff^  now  moved  in  Chambers  on  notioe 
to  set  aside  the  order  made  ex  parte,  tod  to  strike  out  or  ainend 
certain  of  the  pleas  as  embarrassing. 

•  i2ogrer«^  Q.'O./ and  IZduI  for  the  defendants. 


June  13.  Oh  1 3th  June,  Fostbb,  J.;  delivered  the  following  jbdgment  h— 
This  is  an  action  for  libel  in  which  an  eoe  parte  order  wv 
obtained  from  me,  in  Chambers,  allowing  the^efendanteto  plead 
several  pleas  as  follows :  1.  Denial  of  prefatory  matter.  2.  Thil 
the  articles  were  fair  comment.  3.  Traverse  of  -innuendoes.  4. 
Payment 'into  Court.  Application  is  now  ma^  to  mej  vipm 
summons,  to  set  aside  this  order  and  to  strike  out  or  amend  tb 
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sioond^  tliirdy  and  fourth  pleas,  upon  the  grounds  that  they  are        ^888. 

bamed  so  as  to  prejudice,  embarrass,  or  delay  a  fair  trial  of  the       Dibbs 

iotiou.    The  first  plea  is  not  objected  to.     The  second  alleges  as     ,« D^''„.y 

ft  defence  to  the  whole  action  that  the  words  in  the  declaration  TiLBoaApn." 

mentioned  are  bona  fide  comments,  written  in  articles  of  a  news-      Potter  J. 

paper  npon  the  conduct  of  the  plaintiff,  as  a  Minister  and  member 

of  Parliament,  with  regard  to  his  financial  statement  in  Parliament, 

and  are  without  m  a  lice.  The  third  denies  that  the  words  are  capable 

of  the  meaning  given  them  in  the  innuendoes.    The  fourth  is  a  plea 

of  payment  into  Oourt  of  the  sum  of  40».  as  sufficient  to  satisfy 

any  damages  to  which  the  plaintiff  may  be  entitled  in  consequence 

of  the  alleged  libel,  without  the  innuendoes,  which  are  denied. 

It  18  dear  tl^tt  the  third  and  fourth  pleas  are  to  distinct  parts  of 

the  declaration,  and   therefore,  unless   objectionable  on  other 

graonds,  they  are  not  objectionable  on  the  ground  of  being  incon- 

nstent  pleas  to  the  same  matter.     No  embarrassment  seems  to 

me  likely  to  arise  from  the  sabstance  or  language  of  these  pleas. 

The  third  plea  may,  therefore,  remain.     The  second  and  fourth 

^leas,  taken  together,  stand  on  a  different  footing.     The  fourth 

18  indisputably  pleaded  to  part  of  the  same  matter  as  the  second, 

inasmuch  aa  the  second  is  to  the  whole  declaration  ]  and  the  first 

qaestion  that  arises  with  regard  to  them  is  whether  the  order 

allowing   them  to  be  pleaded  together  should  stand.     By  the 

Gotntncn  Law   Procedure  Act  of   1853,  sec.  64,  the  defendant 

might  pay  money  into  Court  in  actions  generally,  by  leave  of  a 

Judge ;  but  actions  of  libel  or  slander  were  expressly  excepted. 

By  the  Act  50  Vic.  No.  26,  sec.  2,  this  exception  is  taken  away, 

and  payments  into  Court  in  libel  and  slander  are  allowed  iu 

exactly  the  same  words  as  those  used  in  the  former  Act  as  to 

other  actions,  except  that  no  leave  of  a  Judge  is  required.     By 

the  established  practice  of  the  Courts  the  defendant  in  any  action 

was  {MPaolnded  from  pleading  any  other  plea,  together  with  9.  plea 

of  payment  of  money  into  Court,  as  an  answer  to  the  same  cause 

of  action*     The  expediency  of  this  rule  may  certainly  be  question- 

aUa.     A  plea  of  not  guilty,  and  one  of  leave  and  license,  may  by 

law  be  pleaded  to  the  same  matter  without  the  leave  of  a  Judge ; 

■0  may  a  denial  that  the  defendant  ever  was  indebted  be  pleaded 

together  witl^  one  of  release,  or  accord  and  satisfaction,  so  that 
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1888.       the  mere  &ot  of  the  incoxudsteney  of  the  pleas  ean  soaroelj  vcm 
DrBM      be  urged  as  a  reason  against  pleading  them  together.    On  fte 

"  Dailt      whole,  I  think  the  present  practice  often  tends  to  hamper  a 
TiLTOBAra."  defendant  in  making  his  defence ;  but  the  rule  is  established  by 

PcMtmr  J.  the  practice  and  decisions  of  the  Oourt^  and  is  therefore  bindiBg 
upon  any  single  Judge  of  it.  It  was  urged  in  argument  by  Mr. 
Sogers  that  the  new  statute  placed  the  plea  of  payment  into  GooH 
in  libel  or  slandetr  on  a  different  footing  from  a  like  plea  inotiitf 
actions ;  but  as  the  words  giving  the  right  are  identical  in  both 
statutes,  and  there  is  no  distinction  of  principle,  I  think  the  new 
statute  leaves  the  plea  in  actions  of  libel  and  slander  in  ezaotiy 
the  same  position  as  in  other  actions  in  which  it  was  formerly 
permitted,  and,  therefore,  makes  it  inadmissible  to  plead  any 
other  plea  to  the  same  matter  as  that  to  which  the  plea  d 
payment  into  Court  is  pleaded.  Mr.  Bogefs  relies  upon  the  cases 
of  Berdan  v.  Chreenwoad  (I),  and  Hatokealey  v.  Bradahaw  (2),  as 
shewing  that  such  pleas  have  been  allowed  together  recently  in 
England  under  the  Judicature  Act,  and  that  a  different  principle 
guides  the  Courts  now  from  that  which  formerly  prevailed.  This 
aargnment  would  be  of  some  value  were  the  question  whether  a 
new  rule  ought  to  be  established  by  the  Court ;  but  as  the 
question  at  present  is  simply  "  What  is  the  rule  V  the  cases  are 
not  applicable.  Indeed,  in  the  former  case,  Themger,  L.J., 
expressly  stated  at  pages  254-5,  that  the  rule  was  as  I  have  pat 
it  up  to  the  passing  of  the  Judicature  Act,  but  ''  in  this  state  of 
circumstances  the  Judicature  Acts  and  orders  came  into  existence, 
and  swept  away  the  old  forms  and  practice  of  pleading.''  Ai 
the  Judieatv/re  Act  has  not  been  adopted  or  become  law  in  this 
colony,  the  decision  expressly  given  under  it  cannot  apply. 

I  think  the  second  plea  amounts  to  the  general  issue.  And 
although  in  Luoan  v.  Smith  (3),  a  similar  plea  was  allowed  in 
addition  to  the  general  issue,  yet,  being  bound  as  a  Judge  in 
Chambers  to  follow  the  decision  of  the  majority  of  this  Court  in 
Mann  v.  Smith  (4),  in  which  Lucan  v.  Smith  was  cited,  I  should, 
if  necessary,  hold  that,  if  pleaded  at  all>  it  should  be  pleaded  as 
the  general  issue ;  but  as  the  general  issue  cannot  be  pleadad 

(1)  3  Ex.  D.  251.  (8)  1  H.  &  N.  481 ;  26  LJ^.  Ex.  91 

(2)  6  Q.BJ).  808.  (4)  7  N.S.W.  LJft  441. 
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with  a  plea  of  payment  into  Courts  I  must  direct  that  the  leave  to       ^S^< 


plead  it  be  reacinded,  and  that  the  second  plea  be  starack  out.  Dibbs 

When  a  solicitor  applies  for  a  Judge's  signature  to  an  order    '^dmy 
w  parte  as  of   course  if   there  be  anything  unprecedented  or  Tiltoraph/' 
Qimsual,  he  ought  to  draw  the  attention  of  the  Judge  or  his     Pokier  J, 
associate  to  the  uni^sual  or  unprecedented  matter ;  and  if  without 
doing  so  he  obtains  the  Judge's  signature  through  inadvertence^ 
he  must  certainly  pay  all  costs  resulting  from  this  inadvertent 
order  if  it  be  set  aside  or  amended.    I  therefore  order  that  the 
defendants  pay  to  the  plaintiff  all  the  costs  of  and  incidental  to 
this  application. 

Attorney  for  the  plaintiff  :  M^LaughUn. 

Attorneys  for  defendants  :  Stephen,  Jaques  ^  Stephen. 


CHISfiOLM  ft  Otkibs  v.  STBICKLAND  ft  Othbbb.  g^^  y^ 

itaUHiy  of  meimbwt  o/  a  cMth-^AiUhMiti^  of  memagtr^^QoodM  nypplied  on  crMlii 

-^Frin«ipal  and  agent.  •m^   q  t 

The  defendants  were  aned  as  the  committee  of  a  ohib  for  wines  supplied  on   ^if»<I*y^  J* 
credit  to  the  order  of  B.,  who  instituted  the  club,  and  was  the  proprietor  and     a^^i^  t 
secretary^  and  appointed  by  resolution  of  the  members  to  manage  the  business 
of  the  dub.    B.  csdered  aU  supplies,  made  aU  payments  by  cheques  counter* 
signed  by  a  member  of  the  committee,  reoeired  the  subscriptions  of  members, 
and  made  a  profit  if  the  receipts  exceeded  the  expenditure. 

HoUL,  that  in  the  absence  of  evidence  that  he  had  authorised  the  purchase 
of  tiieee  particular  goods  on  credit,  or  had  held  himself  out  to  the  plaintiffs  as 
lUbJe  geneiBlly  for  goods  so  purchased,  the  defidndant  Strickland  was  not 
liable. 

.  DiSTBIOT  COUBT  APPIAL. 

Th^  plaintiffs^  who  were  wine  merchants^  brought  an  action  in 
the  District  Court  to  recover  102Z.  16«.  Zd.y  for  wines  supplied 
to,  and  consumed  by,  the  "Wanderers'  Club.'*  The  account 
ran  from  November,  1886,  to  July,  1887^  The  defendants, 
Slrickland,  G-ilchrist,  Haddock,  Gofi,  Young,  Fergusson  and 
Cameron,  were  sued  as  members  of  the  committee  of  the  club, 
which  was  formed  in  October,  1886,  and  when  this  action  was 
brought  had  ceased  to  exist. 
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^^^-  It  appeared  from   the   evidence    given  before   Mr.  Dis 

Chibholm  Court  Judge  Dowling,  that  the  wines  were  supplied  ou  c 
Steicxlamd.  ^  ^^^  written  orders  of  one  Bain^  who  was  the  propri 
secretary^  and  manager  of  the  club.  The  club  was  forme 
October,  1886,  by  Bain,  who  distributed  a  circular  stating 
"  the  club  is  being  formed  for  the  purpose  of  providing  a  sui 
place  of  resort  for  gentlemen  belonging  to  the  profesa 
Civil  service  and  mercantile  occupations.  The  basiness  mai 
ment  of  this  club  will  be  so  arranged,  that  whilst  men 
enjoy  the  privileges  of  a  club,  they  will  ba  entirely  free  frot 
personal  liability  which  commonly  belonga  to  such  undertak 
as  in  the  present  case  all  pecuniary  risks  and  obligations 
devolve  upon  the  proprietor/*  A  number  of  gentlemen  ht 
handed  in  their  names,  a  meeting  was  held  on  the  22nd  Oct 
1886,  to  inaugurate  the  club,  when  the  defendants  (e: 
Cameron,  who  was  afterwards  elected)  were  appointed 
committee,  and  rules  were  adopted.  At  a  sabaeqnent  mef 
on  the  12th  November,  at  which  Strickland,  Goff  and  T 
were  present,  it  was  resolved  to  lease  certain  pre  anises 
Bain,  and  Gilchrist  and  Maddock  were  appointed  to  sign  the 
on  behalf  of  the  club.  It  was  also  resolved,  as  appeared  b 
minute  book,  ^'  that  Bain  be  appointed  secretary  and  man 
with  full  power  to  manage  the  business  of  the  club,  at 
receive  a  bonus  according  as  the  receipts  exceed  the  expend 
at  the  discretion  of  the  committee.  Cheques  to  be  signe 
the  secretary  and  a  member  of  the  committee.  Messrs.  Gil« 
and  Maddock  appointed  to  sign  cheques,  either  of  i 
signatures  to  be  sufficient.'^ 

The  evidence  given  by  the  members  of  the  committc 
which  Strickland  was  chairman,  was  to  the  effect  that  the 
nothing  to  do  with  the  finances  or  management  of  the 
The  subscriptions  and  the  price  of  goods  consumed  in  th< 
were  paid  by  members  to  Bain,  and  he  ordered  wha 
necessary  for  the  club,  and  fixed  the  prices  to  be  pal 
members ;  if  there  was  a  loss,  it  fell  on  Bain,  and  if  ther 
a  gain,  it  was  equally  Bain's.  He  receiv^ed  no  salary.  No 
was  known  by  the  conmuttee  about  the  ordering  of  the 
making  up  the  account  sued  for. 
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An  accoant  was  opened  in  the  Mercantile  Bank  in  the  name        ^^^- 
of  the  Wanderers'  Olnb^  to  be  operated  on  by  cheques  signed    Chi^holic 
by  Bain,   countersigned   by   Maddock   or   Gilchrist;    and    the  Strickland. 
funds  getting  .low,  Bain  applied  for  a  cash  credit  and  obtained 
it  OB  the  guarantee  of  Maddock  and  Oilchrist. 

Bain  was  in  the  habit  of  obtaining  wines  on  credit  from  the 
plaintiffs,  and  in  February,  1887,  an  account  with  them  of  b2L 
had  been  paid  by  a  cheque  signed  by  Bain  and  countersigned  by 
Maddock  and  Gilchrist. 

Bain,  it  appeared,  found  a  difficulty  in  carrying  on  the  club  in 
the  way  described,  and  on  the  3rd  of  May,  1887,  a  meeting  of 
the  committee  was  held,  Strickland  being  in  the  chair,  at  which 
Bain  laid  before  the  committee  the  balance-sheet  of  the  club  to 
the  28rd  of  April,  together  with  a  document  headed  ^^  Wanderers' 
(JJub,  statement  of  assets  and  liabilties,"  which  contained  a  list  of 
acconnts  due  to  tradesmen  and  others  at  that  date.  Bain  also, 
at  this  meeting,  proposed  a  re-arrangement  of  subscriptions,  and 
that  the  aficuirs  of  the  club  should  be  taken  over  by  the  members, 
with  the  view  of  converting  it  into  a  proprietary  club. 

Included  in  the  statement  of  assets  and  liabilities  was  the 
amoqat  of  a  debt  due  to  the  plaintiffs,  which  subsequently 
formed  part  of  the  amount  sued  for  in  the  present  action.  A 
special  general  meeting  was. held  on  the  16th  of  May,  to  consider 
the  proposal  of  forming  the  club  on  a  fresh  basis,  when:  the 
statement  of  assets  and  liabilities  was  considered,  and  it  was 
resolred  that  '^  it  was  not  desirable  to  take  over  the  affairs  of 
the  olub  as  carried  on  by  liain,  and  convert  it  into  a  proprietary 
clnb/'  but  that  arrangements  should  be  made,  for  increased 
subscriptions,  to  enable  Bain  to  carry  it  on  as  before. 
/The  club  was  subsequently  dissolved. 

The  roles  of  the  club  provided  for  the  admission  of  members, 
Ab  holding  of  meetings,  &c.,  much  in  the  ordinary  way,  and, 
with  the  minutes  of  the  meetings  of  committee,  were  put  in 
evidence  at  the  trial. 

Ihwling,  D.C.J.,  on  the  18th  of  February,  found  a  verdict 
for  the  amount  claimed  against  Strickland,  Gilchrist  and 
Haddock^  on  the  grounds,  as  to  Strickland,  that  he  was 
present  at  the  committee  meeting  which  appointed  Bain  to 
manage  the  club  and  sign  cheques ;  and  as  to  Maddock  and 
9.S.W.B.,  VoL  IX.,  Law.  2  B 
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1888  Gilchrist,  that  they  had  held  themselves  oat  to  the  plain tii 
Ohisholm  liable  by  signing  the  cheque  by  which  the  pre^ous  account 
Stbicklakd.  similar  nature  had  been  paid.  His  Honour,  after  statio| 
facts,  said  :  "  In  the  nature  of  thingB,  the  committee,  or 
present  at  that  meeting  (12th  of  November,  1886),  authc 
Bain  to  buy  on  credit.  It  was  contended  that  the  defen 
were  not  a  committee  of  a  club,  and  certain  proceediuga 
evidenced  shewing  that  as  between  Bain  and  the  membe 
the  club  there  was  to  be  no  liability  on  their  part ;  but  lo 
at  the  minutes  of  their  own  proceeding's,  and  their  own 
they  are  estopped  from  saying  that  they  were  not  a  club  i 
ordinary  sense.  They  held  themselves  out  as  a  rliib  wit 
plaintiffs.  There  was  no  evidence  adduced  tliat  the  pla 
were  aware  of  any  agreement  between  Bain  aud  the  eomi 
that  the  club  was  not  to  be  carried  on  as  club?§  usually  ar 
is  true  that  there  is  no  evidence  to  the  effect  that  any  c 
committee  personally  ordered  the  wine  in  que?^tion,  but  Stricl 
Goff  and  Young,  for  and  on  behalf  of  the  committee,  app< 
Bain  their  agent  to  manage  the  club,  ho  that  whatever  t 
within  the  scope  of  his  authority  would  bind  the  comn 
Gilchrist  and  Maddock  having  recognised  the  purchase  fro 
plaintiffs  made  by  Bain  on  a  former  occasion  by  payin; 
clearly  liable  for  the  whole  of  the  plaintiffs'  claim," 

For  various  reasons  of  no  importance  to  this  report,  a  n 
was  entered  in  favour  of  defendants,  (roff.  Young,  Camert 
Fergusson. 

The  defendants,  Strickland,  Maddock  aud  Gilchrist,  ob 
a  rule  to  set  aside  the  verdict,  on  the  ground  that  there  ^ 
evidence  to  support  the  verdict.  Mruldock  and  6i 
subsequently  failed  to  appear,  and  the  rule  as  against  the 
discharged. 

Sept.  11.  On  the  11th  September, 

Cohen,  for  the  defendant,  Strickland,  moved  to  make  tl 
absolute.     He  cited  Flemyng  v.  Hector  (i) ;  and  Todd  v.  3m 

Field  shewed    cause.     Maddick  v.   Mitrshall  {3) ;     Bai 
Macauley  (4)  ;  Hazard  v.  Treadwell  (5). 
(1)  2  M.  &  W.  172.       (2)  7  M.  &  W.  427  j   8  M.  Jt  W.  505.       (3)  17  O.B.  I 


(4)  19  L.J.  Q.B.  73. 


(5)  I  Str.  606, 
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!   Chief  Justicib.     This   was   an   action   brought   by   the        ^^^- 
ffs  in  the  District  Court  against  a  number  of  gentlemen    Chibholm 
Eld  formed  themselves  into  the  committee  of  a  club  known  Strickland. 

"  Wanderers*  Club/*  to  recover  from  them  the  price  of     The  C.J. 
i  wines  sold  by  the  plaintiffs  to  one  Bain^  the  secretary 
lanager  of  the  club^  and  which  had^  no  doubt^  been  used 

club  by  its  members.  The  case  was  tried  before  Mr. 
jt  Court  Judge  Dowling,'  who  found  a  verdict  for  the 
ffs  against  Messrs.  Strickland,  Maddock  and  Gilchrist, 
lie  nisi  was  obtained  by  the  defendants  on  the  ground  that 
vas  no  evidence  whatever  to  justify  his  Honour  in  finding 
Jict  for  the  plaintiffs;  but  on  this  motion  only  the, 
ant  Strickland  is  represented,  and  as  against  the 
ants,  Maddock  and  Gilchrist,  the  rule  must  consequently 
charged.  The  question  remains  for  us  to  determine 
3r  there  is  any  evidence  to  support  the  verdict  against  this 
liar  defendant,  Strickland.  We  are  of  opinion  that  there 
vidence.  For  some  time  during  the  argument  I  was,  for 
rt,  under  the  impression  that  there  was  some  evidence 
ble  from  the  documents  connected  with  the  case  which 
justify  the  Court  in  upholding  his  Honour's  verdict ;  but 
ooking  very  carefully  at  the  documents  and  evidence, 
le  authorities  cited  in  argument,  I  am  satisfied  that 
really  is  no  evidence  which  would  justify  a  verdict 
entered  against  this  defendant.  The  Judge  who  tried 
se  seema  to  have  thought,  that  if  it  could  be  shewn  that 
as  a  club  in  the  ordinary  acceptation  of  the  term,  and 
)ods  were  supplied  to  that  club,  the  committee  were  liable 
I  goods  so  supplied.  That  such  is  not  the  law  is  established 
cases  of  Plemyng  v.  Hector  (1) ;  and  Todd  v.  Emly  (2). 
)s  are  not  partnerships.  The  law  which  applies  to  such  a 
\  this  is  the  law  of  principal  and  agent  pure  and  simple, 
ler,  therefore,  to  hold  any  individual  member  of  a  club 
'or  goods  bought  for  the  club  on  credit,  it  must  be  shewn 
e  member,  whether  he  be  an  ordinary  member  or  one  of 
nmittee,  either  authorised  the  purchase  of  these  particular 
[)n  credit^  or  in  some  way  held  himself  out  to  the  plaintiffs 
ig  liable  for  goods  so  purchased.     A  club  being  in  no 
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^^^'  sense  a  partnership,  one  member  is  not  responsible  for  ^ 
Chibholm  another  member  does.  Now,  what  is  the  evidence  ?  The 
St&icklavd.  was  formed  in  1886,  on  this  basis  : — Bain  was  to  be  thepropr 
TheCJ.  *°^  order  what  was  necessary  for  the  use  of  the  club.  He 
to  make  all  payments,  and  to  receive  from  the  members  the  | 
of  what  was  nsed  in  the  club.  He  was  to  derive  a  certain  p 
on  the  purchase  of  the  supplies,  and  to  obtain  a  bonus  prov 
for  in  the  rules  of  the  club.  Bain  had  no  mouey,  and  he 
two  members  of  the  club,  Messrs.  Maddoek  and  Gilchrist 
guarantee  to  the  bank  a  cash  credit.  He  tlien  bought  goot 
tradesmen  on  credit,  and  there  is  no  doubt  that  these  goods  ^ 
•  bought  for  use  in  the  club,  and  actually  used  by  its  member 
whom  Strickland  was  one ;  but  I  can  find  no  evidence  to  disc 
that  Strickland  ever  held  himself  out  to  the  plaintififs  as  b 
liable  for  any  goods  purchased  for  the  use  of  the  clubj  and 
equally  clear,  upon  the  evidence,  that  he  never  anthorised,  ei 
expressly  or  impliedly,  credit  to  be  given  to  any  perso 
connection  with  purchases  made  for  the  club.  Matters  weni 
and  Bain  bought  large  quantities  of  goods  on  credit,  for  w 
he  found  himself  unable  to  pay.  There  is  nothing  in 
constitution  of  the  club,  or  in  its  resolutioua  or  minutes,  at 
rate  up  to  the  3rd  of  May,  when  the  docnments  were 
before  the  committee,  to  shew  that  any  oF  the  committee  t 
that  the  goods  used  in  the  club  were  being  purchased  on  ci 
by  Bain.  They  knew  that  he  was  indebted  to  the  bank, 
they  knew  nothing  of  the  fact  that  he  was  purchasing  on  cr 
It  is  said,  however,  that  the  documents  having  been  laid  bt 
the  committee  on  the  3rd  of  May,  they  must,  at  any  rate,  i 
that  date,  have  been  aware  that  Bain  was  Iniying  ou  credit, 
therefore,  had  given  that  mode  of  dealing-  their  sanction,  I 
do  not  think  this  avails  the  plaintiffs.  The  members  of 
committee  were  clearly  not  liable,  up  to  the  3rd  May,  for  ' 
they  had  not  authorised,  merely  by  being  told  that  goods 
being  bought  on  credit,  and  after  that  date  tha  defend; 
knowledge  that  Bain  had  bought  on  credit  cannot  be  tak< 
be  authority  to  him  to  buy  again  in  that  way.  Under  ordi 
circumstances,  club  transactions  are  for  cash,, not  credit, 
must  be  taken  to  be  such  unless  it  is  otherwise  shewn  bj 
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i  or  resolutions  of  the  club.  This  is  sufficiently  shewn  in  1888. 
iv,  Emly  (6).  That  was  a  case  where  the  affairs  of  a  club  chisholm 
!  managed  by  a  committee,  and  an  action  being  brought  gTBioK 
Dst  two  of  the  committee  by  a  tradesman  who  had  supplied 
f  on  credit  to  the  order  of  one  of  the  committee,  it  was  held 
the  plaintiffs  could  not  recover  without  proving  either  that 
lefendantR  were  privy  to  the  contract,  or  that  the  dealing  on 
it  was  in  furtherance  of  the  common  object  and  purpose  of 
clob.  In  order,  therefore,  to  bind  a  member  of  a  club,  or 
of  the  committee,  it  must  be  shewn  either  that  the  committee 
given  express  authority  to  the  person  who  purchased  the 
Is  for  them  on  credit  to  do  so  on  their  behalf,  in  which  case 
committee  would  be  liable,  or  that  the  members  of  the  club 
iselves  liad,  by  some  resolution  or  act,  authorised  the 
ager  or  committee,  or  whoever  it  might  be,  to  buy  goods  on 
it,  otherwise  neither  the  members  of  the  committee  nor  the 
aary  members  of  the  club  are  responsible.  No  doubt,  in  the 
t  majority  of  cases,  no  difficulty  arises,  because  the  clubs  of  this 
are,  as  a  rule,  managed  by  a  committee  of  honourable  men, 
if  goods  are  obtained  on  credit  they  are  paid  for.  Unfor- 
tely  for  the  plaintiffs  that  is  not  the  case  here,  and  it  is  well 
tradesmen  should  be  aware  that  if  they  sell  goods  on  credit 
clab,  they  really  have  no  remedy  except  against  the  person 
purchased  from  them,  unless  the  members  or  committee  of 
zlnb  have  held  themselves  out  to  the  tradesman  as  being 
e,  or  have  givea  express  authority,  the  proof  of  which  lies 
le  plaintiff.  For  these  reasons,  the  verdict  must  be  entered 
the  defendant  Strickland,  with  costs  of  the  action  in  the 
1  below,  and  of  this  application. 


jNDKYisii  mid  Stephen,  JJ.,  concurred. 

Verdict  entered  fur  defendant. 

ttoniey  for  plaintiffs  :  Lyons, 

itorney  for  defendant :  John  Shepherd. 
(6)  7  M,  &  W.  427. 
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Jun«29. 
Aug.  15. 

The  C.J. 
Windeyer  J. 

and 
Stephen  J. 


ALISON  AND  0THBB8  V.   BURNS. 

Ootwi  Lands  Act,  1884 — Bent — License  fee — Power  of  Minigter  tojMiry  appraiu 
of  Local  Land  Board. 

The  Minister  for  Lands  has  power,  under  the  Crown  Lands  Act  of  18£ 
determine  the  rent-  of  leasehold  areas,  and  the  lie^ns^  Ue  of  resumed  are 
a  rate  higher  than  that  appraised  by  the  Local  Land  Board. 

SpbciaIi  case  stated  by  consent  under  the  prOTisions  of 
17th  Vic.  No.  21,  section  42,  and  pursuant  to  an  order  of 
Honour  Mr.  Justice  Stephen,  dated  and  made  on  the  28rd 
of  February,  A.D.  1888. 

1.  This  is  an  action  brought  against  the  Colonial  Treas 
for  the  time  being  as  nominal  defendant  sued  for  and  on  be 
of  the  Government  of  this  colony  to  recover  certain  mo; 
paid  by  the  plaintiffs  under  protest  to  Her  Majesty  the  Qi 
under  the  following  circumstances : — 

2.  The  plaintiffs  are  the  lessees  of  the  leasehold  area  of 
Canonbar  Pastoral  Holding  situate  in  the  central  division  of 
said  colony  and  are  also  the  occupation  licensees  of  the  resu 
area  of  the  said  holding  The  said  holding  was  pursuant  tc 
provisions  of  the  seventy-first  section  of  the  Grown  Lands  A 

1884  by  notification  in  the  Oovemment  Gazette   of    II th 

1885  divided  into  the  said  leasehold  area  and  re.^nmed  area. 

3.  The  LocalLand  Board  for  the  land  district  within  w 
the  said  pastoral  holding  is  situate  after  hearing  evid 
appraised  the  yearly  rental  of  the  said  leasehold  area  at  the 
of  One  penny  and  a  half-penny  per  acre  and  they  also  apprs 
the  yearly  license  fee  of  the  said  resumed  area  at  the  sum  o 
per  section. 

4.  The  total  annual  payments  thus  appraised  by  the  said  1 
Land  Board  amounted  to  1,928Z.  7«.  6d,  for  the  said  lease 
area  and  92 IZ.  11^.  8d.  for  the  said  resumed  area. 

5.  The  amount  of  arrears  due  in  respect  of  the  said  rose 
area  on  the  appraisement  of  the  said  Local  Laud  Board  amou 
to  the  sum  of  1,380/.  7s.  2d. 
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le  said  appraisements  were  conducted  under  and  in 
Qce  with  the  provisions  of  the  Act  48  Vic.  No.  J  8  as 
I  by  sections  78  and  81  respectively  Copies  of  the  said 
jments  are  annexed  hereto  and  are  marked  "  A ''  and 
«pectively  ^  The  chairman  of  the  said  Local  Land  Board 
d  from  the  other  members  of  the  said  Board  in  respfect 
aid  appraisements. 

le  said  appraisement  and  the  evidence  taken  in  writing 
he  said  Board  were  duly  transmitted  jfco  the  Minister  for 
►f  the  said  colony  and  after  consideration  of  the  same  by 
I  Minister  he  determined  the  yearly  rental  of  the  said 
d  area  at  the  rate  of  two  pence  per  acre  and  the  yearly 
fee  of  the  said  resumed  area  at  the  rate  of  21.  13«.  4d. 
ion. 

is  admitted  for  the  purposes  of  this  case  but  subject  to 
ion  of  this  Honourable  Court  on  the  question  hereinafter 
^  as  to  the  power  of  the  said  Minister  for  Lands  that 
L  Minister  in  so  determining  the  said  rental  and  license 
r  acted  as  such  Minister  as  aforesaid  under  the  powers 
borities  vested  in  him  by  the  said  Act  48  Vic.  No.  18. 
ter  the  determination  of  the  said  rental  and  license  fee 
said  notice  thereof  was  duly  published  in  the  Oovernment 
of  the  12th  day  of  September  1887  as  provided  for  by 
1  Act.  No  notice  of  the  said  determination  of  the  said 
nd  license  fee  or  either  of  them  was  given  to  the  plaintiffs 
an  the  said  publication  in  the  said  Gazette, 
he  total  annual  sums  thus  determined  by  the  sai(i 
r  for  Lands  amounted  to  2571Z.  3^.  4(2.  for  the  said 
d  area  and  1228Z.  15^.  6(2.  for  the  said  resumed  area, 
he  said  Minister  likewise  determined  the  amount  of  the 
ears  at  the  sum  of  1840Z.  9^.  6(2.  being  the  amount  duly 
ed  on  the  license  fee  so  determined  as  aforesaid, 
he  plaintiffs  have  paid  to  the  said  Government  for  the 
the  said  leasehold  area  the  full  sum  of  257 IZ.  3«.  4(2.  but 
irotesi  as  to  642Z.  15«.  10(2.  part  of  the  said  sum  being 
erence  between  the  amount  so  appraised  by  the  said 
and  Board  and  that  so  determined  by  the  said  Minister 
is  as  aforesaid. 


1888. 
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13.  The  plaintiffs  have  also  paid  to  the  said  Governrae 
the  license  fee  of  the  said  resumed  area  the  full  sum  of  300 
but  under  protest  as  to  767Z.  6s.  2d.  part  of  the  said  som 
the  difference  between  the  amount  so  appraised  by  th 
Local  Land  Board  and  that  so  determined  by  the  said  ^1 
for  Lands  as  aforesaid. 

14.  It  is  contended  on  behalf  of  the  plaintiffs  that  th 
Minister  could  not  under  the  circumstatices  hereiubefo 
forth  and  without  either  remitting  the  matter  to  the  Local 
Board  or  giving  the  plaintiffs  an  opportunity  of  being 
lawfully  determine  the  said  rental  or  licenae  fee  at  a  rate 
than  that  appraised  by  the  said  Local  Land  Board. 

15.  On  the  other  hand  it  is  contended  by  the  defendat 
the  said  Minister  had  such  power  under  the  said  Act. 

16.  The  question  for  the  opinion  of  the  Court  is  wheth 
said  Minister  had  power  so  to  deteraiine  the  said  rer 
license  fee  under  the  circumstances  hereinbefore  set  forth, 

17.  If  the  Court  shall  be  of  opinion  in  the  n^ative  uf 
said  question  as  to  the  said  rental  and  license  fee  or  eil 
them  judgment  shall  be  entered  for  the  plaintiffs  f( 
said  sums  of  642Z.  lbs.  lOd.  and  7671.  6s.  2d.  or  eit 
them  as  the  Court  shall  direct  with  interest  thereon  fn 
11th  day  of  November  1887  (should  the  Court  think  tl 
plaintiffs  are  entitled  to  interest)  with  costs  of  suit, 

18.  If  the  Court  shall  be  of  opinion  in  the  affirmative  nj 
said  question  both  as  to  the  said  rental  and  the  said  lice 
judgment  shall  be  entered  for  the  defendant  with  costs  of 

19.  Either  party  is  to  be  at  liberty  tx>  appeal  to  Her  i 
in  Her  Majesty's  Privy  Council  if  so  advised. 

The  following  are  the  appraisements  referred  to  in  par 
6 :— A.  Whereas  on  the  1 1th  and  12th  days  of  July,  1887, it  1 
a  matter  for  investigation  before  us  re  the  appraisement 
leasehold  area  of  the  pastoral  holding  known  as  Ganonb 
437,  lessees  Messrs.  Alison  and  Sona^  and  having  taken  ei 
and  inquired  into  the  said  matter,  we  iiud  that  the  area  av 
for  appraisement  is  30,540  acres,  and  we  subject  i 
Minister's  approval  determine  the  annual  rental  thereof 
first  period  of  five  years  at  (lid.)  one  penny  half-penny  per 
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iven  under  our  hands,  at  the  office  of  the  Local  Land  Board 

yngan,  in  the  Colony  of  New  South  Wales,  this  13th  day  of 

,  1887. 

(Dissenting) ,         Chairman. 

(Signed)     David  Bell,      ^ 

>  Members. 
(Signed)     Daniel  Soanb.   j 

Whereas  on  the  11th  and  1 2th  days  of  July,  1887,  it  became 

ktter  for  investigation  before  us  re  the  appraisement  of  the 

tned  area  of  the  pastoral  holding  known  as  Canonbar  No. 

lessees  Messrs.  Alison  and  Sons,  and  having  taken  evidence 

bquired  into  the  said  matter,  we  find  that  the  area  available 

ppraisement  at  date  of  division  of  holding  was. . .     299,120  ac. 

On  1st  January,  1 886    299,120  ac. 

On  1st  January,  1887    294,906  ac. 

ad  we,  subject  to  the  Minister's  approval,  determine  the 
lal  license  fee  at  £2  (two  pounds)  per  section. 

ven  under  our  hands,  at  the  office  of  the  Local  Land  Board, 

yngan,  in  the  Colony  of  New  South  Wales,  this  13th  day  of 

,1887. 

(Dissenting),         Chairman. 

(Signed)     David  Bell,       "^ 

>  Members. 
(Signed)     Daniel  Soane.   j 


1888. 


Alison 

V. 
BUKNb. 


Icher,  Q.O.,  and  Pring  for  the  plaintiffs. 
ir  contention  is  contained  in  the  14th  paragraph  of  the 
al  case.  The  sections  relating  to  the  settlement  of  the  rent 
section  78,  sub-section  II.,  as  to  the  pastoral  lease,  and 
)n  81,  sub-section  I.,  as  to  the  occupation  license.  The 
B  in  both  sections  are  that  the  amount  is  to  be  determined 
e  Minister  after  "  appraisement  by  the  Local  Land  Board." 
J  words  give  no  power  to  the  Minister  independently  of 
And  Board's  report.  The  Land  Board  takes  evidence  and 
kises  the  proper  rent.  Their  report  is  sent  to  the  Minister, 
hen  officially  determines  or  fixes  that  that  is  the  rent  to  be 
but  he  cannot  fix  a  different  rent  from  that  appraised  by 
ioord.  If  he  disapproves  of  the  report,  it  is  expressly 
led  by  section  14,  sub-section  VI.,  that  he  may  return  it  to 
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the  Board  for  revision.  The  Minister  in  Sydney  knows  no 
about  the  land  in  question^  and  is  not  in  a  position  to  decw 
value;  but  the  Board,  under  section  14,  is  invested  witl 
most  ample  means  of  arriving  at  a  correct  valuation.  It  s 
a  Court,  and  conducts  its  enquiries  and  gives  its  dec: 
openly;  it  calls  witnesses,  and  what  m  most  important 
parties  interested  may  be  heard  in  person  or  by  counsel ;  a 
is  hard  to  suppose  that  after  surrounding  the  Board  wit 
these  powers  and  safe-guards,  the  Act  was  intended  to  co 
to  the  Minister  the  power  of  varying  its  decision  without  he 
evidence  or  argument  on  the  subject.  By  section  14, 
section  VII.,  the  Land  Board,  instead  of  giving  any  d^cisi 
adjudication  in  any  case,  may  refer  such  case  with  the  evi 
for  decision  by  the  Minister,  who  shall  have  power  to  deal 
it  as  if  brought  before  him  in  the  first  instance.  Thh  ^ 
seem  to  infer  that  where  the  Board  does  adjudicate,  its  dec 
subject  to  the  sanction  of  the  Minister,  is  final.  It  is  sin: 
question  as  to  the  meaning  of  the  words  "  determhie  * 
"  appraise.''  Our  contention  is  that  the  appraisement 
adjudication  by  the  Board  of  the  sum  the  mm  should  pay  as 
and  that  sum  when  "determined,"  i,p,,  sanctioned  b; 
Minister,  becomes  the  rent  payable  under  the  Act.  The  ^ 
of  section  81,  sub-section  I.,  support  my  view  of  the  Act- 
Minister  may  direct  a  fresh  appraisement,  ami  may  requii 
licensee  to  pay  his  fee  on  the  basis  of  such  fre^h  appmiseme 

[WiNDEYBR,  J.     Is  there  no  appeal  from  the  decision  i 
of  the  Minister  or  the  Board  ?] 


[^Salomons,  Q.C. 
likes  the  terms.] 


The  tenant  need  not  take  his  lease  anU 


That  is  not  so  :  by  section  78,  sub-section  VI,,  the  lesse< 
surrender  his  lease  at  the  end  of  any  term  of  five  years  by  g 
not  less,  than  three  months'  notice.  By  section  96  the  least 
be  forfeited  for  non-payment  of  rent,  and  by  section  79 
forfeiture  or  surrender  all  improvements  become  the  prope 
Her   Majesty    without   compensation.     Under    ejection    7t 
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lessee,  until  the  rent  be  determined,  shall  continue  to  pay  the        ^^^' 
same  rent  as  before  the  division  of  the  run,  and  when  the  rent       Alison 
is  determined  he  shall  for  the  time  elapsed  pay  the  difference       Burns. 
between  the  rent  paid  and  the  rent  determined ;  and  since  by 
section  96  no  forfeiture  shall  operate  to  extinguish  any  debt  to 
the  Crown  in  respect  of  rent,  the  lessee,  unless  he  pays  the  rent 
thus  arbitrarily  fixed  by  the  Minister,  may  lose  his  run  and  his 
improvements,  and  has  no  answer  to  an  action  for  rent  under 
section  76. 

Salomons,  Q.C,  0.  B.  Stephen  and  Mann,  for  the  Minister  for 
Lands. 

The  Act  has  been  in  force  four  years,  and  this  is  the  first  time 

this  contention   has  been   put   forward.     The   whole    question 

tarns   on    what   "appraisement'*    means.      My   contention   is, 

looking  at  the  whole  Act  and  its  policy,  that  the  appraisement  of 

the  Local  Land  Board  is  merely  a  valuation  made  for  the  use  of 

the  Minister  and  for  his  guidance  in  determining  the  rent.     It 

is  just  the    same    as   any  other   valuation    made   iu   ordinary 

business  by  an  agent,  it  cannot  actually  bind  the  principal.     The 

Board  takes  evidence  on  the  spot  and  makes  its  appraisement ; 

then  as  a  matter  of  fact  all  the  papers,  evidence,  &c.,  are  sent  to 

Sydney  to  the  Minister  to  assist  him  in  the  task  of  determining 

the  rent.     It  is  absurd  to  suppose  the  Act  contemplated  giving 

to  Local   Land  Boards,  who   may  be  subject  to  serious  local 

influences,  the  sole  power  to  dispose  of  the  Crown  lands,  thereby 

reducing  the  Minister,  who  is   really  the  State  landlord,  to   a 

mere  filgure-head  without  discretion.     The  words  of  the  Act  are 

^' shall    be  determined  after   appraisement.'*     Why  should  the 

Minister    be   bound   by  this   appraisement,   and    how   can    he 

ietermine  the  rent  (using  the  word  in  its  ordinary  meaning),  if 

10  is  already  bound  by  the  decision  of  the  Board  ?     The  word 

letermiiie  is  never  once  used  in  the  Act  with  reference  to  the 

hction  of  the  Board. 

[WiNDEYEB,  J.     Section  14  says  ''  hear  and  determine."] 

That  has  nothing  to  do  with  the  appraisement  of  runs  ;  it  only 
efors  to  complaints,  and  the  words  other  matters  must  be  taken 
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^^^-       ejusdem  generis.     The  words  of  section   13  infer  a  diFtii 
Alison      between  subjects  for  adjudication  and  for  appraiRemeat,  vain 
BuKNs.      ^'i  by  the  Board  ;  but  section  14  does  not  applj  here,  ft 
word  appraise  does  not  occur. 


[Thb  Chief  Justice.  Is  there  any  provision  in  the  Ac 
the  parties  interested  may  appear  before  the  Minister  whf 
makes  his  decision  ?] 

All  the  information  collected  by  the  Board  is  before 
he  may  order  the  attendance  of  the  parties  if  he  desires  it 


r: 


"i  t'/^' 


mi 


[The  Chief  Jusiice.  Is  there  any  appeal  to  the  Mi 
where  the  parties  may  be  heard  ?  The  Board  is  a  public 
put  by  the  Act  in  a  position  to  appraise  the  rent  in  open  ( 
Has  the  Minister  the  power,  sitting  in  camera j  to  upsei 
decision  without  even  hearing  the  parties  ?] 

The  Act  says  so;  it  may  not  be  desirable  that  it  should 
but  the  Legislature  evidently  considered  it  safe  to  eutru^ 
power  to  a  Minister^  and  this  Court  cannot  go  behind  the  I 

[The  Chief  Justice.  It  struck  me  as  singular  that  fch 
adjudication  should  be  in  Court,  the  second  in  camera.  It 
argument,  merely.] 

[WiNDEYEB,   J.     I   see  the   form    of   decision    of    the 
Board  runs,  "  we,  subject  to  the  Minister's  approval,  deie 
the  rent  at  so-and-so."] 

Yes,  subject  to  the  Minister;  but  these  forms  ar 
authorised  by  the  Act,  and  their  language  is  of  no  importai 

Regulation  21  shews  that  appraisement  is  merely  eqtit 
to  valuation. 

In  proof  that  in  the  sections  already  quoted  the  appraii^ 
of  the  Board  is  merely  for  the  guidance  of  the  Minist^Fj 
is  another  class  of  sections  in  the  Act  where  it  is  spi 
provided  that  the  appraisement  is  to  be  adopted ;  e.g.,  se 
41    and   64  :    in  the  one    class  of    seetions  the  value   is 
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appraised  by  the  Boards  and  in  the  other  determined  by  the       1888- 
Minister  after  such   appraisement.     You  cannot  pat  the  same      Alison 
construction  on  both  these  expressions.  Burns. 

Pilcher,  Q.O.,  in  reply.  If  the  Minister  has  the  power  June  29. 
contended  for,  there  was  no  necessity  to  enact  section  100,  which 
enables  the  Minister,  on  the  Board's  recommendation,  to  fix  the 
fair  annual  rental  below  the  minimum  rate  prescribed  by  the 
Act ;  that  is  to  say,  the  Minister  is  specially  authorised  by  one 
section  of.  the  Act  to  fix  the  rent  at  a  rate  lower  than  the  Board 
can  go ;  but  he  is  nowhere  specially  authorised  to  raise  it  above 
the  recommendation  of  the  Board.  In  other  words,  the  power 
of  the  Minister  to  fix  the  rent  comes  into  play  where  that  of  the 
Board  ends,  that  is,  at  the  minimum. 

Gur.  adv.  vult. 

On    the   15th  of   August   the  judgment    of    the   Court  was 
delivered  by  ^^^  ^^• 

WrNDBYBR,  J.  We  are  of  opinion  that  the  Minister  for 
Lands  had  power  to  determine  the  rent  and  license  fee  at  a 
rate  higher  than  that  appraised  by  the  Local  Land  Board.  A 
number  of  arguments  have  been  addressed  to  the  Court  for  the 
purpose  of  inducing  us  to  come  to  the  conclusion  that  the  Minister 
does  not  possess  the  power  which  he  has  exercised,  but  it  appears 
to  ns  that  these  arguments,  which  might  be  very  proper  for 
consideration  were  they  addressed  to  a  legislative  body  framing 
the  Law,  are  such  as  can  have  no  influence  with  us.  They  are 
founded  upon  the  alleged  inexpedience  of  giving  the  Minister 
such  large  uncontrolled  powers  in  determining  the  rent  to  be  paid 
[yy  the  pastoral  tenants  of  the  Crown.  In  opposition  to  them,  on 
ihe  other  hand,  has  been  urged  the  necessity  of  giving  the 
liinister,  as  the  representative  landlord  of  the  State,  the  ultimate 
jower  of  fixing  the  rent,  and  thereby  of  correcting  the  glaring 
neqnalities  which  might  arise  between  the  rents  of  different 
ooants  in  consequence  of  the  rents  being  fixed  by  a  number 
iC  Local  Land  Boards,  acting  independently  of  each  other.  Our 
\iaty,  however,  is  not  to  consider  the  question  of  the  expediency 
IT  inexpediency  of  the  Minister  being  invested  with  powers  of 
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1888.  any  kind^  but  simply  to  discover,  if  we  can,  from  tbe  lai 
ALI80V  the  Act,  what  the  powers  are  with  which  the  Legisi 
Burns.  thought  fit  to  invest  him.  Though  the  actual  amount  ii 
Windeyer  J  ^^'^  ^*^®  ^^  small,  the  importance  of  the  question  for 
mination  may  be  understood  when  it  is  stated  that 
decision  really  depends  the  question  whether  a  quarter  o 
of  money  is  to  be  repaid  or  not  by  the  Goi^ernment  to  il 
tenants.  The  contention  of  the  plaintiff  is  that  the  5 
absolutely  bound  by  the  appraisement  of  the  Land  R 
that  he  cannot  increase  the  rent  as  he  has  dime,  it  beii 
that  his  doing  so  is  simply  an  act  of  arbitrary  powe 
examination  of  the  Act,  however,  we  are  of  opinion  that  tl 
of  his  power  by  the  Minister  in  either  makino^  the  ren 
higher  than  is  appraised  by  the  Land  Board  is  a  subject 
comment  in  Parliament  than  for  investii^ation  in  a  Cor 
The  Minister,  it  appears  to  us,  is  neither  bound  to  fix  t 
high  nor  so  low  as  recommended  by  the  Lnud  Boar 
either  betrays  the  interests  of  the  country  by  erron 
corruptly  fixing  it  lower  than  he  ought,  or  if  he  caprici 
with  injustice  to  individuals  unfairly  fixes  it  above  the 
ment  of  the  Land  Board,  he  is  open  to  condemnation 
ment,  but  is  not  in  any  way  answerable  to  fche  juriadicti 
Court.  The  Act,  it  will  be  observed,  whilst  it  fixes  ] 
78  a  minimum  of  rent,  nowhere  fixes  a  maximum.  Th< 
the  Legislature  seems  to  be,  whilst  s^uarding  against 
lowering  of  the  rent  of  the  public  lauds,  to  give  ever 
for  increasing  it  where,  in  the  opinion  of  the  Minister  : 
such  an  increase  is  warranted.  We  liave  come  to  this  c 
from  examining  the  sections  of  the  Act  which  ref< 
powers  of  the  Land  Board  and  of  the  Minister  with 
to  the  settlement  of  the  rent  to  be  paid  by  the  Crovi? 
Under  section  11,  Local  Land  Boards  are  to  be  i 
Under  section  13  they  are  to  hear,  examine,  and  rep 
Minister  upon  "any  matter  referred  for  repor 
Board  by  the  Minister,  which,  under  the  provisions  o 
hereby  repealed,  might  have  been  the  subject  of  any 
compensation,  or  of  arbitration,  appraisement,  inquirj 
plaint,"  and  under  the  old  Grown  Lands  Occupation  At 
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the  rent  was  determined  by  appraisement.  If  the  power 
aisement  is  given  to  the  Boards  by  this  section,  and  not 
section  2  of  section  78,  it  is  clear  that  they  have  no  power 
lear,  examine  and  report  to  the  Minister.  Under  section 
•section  2,  it  is  provided  that  'Hhe  rent  shall  be  determined 
Minister  after  appraisement  by  the  Local  Land  Board, 
hall  conduct  all  appraisements  in  the  prescribed  manner." 
rords,  it  appears  to  us,  give  the  Minister  power  either  to 
be  rate  of  rent  recommended  by  the  report  of  the  Land 
or  to  lower  or  increase  it.  The  Board,  it  seems  to  us,  is 
to  inform  the  Minister,  as  the  conscience  of  a  Court  may 
proceedings  be  informed,  but  is  not  bound,  by  the  opinion 
7  upon  an  issue  of  fact  sent  to  them  for  their  deter- 
n.  If  the  Minister  had  not  the  power  absolutely  to  fix 
b,  the  determination  of  the  rent  would  be  absolutely  left 
jand  Board,  and  the  Minister  would  have  no  function  but 
iter  their  determination.  The  language  of  sub-section  2, 
r,  expressly  gives  the  power  of  determining  the  rent  to 
nister.  It  will  be  observed,  moreover,  that  where  the 
snds  the  finding  of  the-  Land  Board  to  be  final,  words  are 
hich  make  that  meaning  quite  clear.  Thus  section  4l 
s  that  the  conditional  purchaser  shall  pay  the  value  of 
improvements  "  as  appraised  by  the  Local  Land  Board ;" 
section  45  the  same  phrase,  "  as  appraised  by  the  Local 
•oard,''  is  again  used  where  the  appraisement  is  evidently 
lie  final  determination  of  the  amount  to  be  paid.  These, 
r,  are  not  cases  where  rent  is  dealt  with,  and  the  policy  of 
>  seems  in  ail  cases  between  the  Crown  and  its  tenants, 
ent,  or  the  amount  of  compensation  to  be  paid  to  Crown 
is  concerned,  to  place  the  Minister  in  the  position  of  the 
i  with  supreme  power  to  fix  the  rent  which  the  Crown 
is  to  p'ay,  limited  only  by  Ministerial  responsibility  to 
Lent,  the  same  expression,  *'  as  may  be  determined  by  the 
r  after  appraisement  by  the  Local  Land  Board,"  being 
Iso  in  sub-sections  IV.,  VII.,  and  VII.  of  section  78. 
guage  of  section  81,  which  deals  with  the  fee  to  be  paid 
occupation  license  is  not  quite  so  clear  as  the  language  of 
78^  which  deals  with  the  rent  of  the  leasehold  area.     The 
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words  are,  "  and  upon  approval  by  the  Minister  he  sha 

difference  between  the  sum  paid  into  the  Treaaury  and  tl 

fee  appraised  as  hereinafter  provided,  and  during  the 

of  such  license  shall  pay  such  'annual  licDus^e-fee    per  s 

aforesaid  as  shall  be  determined  by  the  Minister  after 

ment   by  the  Local  Land  Board."     A    draftsman    o 

precision  intending  to  place  the  Minister  i  n  a  similar  p 

regard  to  his  power  to  determine  the  fee  as  he  is  to  t 

the  rent,  would  have  said, "  and  shall  pay  the  difference 

the  sum  paid  into  the  Treasury  and  the  license  fee  deter 

the   Minister  after  appraisement  by  the  Local  Land 

hereinafter   provided.'*     This,  however,  we  believe   U 

reading  of  the   section,  as  appears  by  the   subseque 

"and   during    the    currency    of    such   license,    shall 

license  fee  per  section  as  aforesaid,  as  shall  be  deter 

the  Minister  after  appraisement   by  the   Local    Land 

Some  difficulty  is  introduced  by  the  vague  expression 

basis  of   such   fresh  appraisement"  used    subsequent! 

do  not  think  that  of  any  weight  in  determining  the  m 

the  section,  as  we  see  no  reason  for  supposing  that  the  L< 

intended  to   give  the  Minister  less  power  in  de terrain; 

informing  himself  by  appraisement,  what  the   occupatio 

fee  should  be  than  in  determining  what  the  rent  of  the 

area  should  be  after  informing  himself  in  the  same  w 

same  power  of  determining  and  fixing  what  is  the  fair  ann 

of  the  land  where  there  is  an  equitable  claim  made  for 

the  rent  below  the  minimum  rate  fixed  by  the  Act  is  giv 

Minister  by  section  100,  which  clearly  shewi^  that  the  La 

has  a  mere  power  of  recommending  to  the  Minister  whai 

should  be.  Looking  at  all  these  provisions  we  are  of  opi 

the  Minister  has,  both  in  respect  of  the  reiit  and  the  ot 

license  fee,  power  to  act  as  he  did  in  this  case  when  he  ra 

above  the  amounts  recommended  by  the  Land  Board. 

reasons  judgment  must  be  entered  for  the  defendant  w 

of  suit. 

Order  accor 

Attorneys  for  the  plaintiff  :  MacNamara  4'  Norton, 
Attorney  for  the  defendant :   John  Williams  (Crown  S 

[NoTB. — On  a  sabsequent  day  leave  was  obtained  hj  the  plaintiflf, 
to  the  Privy  Council.] 
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USTEES.  EXECUTORS,  and  AGENCY  COMPANY,  Limited,  and 
TEMPLETON  v.  SHORT. 

'—Statute  of  Limitationgy  3  ;}•  4  FT.  IV,  c,  27 — Adverse  possession — 
nmeni  before  title  obtained  by  prescription — Position  of  rightful  owner 
abandonment, 

reon  enters  upon  the  land  of  another,  and  holds  possession  for  a  time, 
without  having  acquired  title  under  the  statute,  abandons  possession, 
al  owner  on  the  abandonment  is  in  the  same  position  in  all  respects  as 
lore  the  intrusion  took  place.  There  is  no  one  against  whom  he  can 
action ;  he  cannot  make  an  entry  upon  himself — there  is  no  positiye 
;,  nor  is  there  anj  principle  of  law  which  requires  him  to  do  anj  act,  to 
notice,  or  to  perform  anj  ceremony  in  order  to  rehabilitate  himself.  No 
ture  is  necessary.  The  possession  of  the  intruder,  ineffectual  for  the 
I  transferring  title,  ceases  upon  its  abandonment  to  be  effectual  for  any 


1888. 


June  22,  26. 
Aug,  1. 

P.  C* 


kj,  to  the  Privy  Council  from  a  judgment  of  the  Supreme 
^fusing  a  rule  nisi  for  a  new  trial  in  an  action  of  eject- 
eported  in  the  Court  below,  7  N.S.W.  L.E.  365). 
'acts  of  the  case  are  stated  in  the  judgment  of  their  Lord- 


r.  Davey,  Q.C.,  and  Vaughn  Hawkins  (Lord  Colin  Camp- 
h  them)  for  the  appellants.  Under  3  &  4  W  IV.  c.  27,  the 
the  rightful  owner  to  land  is  not  defeated  unless  some 
arson  or  successive  persons  has  or  have  been  in  possession 
for  a  continuous  period  of  twenty  years.  If  before  that 
lias  elapsed  the  person  who  has  got  into  possession  relin- 
it,  so  that  no  one  other  than  the  rightful  owner  is 
session,  the  rightful  owner's  title  remains  goqd. 
not  obliged  to  go  upon  the  land  or  do  some  act 
ership  to  restore  his  title,  and  if  at  a  later  period 
*  person  gets  into  possession  time  runs  against  the  right- 
er  from  the  latter  taking  of  possession,  and  not  from  the 
The  effect  of  the  direction  of  the  Chief  Justice  was 
3  jury  were  precluded  from  considering  the  evidence  tend- 
ihew  that,  assuming  Meredith  to  have  been  at  one  time  in 
ion  of  the  land  in  suit,  he  relinquished  such  possession 
retent  : — Lord  Macnaghten,  Sir  Barnes  Peacock,  Sir  JEUchard  Couph 
,.,  Vol.  IX.,  Law  2  C 
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Trustees 
Company 

V. 

Short. 


in  1853,  long  before  the  end  of  twenty  year^,  and  that 
date  no  one  other  than  the  rightful  owner  was  in  possea 
the  respondent  entered.  Reference  was  inade  to  Sugt 
Property  Statutes,  p.  33,  sec.  3 ;  McDonneU  v.  McK 
Smith  V.  Lloyd  (2)  ;  Poole  v.  Griffith  (:3} ;  S.L.  Ci 
ed.),  p.  741  ;  Day  v.  Day  (4) ;  Harnett  v,  (Jreen  (5)  ;  Dm 
fere  (6)  ;  Laing  v.  Bain  (7) ;  Brown  \%  Lethhridge, 
Oliver's  R.  P.  Statutes,  p.  75  ;  Doe  d.  Oarter  v.  Barnan 


Home  Payne,  Q.C.,  and  Mackay,  for  the  respondent,  c 
that  the  appellants  were  barred  by  tbe  Stutide  of  Li 
(3  &4  Will.  IV.  c.  27),  which  had  beeo  adopted  in  th 
and  by  the  possession  of  the  re^^pondeut  and 
persons  through  whom  he  derived  title,  from  briiit 
action.  The  appellants  must  shew  ii  right  uf  p 
as  well  as  a  right  of  property.  The  onus 
them  to  shew  a  possession  in  fact  some  time  withii 
years  before  action  brought.  Here  the  plaintiffs,  < 
through  whom  they  claim,  lost  possession  forty  ye 
and  never  afterwards  regained  it.  The  statute  begai 
and  would  only  cease  to  run  on  the  plaintiffs'  regafu 
session.  If  they  failed  to  do  so  within  twenty  years,  tt 
not  afterwards  recover  it.  It  is  unnecessary  for  the  d 
to  make  out  a  title  derived  from  the  first  intruder, 
possession  of  land  in  reference  to  which  the  statute  has 
running,  he  is  entitled  to  hold  it  after  the  expi  ratio] 
statutory  period  against  the  rightful  owner.  The  ai 
support  that  view.  Reference  was  made  to  Taijlor  d.  .- 
Horde  (9) ;  Nepean  v.  Doe  (10) ;  Doe  d.  Carler  v.  Barn 
Doe  d.  Ooody  v.  Carter  (II)  ;  Dixon  v.  Gay  fere  (6); 
Whitlock  (12)  ',  S.  L.  Cases  (9th  ed.),  799;  Dart^s  Vem 
Purchasers  (ed.  1888),  vol.  I.,  pp.  464,  466  ;  Adair  v, 
(13) ;    Seaman  v.    Vawdrey  (14)  ;    McDomieU   v.  McK^ 


(1)  30  Ir.  C.  L.  Rep.  514. 

(2)  9Exch.  Rep.  (O.  S.)  562. 

(3)  15  Ir.  C.  L.  R.  239. 

(4)  L.  R.  3  C.  P.  751. 
(6)  4  N.  S.  W.  L.  R.  292. 

(6)  17  Beav.  421. 

(7)  Knox  264. 


(8)  13  Q.  H.  045, 

(9)  1  BlUT.  tJO;  2  S.  L.  C. 

(10)  2  M,  AW.  910;  2  S, 

(11)  9  Q.   B.  St53. 

(12)  L.  R.  1  Q.  B.  1 

(13)  9  Ves.  156. 

(14)  16  Yes.  390. 
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\  Powell  (15)  ;  Smith  v.  Lloyd  (2)  :  Tottenham  v.  Byrne 
%ole  V.  Griffith  (3)  ;  Oovemors  of  Magdalen  Hospital  v. 
(17);  Day  v.  Day  (18);  Oomyns*  Dig.,  tit.  Trespass] 
V.  Buxton  (19) ;  Grant  v.  MZi^  (20) ;  Doe  d.  Hughes  v. 
(21)  ;  Clarke  v.  Clarke  (22)  ;  Doe  d.  Pritchard  v.  Jauncey 
Doe  d.  Evans  Y.Page  (24)  ;  Brassington  v.  Llewellyn  (25)  ; 
Harding  v.  Ooofce  (26) ;  Doe  d.  Duroure  v.  Jbne«  (27)  ; 
iy  V.  Scroop  (28);  Rhodes  y.  Smethurst  (29). 

lorace  Davey,  Q.C.,  replied,  referring  especially  to  PooZe 
'/A  (3). 


1888. 


TBT78TXX8 

Company 
Short. 


lie  1st  of  August  the  judgment  of  their  Lordships  was  de- 

by 

Macnaghten.  On  the  3rd  of  December,  1885,  the 
ats,  as  plaintiffs,  brought  an  action  against  the  respondent, 
idant,  to  recover  50  acres  of  land  situated  in  the  district 
ny  Bay,  in  the  county  of  Cumberland,  in  the  colony  of 
►uth  Wales. 

defence  was  the  Statute  of  Limitations,  3  &  4  William  IV. 
which  was  adopted  in  the  colony  by  the  Act  No.   3  of 


Aug.  1. 


action  came  on  for  trial  in  September,  1886,  before  the 
ief  Justice  Martin  and  a  jury. 

he  present  purpose  the  facts  of  the  case  may  be  stated 
ortly.  The  land  in  dispute  was,  until  recently,  waste 
sh.  The  plaintiffs  at  the  trial  proved  a  complete  docu- 
r  title  deduced  from  a  Crown  grant  in  1810.  But  they 
>  prove  to  the  satisfaction  of  the  learned  Judge  at  the 
bt  they  or  any  person  through  whom  they  claimed  had 
actual  occupation  of  the  land  at  any  time  during  the 
f  20  years  immediately  preceding  the  commencement  of 


B.  &  B.  132. 

Ir.  C.  L.  R.  376. 

;h.  D.  709.  727. 

R.  3  P.O.  751. 

Ch.  D.  537. 
tf.  &  W.  113. 

::.  A  p.  610. 

:r.  C.  L.  B.  895. 


(23)  8  C,  &  P.  99. 

(24)  5  Q.  B.  767. 

(25)  27  L.  J.  Exch.   297.' 

(26)  7  Binjc.  346. 

(27)  4  T.  R.  .300. 

(28)  13  Q.  B.  509. 
l29)  4  M.  &  W.  42. 
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1888.        the  action.     On  the  other  hand  the  defeudaatj  who  c 
have  purchased  the  land  within  the  last  few  years,  did 
to  the  satisfaction  of  the  learned  Judge  that  he  and  tl 
or  persons  through  whom  he  claimed  had  been  in  c 
possession  during  the  statutory  period. 

The  Chief  Justice  told  the  jury  that  when  any  pei 
Macnaghten,  into  possession  of  another  person's  land,  and  exercised 
over  it,  with  the  intention  of  claiming  ib,  and  the  ^ 
Limitations  thereupon  began  to  run  as  against  the  own 
land,  such  running  was  never  stopped,  notwithstanding 
intruder  abandoned  the  land  long  before  the  e3q)ira1 
years  from  his  first  entry,  and  no  other  person  took  | 
of  such  land,  and  the  right  of  the  true  owner  to  the  h 
not  again  arise  without  an  entry  by  such  true  owner 
intention  of  repossessing  himself  of  such  land.  1 
Justice  also  told  the  jury  that  at  the  expiration  of  the 
after  such  taking  possession  of  the  land,  a?5  against 
owner,  his  right  of  action  was  defeated,  notwithstant] 
may  not  have  been  20  years'  possession  as  against  him 

A  verdict  was  found  for  the  defendant. 

On  the  27th  October,  1886,  the  plaintiffs  applied  f 
nisi  for  a  new  trial  on  the  ground  of  misdirection.  Tb 
tion  was  heard  before  the  late  Ohief  Jmtic^,  Faiieet, 
Windeyer,  J.,  who  refused  the  rule.  The  Chief  Justice  is 
to  have  said : — "  There  is  no  doubt  that  there  was 
sufficient  to  justify  the  verdict  of  the  jury  as  to  the  < 
of  the  land  more  than  40  years  ago,  whicli  caused  the  t 
run  against  the  legal  owner.  That  being  so,  then 
evidence  whatever  that  the  legal  owner  daring  that 
retook  possession,  or  even  walked  over  the  laud,  Tl 
having  been  set  running  there  was  nothing  to  stop  it.'' 

To  this  report  Faucett,  J.,  has  been  good  enough  t 
the  following  memorandum  for  the  information  of  t 
ships  : — 

"This  is  substantially  a  correct  note  of  the  reasons 
the  late  Chief  Justice  for  refusing  the  rule  in  this  < 
judgment  was  given  in  very  few  words. 

^^  I  may  add  that  it  has  been  before  held  by  this  ( 
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Q  the  rightful  owner  of  land  has  been  dispossessed^  and  the 
ite  has  once  begun  to  run  against  him,  the  statute  does  not 
B  to  run  ;  in  other  words,  the  operation  of  the  statute  is  not 
ended  until  the  rightful  owner  has  exercised  some  act  of 
jrship  on  the  land ;  and  that  if  the  rightful  owner  allows  20 
3  to  elapse,  from  the  time  when  the  statute  so  first  began  to 

without  exercising  any  such  act  of  ownership,  he  cannot  Macnaghtm 
irer  in  ejectment  against  any  person  who  may  happen  to  be 
ossession  at  the  end  of  the  20  years,  although  there  may 

been  an  interval  in  the  20  years  during  which  no  one  was 
)88ession. 

To  stop  or  suspend  the  operation  of  the  statute  there  must 
)me  new  act  of  ownership  on  the  part  of  the  rightful  owner. 
'6  must  be,  as  it  were,  a  new  departure/' 
16  doctrine  appears  to  have  had  its  origin  in  the  case  of 
^  V.  Byin,  which  was  before  the  Supreme  Court  on  a 
OD  for  a  new  trial  ia  March,  1876.  Their  lordships  were 
red  to  a  note  of  the  case  in  Oliver's  Real  Property  Statutes, 
K  Martin,  C.J.,  is  there  reported  to  have  said  that  "  it  was 
law  that  if  the  statute  once  commenced  to  run  it  would  not 
except  by  the  owner  going  into  possession  and  so  getting, 
were,  a  new  departure.^' 

leir  lordships  are  unable  to  concur  in  this  view.  They  are 
linion  that  if  a  person  enters  upon  the  land  of  another  and 
I  possession  for  a  time,  and  then,  without  having  acquired 
under  the  statute,  abandons  possession,  the  rightful  owner, 
lie  abandonment,  is  in  the  same  position  in  all  respects  as 
^as  before  the  intrusion  took  place.  There  is  no  one 
Lst  whom  he  can  bring  an  action.  He  cannot  make  an 
'  upon  himself.  There  is  no  positive  enactment,  nor  is  there 
)rinciple  of  law,  which  requires  him  to  do  any  act,  to  issue 
lotice,  or  to  perform  any  ceremony  in  order  to  rehabilitate 
3lf .  No  new  departure  is  necessary.  The  possession  of  the 
der,  ineffectual  for  the  purpose  of  transferring  title,  ceases 
its  abandonment  to  be  effectual  for  any  purpose.  It  does 
»ve  behind  it  any  cloud  on  the  title  of  the  rightful  owner, 
y  secret  process  at  work  for  the  possible  benefit  in  time  to 
of  some  casual  interloper  or  lucky  vagrant. 
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There  is  not,  in  their  lordships'  opinion,  any  analogy 
the  case  supposed  and  the  case  of  Buccessive  di 
mentioned  in  the  statute.  There  the  statute  '-  continue 
because  there  is  a  person  in  possession  in  whose  fa\ 
running. 

There  is  no  direct  authority  on  the  point  in  thia 
But  such  authority  as  there  is  seems  to  be  oppose 
doctrine  laid  down  by  the  Supreme  Comt.  It  is  suf 
refer  to  McDonnell  v.  McKinty  (30)  ;  Lord  St.  Tjeonu 
Property  Statutes,  p.  31 ;  and  Smith  v.  Lioyd  (31).  In  i 
case,  which  was  decided  in  1854,  Parke,  B.,  giring  the  j 
of  the  Court,  says  : — "  We  are  clearly  of  opinion  that  tl 
applies,  not  to  want  of  actual  possession  by  the  ptainti 
cases  where  he  has  been  out  of,  and  another  in,  poss* 
the  prescribed  time.  There  must  be  both  absence  of  p 
by  the  person  who  has  the  right,  and  actual  posse 
another,  whether  adverse  or  not,  to  be  pri>tected,  to  1 
case  within  the  statute.  We  entirely  concur  iu  the  jud 
Blackbume,  C.J.,  in  McDonnell  v.  McKinty  (30),  and  the 
on  which  it  is  founded.'' 

Their  lordships  have  only  to  add  that,  in  their  opini 
is  no  difference  in  principle  as  regards  the  applicatic 
statute  between  the  case  of  mines  and  the  case  of  o 
where  the  fact  of  possession  is  more  open  and  notorioi 
obvious  that,  in  the  case  of  mines,  the  doctrine  conte 
might  lead  to  startling  results  and  produce  great  inju^t 

In  the  result,  therefore,  their  lordships  have  com< 
conclusion  that  the  direction  given  to  the  jnry  by  the 
Chief  Justice  was  not  law,  and  they  think  that  tl 
substantial  miscarriage  in  the  trial. 

They  will,  therefore,  humbly  advise  Her   Majesty 
judgment  of  the  Supreme  Court  refusing  the  rule  nUi 
be  reversed,  that  a  new  trial  ought  to  be  directed,  and 
costs  in  the  former  trial  and  of  the  application  for  the  ri 
to  be  costs  in  the  action. 

The  respondent  will  pay  the  costs  of  the  appeal 

Attorneys  for  the  appellants  :  Want  8f  Uarsion. 
Attorneys  for  the  respondent :  Motley  Jj'  Shirrt<()\ 
(30)  10  Ir.  C.  Law  Hep.  514.  (31)  9  Exch.  ( WekLy,  11.  &.  Go 
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In  re  LORD;   READER,  Caveator. 

ropertg  Acts — Application  to  bring  land  under — Issues  for  trial — Caveator 
in  possession. 

pplication  was  made  to  bring  certain  land  under  the  Seal  Property  Act,    jp-i^dever  J 
e  applicant's  documentary  title  was  passed  by  the   Examiners.     The       Innes  J. 
>r  was  in  possession,  and  set  up  in  his  caveat  a  possessory  title. 

,  on  motion  to  settle  issues  for  trial,  that  the  caveator,  not  having  brought 
1  any  substantial  definite  objection  to  the  applicant's  documentary  title, 
t  entitled  to  an  issue  which  would  enable  him  to  put  the  applicant  to 
>roof  of  his  title,  but  was  bound  by  his  caveat,  and  must  rely  on  his  20 
possession. 

reator  in  possession  is  not  in  the  same  position  as  a  defendant  in  ejectment. 

ah  Melanie  Lord  applied  to  bring  certain  land  under  the 
Property  Act.     The  applicant  shewed  a  documentary  title, 
was  passed  by  the  Examiners  of  Titles, 
im   Reader   was  in  possession   of   the   land,   and   filed   a 
;  setting  up  title  by  possession  for  over  twenty  years. 

\ovan,y  for  the  applicant,  moved  to  settle  the  issues  for  trial, 
iveator  is  only  entitled  to  an  issue  on  the  point  of  possession 
iged  in  his  caveat,  and  cannot  dispute  the  applicant's  title 
b  on  some  specific  point  or  points. 

^eii  for  the  caveator.  A  caveator  in  possession  is  in  the 
position  as  a  defendant  in  ejectment :  In  re  Doicst  (1). 

msTEB,  J.,  delivered  the  judgment  of  the  Court.  It 
•s  that  the  applicant  has  had  his  title  passed  by  the 
ners.  That  being  so,  the  caveator  asserts  a  right  to  the 
n  the  ground  of  possession  for  over  twenty  years,  and  the 
>  now  apply  to  settle  the  issue  or  issues  which  are  necessary 
J  determination  of  their  respective  rights.  The  caveator 
1  his  right,  not  only  to  set  up  his  possessory  title,  but  to 
n  issue  sent  down  for  trial  under  which  he  will  be  at  liberty 
any  flaw  he  can  in  the  applicant's  documentary  title,  and 
Doiist  (1)  is  relied  on  as  an  authority  in  his  favour.  In 
Lse,  however,  there  was  a  specific  objection  raised  to  the 
(1)  2N.S.W.  L.R.  29t>. 
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title  of  the  applicant  by  the  caveator,  who  othermae  w 
same  position  as  the  caveator  here,  and  the  Court  he 
wonld  not  absolntely  restrict  a  person  relying  upon  ] 
from  pointing  out  a  blot  in  the  applicant's  title,  I 
principle  we  in  no  way  intend  to  depart— but  in  this 
caveator  does  not  come  forward  with  any  definite  ob, 
the  applicant's  title,  and  we  are  of  opinion  that  whilst 
be  open  to  the  caveator  to  point  out  any  specific  defe 
applicant's  title,  it  is  unfair  to  the  applicant  that  the 
whose  right  to  the  land  simply  depends  upon  his  twei 
possession,  should  be  at  liberty  to  lie  by  iu  the  hope  c 
some  hole  in  the  applicant's  title,  of  the  nature  of 
applicant  has  no  noticid.  A  caveator  in  possession  is  n 
same  position  as  a  defendant  in  ejectment. 

We  are  of  opinion,  therefore,  that,  as  the  caveatc 
case  does  not  bring  forward  any  substantial  definite 
to  the  title  of  the  applicant,  he  must  be  bonnd  by  his  i 
which  he  relies  entirely  upon  his  twenty  juars'  possess 
therefore  direct  that  the  only  issue  to  be  tried  is  wl: 
caveator  at  the  date  of  lodging  his  caveat  had  been  i 
years  in  possession  of  the  whole  or  any  or  what  part  ol 
for  which  the  plaintiff  had  applied,  the  caveator  to  be  ] 


Attorneys  for  applicant :  Abbott  8f  Dodth. 
Attorneys  for  caveator :  Norton  ^^  Co. 
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Ex  parte  JAMES  McS  WAN.  1888. 

Proftt6i/ton — Jurisdiction  of  Justices — WTiere  title  to  land  is  in  dispute — Objection   Jtig.  30,  31 . 
to  jy^risdietion  when  sufficiently  taken — 19  Vic,  No  24,  sec.  10. 

mi       />(  T 

On  am  inquiry  into  a  complaint  under  the  19th  Vic.  No.  24,  see.  10,  for  the  .  ^        \ 

illegal  detention  of  goods,  a  Justice  has  power  to  enquire  into  title  to  land  -where  ^j,^ 

it  arises  incidentally  to  the  determination  of  the  question  of  title  to  the  goods  Stephen  J. 
detained. 

Wbero  it  appeared  on  the  depositions  taken  before  the  Justice  that  the  title  to 
the  goods  detained  inyolyed  a  dispute  between  the  parties  as  to  the  title  to  certain 
land,  but  the  defendant  did  not  in  so  many  words  take  the  objection  that  the  title 
to  land  was  in  dispute,  ffeld,  on  motion  for  a  prohibition,  that  the  point  as  to 
jariKliction  was  sufficiently  taken. 

Pbohibition. 

On  the  28th  July,  1881,  James  McSwan  conditionally  purchased 
some  300  acres  of  land  on  the  BrunswickT  River.  In  1887,  James 
McSwan  was  sned  by  one  Norrie,  who  recovered  a  verdict  of  80Z.,  and 
2kfi,fa.  was  issued  on  the  30th  March,  1887,  under  which,  on  the  5th 
May,  the  sheriff  sold  the  said  land  to  Bathgate.     On  the  24th  June, 

1887,  James  McSwan,  who  had  previously  borrowed  money  of  his 
son  William  McSwan  on  the  security  of  his  conditional  purchase, 
transferred  the  selection  to  William,  and  such  transfer  was  duly 
accepted  and  completed  by  the  land  agent  at  Murwillumbah 
and  the  selection  transferred  in  the  books  to  the  name  of  William 
McSwan.  On  the  13  th  July  the  sheriff  signed  a  transfer  to 
Bathgate,  which  the  land  agent  at  Murwillumbah  refused  to 
accept,  and  in  August  Bathgate  commenced  a  suit  in  Equity  to 
have  W.  McSwan  declared  a  trustee  for  him  of  the  land.  In 
November,  1887,  the  transfer  by  the  sheriff  to  Bathgate  was 
registered  in  the   office   at   Sydney,  and  on  the  13th  January, 

1888,  having  paid  interest  and  instalment  of  balance  of  purchase 
money  due,  he  received  a  certificate  of  conformity. 

Bathgate  was  never  in  possession  of  the  land,  which  was  all 
along  occupied  by  the  McSwans. 

In  May,  1888,  the  McSwans  felled  some  timber  on  the  laud, 
and  Bathgate  having  unsuccessfully  demanded  possession  o[  such 
timber,  laid  an  information  against  J.  McSwan  under  19  Vic.  No. 
24,  sec.  10,  for  illegally  detaining  certain  logs. 
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The  case  was  heard  on  the  12th  Jane^  1888^  before  Joshnft 
Ex  parte  Bray,  Esq.,  P.M.,  of  Murwillumbah.  The  following  was  the 
McSw!ln.    6^d6<iC6  taken,  as  it  appeared  on  the  depositions  : 

Simon  B»thgat«.  I  am  »  storekeeper  residiag  at  Lawrence,  Clarence  Biver.  I 
am  the  owner  of  800  acres  of  land  in  the  county  of  Rous,  parish  Brunswiek, 
•elected  by  James  McSwan,  and  bought  by  me  at  a  sheriff's  sale  on  the  5th  Msj, 
1887;  it  was  transferred  to  me,  and  the  transfer  wa^  confirmed  on  the  28th  NoTember, 
1887,  as  per  document  produced,  being  a  letter  from  Department  for  Lands  diked 
13th  Jan.,  1888.  I  have  also  receiyed  a  certificate  of  conformity,  which  I  produce. 
Having  heard  that  J.  McSwan  was  removing  timber  off  it,  I  inserted  an 
adyertisement  cautioning  anyone  from  removing  timber.  I  then  telegraphed  to 
my  nephew  to  stop  liim  ;  but  mj  nephew  wired  me  he  was  still  going  on.  Cune 
over  here, 'and  on  Monday,  28th  May,  I  demanded  possession  of  the  timber  from 
defendant ;  he  refused  to  give  it  up,  and  I  gave  him  notice  of  that  demand,  ud 
he  still  refused  to  give  it  up.     I  value  the  timber  at  161.  lOf .:  33  logs  at  lOf. 

To  defendant.  I  am  not  aware  that  the  land  was  transferred  to  William 
McSwan.  I  am  not  aware  that  the  transfer  was  confirmed  by  the  Minister  for 
Lands.  There  is  not  a  suit  in  Equity  between  McSwan  and  myself.  I  took  some 
proceedings,  and  afterwards  they  were  withdrawn.  I  withdrew  them  on  receinng 
my  title  complete. 

James  McSwan.  1  am  a  labourer  in  the  employ  of  W.  McSwan.  I  am  employed 
by  him  to  cut  and  remove  timber  off  the  land  that  plaintiff  claims  ae  his  proper^. 
It  is  some  of  this  timber  that  Bathgate  claims. 

Timber  ordered  to  be  given  up. 

A  rule  niifi  for  a  prohibition  was  granted  by  Foster,  J.,  on  the 
1 3th  July,  on  the  ground  that  the  question  of  title  to  land  being 
in  dispute  in  determining  the  complaints,  the  Magistrate  had 
not  jurisdiction  to  adjudicate  thereon. 

The  case  was  partly  argued  on  the  30th  of  August  before  the 
Chief  Justice  and  Stephen,  J.,  but  was  ordered  to  be  re-argued 
before  three  Judges  as  being  a  case  of  importance. 


Aug.  31. 


On  the  31st  August, 

Sly  moved  to  make  the  rule  absolute.  The  point  as  to 
jurisdiction  was  sufficiently  taken.  It  was  not  taken  in  so 
many  words,  but  it  clearly  appears  upon  the  depositions 
that  the  whole  matter  turned  on  the  title  to  the  selection. 
Bathgate  had  never  even  been  in  possession.  So  soon  as  the 
claim  of  right  appeared,  the  Magistrate's  jurisdiction  was  gone 
eo  instanti,  R.  v.  Armdrong  (I) ;  Ex  parte  Desmond  (2).  I  have 
(1)  5  S.C.R.  3U.  (2>  5  S.C.R.  387. 
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its  as  fco  what  occurred  at  the  trial,  and  that  an  Equity 
id  been  instituted  by  Bathgate,  and  is  still  pending. 

1  Chief  Justice.  I  think  it  has  been  held  that  affidavits 
jt  be  heard  to  supplement  the  facts  appearing  on  the 
tions.  Ex  parte  Ivell  {S) ;  Ex  parte  Tranter  {4)) ,  However, 
it  going  into  the  affidavits,  we  should  like  to  hear  Mr. 
as  to  whether  the  objection  does  not  sufficiently  appear  on 
positions.] 

Btfj  for  the  respondents.  The  objection  must  be  distinctly 
by  thu  defendant  before  the  decision  is  pronounced. 
on  Convictions,  5th  Ed.  p.  145,  R.  v.  /.  J.  Salop  (5)  ;  Ex 
Mannering  (6).  Merely  raising  the  question  in  cross- 
nation  is  not  enough. 

in  reply. 

Chikp  Justice.  We  think  the  point  was  sufficiently  taken 
onld  like  to  hear  Dr.  Sly  on  the  question  of  jurisdiction. 

The  question  of  who  was  entitled  to  the  logs  depended 
y  upon  the  title  to  the  conditional  purchase.  The 
rate  could  not  make  an  order  without  deciding  the  title  to 
d.  Sec.  10  only  gives  power  to  enquire  into  the  title  to 
ilty,  and  power  to  enquire  into  the  title  to  realty  not 
sxpresssly  given  by  the  Act,  the  Magistrate  had  no  juris- 

•e  is  no  inherent  power  in  Magistrates  to  try  questions 
ng  disputed  title  to  land,  consequently  it  must  be  expressly 
'ed  on  them  by  Act  of  Parliament  before  they  can  exercise 
jurisdiction.  Shane  v.  Hayes  (7)  ;  Ex  parte  Gore  (8); 
\miHtrmig  (1)  ',  Foley  on  Convictions,  5th  Ed.  p.  137. 

PHEN,  J.  Paley  is  referring  to  penal  statutes.  If  this 
conviction  under  a  penal  statute,  you  would  move  for  a 
fcion  on  the  ground  that  the  decision  of  the  Magistrate  was 

< 3)  :f  SX.K.  91.  (G)  31  L.J.  M.C.  153. 

(4)  7  S.C\E.  213.  (7)  5  N.S.W.  L.R.  377. 

f  5)  2  El.  A  El.  380.  (8)  9  S.C.R.  306. 


1888. 


Ex  parte 

James 

McSwAN. 


McSWAN. 


420  CASES  AT  LAW. 

1SH6.       wrong ;  but  here  you  say  lie  had  no  jurisdiction,  and 

Ex  parte     to  entertain  the  case  at  all.] 
James 

This  is  a  criminal  proceeding ;  McSwaii  could  be 
under  this  order. 

[The  Chief  Justice.    He  could  not  be  imprisoned  f( 
the  goods,  though  he  might  for  disobediento  of  the  J 
order — in    the  nature  of   contempt.     This    is   not 
proceeding.] 

[Stephen,  J.  Under  this  section  the  Magistrate  1 
a  decision  as  to  the  right  to  the  possession  of  the 
nothing  is  said  as  to  there  being  any  difference  whei 
to  the  goods  depends  on  a  dispute  as  to  lauti] 

[The  Chief  Justice.  Then  this  would  follow,  that 
proceeded  against  Bathgate  for  entering  the  land  to  ta 
the  claim  of  title  would  oust  the  Magistrate's  jurisd 
where  Bathgate  proceeds  against  McSwan  to  recovei 
of  the  logs  he  can  obtain  an  order  for  their  delivery,  tl 
title  to  the  land  being  at  the  bottom  of  the  whole  mai 
case.] 

Ooffey  was  not  called  upon  for  the  respondent.     I 
the  Court,  during  the   agument,  to  Dover  v.  Child 
parte  Welch  (10). 

The  Chief  Justice.  In  this  case  it  appears  that  ] 
were  taken  by  Bathgate  under  the  provisions  of  the 
24,  sec.  10,  to  recover  certain  logs  of  timber  which,  as 
were  his  property,  and  were  illegally  detained  by  Jami 
These  logs  were  cut  and  lying  on  certain  land  t^  ^ 
Bathgate  and  McSwan  claimed  to  be  entitled,  bu1 
Bathgate  had  never  been  in  ppssession,  and  couseq 
right  to  the  logs  depends  entirely  upon  the  quest ioD 
the  land. 

[His  Honour  here  fully  stated  the  facts.] 

(9)  1  Ex.  D.  172.  (10)  1  X  S.W.  L.R 
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M!agistrate  at  the  hearing  of  the  case  took  evidence  as  to        1888. 
lership  of  the  land,  and  ordered  the  logs  to  be  given  up     Ex  parte 
gate.     The  case  now  comes  before  the  Court  on  motion     mcSwak, 
ohibition,  and  the  question  for  our  decision  is  whether     I'heCJ. 
^strate  had  power,  in  order  to  determine  the  right  to  the 

determine  also  the  question  of  title  to  the  land ;  in  other 
whether,  so  soon  as  the  Magistrate  discovered  that  he  had 
rmine  the  right  to  the  land,  he  should  not  have  held  at 
at  he  had  no  jurisdiction  to  hear  the  case.  I  must  confess 
ring  the  argument  I  had  very  considerable  doubt  as  to 
r  the  jurisdiction  of  the  Magistrate  was  not  completely 
and  I  am  not  at  the  present  moment  prepared  to  say  that 
id  is  perfectly  clear  upon  the  point,  but  seeing  that  Mr. 

Windeyer  and  Mr.  Justice  Stephen  express  a  decided 
.  upon  the  subject,  I  am  not  disposed  to  dissent  from  their 
rs. 

}atute  provides  that  it  shall  be  lawful  for  the  Justice  to  en  quire 
3  title  to  the  goods  detained  or  to  the  possession  thereof, 
s  now  argued  that,  if  on  such  enquiry  it  becomes  necessary 
tally  to  determine  a  question  of  title  to  land  with  the 
oi  coming  to  a  conclusion  as  to  the  title  to  the  goods,  then 
gistrate  has  the  power,  and,  in  fact,  is  bound  to  decide  such 
n  of  title  to  land  for  the  purpose  of  ascertaining  the  title 
goods,  and  for  that  purpose  only.  As  an  authority  for 
itention,  the  case  Ex  parte  Welch  (10)  has  been  cited,  where 
leld  that,  in  a  prosecution  under  the  130th  section  of  the 
oalities  Act,  1867,  for  encroaching  on  a  public  street,  the 
I  have  jurisdiction  notwithstanding  a  bona  fide  claim  of 
the  land  on  which  the  alleged  encroachment  is  erected. 
Dover  v.  Child  (9) — although  in  that  case  the  question  of 

land  did  not  arise — it  was  pointed  out  by  Kelly ,  C.B., 
3  Magistrate  has  power  to  enquire  into  title  so  far  as  may 
him  to  make  an  order  under  the  Act. 
in  such  a  case  as  this,  where  the  ownership  of  goods  can 
decided  by  an  enquiry  into  the  title  to  certain  land,  if  the 
pate  were  to  decline  to  enter  upon  such  an  enquiry,  he 
l>e  refusing  to  exercise  a  jurisdiction  which  is  conferred 
im  by  the  words  of  section  10,  and  although  I  see  th^t 
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very  great  difficulties  and  inconvenience  raav  arise,  bj 
upon  Justices  of  the  Peace  the  grave  responsibility  of  de 
so  intricate  a  question  as  that  of  title  to  land,  oeverthc 
constrained  to  hold  that,  by  the  words  of  this  section, 
have  this  power.  In  this  case  no  harm  can  result 
decision,  because  under  the  proviso  to  the  section  the 
may,  if  he  think  fit,  bring  an  action  to  recover  possess! 
goods,  and  if  he  succeeds  he  will  of  course  have  his  co? 


WiNDEYEB,  J.  The  objection  to  the  jurisdictiof: 
Magistrate  is  based  upon  a  maxim  laid  down  in  Pa  ley  t 
tions  at  page  137  of  the  5th  edition  :  That  '*  v? 
title  to  property  is  in  question  tbe  exercise  of  a 
jurisdiction  by  Justices  of  the  Peace  is  oasted/' 
passage  goes  on,  "  this  principle  is  not  founded  u 
legislative  provision,  but  is  a  qualification  which  the 
raises  in  the  execution  of  penal  statutes,  and  is  alwaj 
in  their  construction."  It  will  be  seen,  therefore,  that  th 
is  only  an  authority  in  favour  of  such  a  limitatio 
Magistrate's  power  where  he  is  acting  under  a  peua 
It  is  not  necessary  for  us  to  enter  upon  an  enquiry 
Magistrates  have  auyinherent  power  to  decide  questions 
the  title  to  land,  because,  as  it  seems  to  me,  the  poii 
determination  is  really  disposed  of  by  the  words  of  the  A 
the  provisions  of  which  the  Magistrate  made  the  o 
complained  of.  The  Act  10  Vic.  No.  24-,  sec.  10, 
authorises  Justices  of  the  Peace  to  summon  the  person  ca 
of,  and  to  enquire  into  the  title  to  the  goods  or  to  the  p 
thereof,  and  in  my  opinion  whatever  doubt  there  maj 
the  power  of  Justices  to  entertain  any  question  when 
land  is  concerned  unless  such  power  is  expressly  cou 
statute,  the  words  of  this  particular  section  do  expressly 
the  Justices  to  enquire  into  the  question  of  title  to  land 
becomes  incidentally  necessary  to  enable  them  to  make 
under  the  section.  And  I  find,  in  a  footnote  to  the  pas^ 
Paley  which  I  have  quoted  above,  the  following 
"On  the  other  hand,  by  2  and  3  Vic,  c,  71, 
(the     wording    of    which     section,    except    as    to    t 


VOL.  TX.]  OASES  AT  LAW.  423 

of  the     goods,    is   identical    with    tlie     10th    section    of   our        i^^^- , 
19   Vic.    No.    24),    ''  on    complaint    made     to    a    Magistrate     Ej^  parte 
acting  under  that  statute,  that  goods  not  exceeding  the  value  of     mcSwan. 
I5i.  are  improperly  detained,  he  may  enquire  into  the  title  thereto   wimieyer  .r 
or  to    the   possession   thereof" — clearly   shewing    that    in   the 
learned    author's    opinion    this    is   a    statutory    exception    to 
the  rule  laid  down  in  the  text,  and  that  this  section  allows  Justices 
to  go  fully  into  the  question  of  title.     In  some  instances,  though 
perhaps  not  in  many,  the  right  to   the  possession  of  personal 
property  might  depend  on  the  title  to  land,  and  it  appears  to  me 
that  the  Legislature,  in  enacting  this  section,  must  have  contem- 
plated the  necessity  which  would  occasionally  arise  of  Justices 
going  into  such  questions.     Where  such  a  case  occurs,  as  it  has 
in  the  matter  now  before  the  Court,  the  Magistrate  may  enquire 
into  the  title  to  the  land  so  far  as  it  is  necessary  to  enable  him 
to  make  an   order  for  the  delivery  of  the  goods.     Such  order, 
however,     though     determining      the     title     to     the     goods, 
can    have    no    operation   as    affecting   the   title   to'  the    land, 
and  what  is  virtually  an  appeal  to  a  higher  Court  is  provided  for 
by  the  last  part  of  the  section,  which  enables  the  party  ordered 
to  deliver  up  the  goods  to  recover  possession  of  them  by  suit  or 
action  at  law  to  be  commenced  within  six  months  after  the  order 
has  been  made.     By  such   an  action  the  title  to  the  land  would 
be  authoritatively  determined,  so  that  in  reality  no  danger  arises 
that  title  to  land  might  be  affected  by  the  decision  of  the  Magis- 
trate.    No  doubt  very  difficult  and  complicated  questions  of  title 
will  have  to  be  decided  by  Magistrates,  but  since  the  jurisdiction 
is  clearly  conferred  upon  them  by  the  words  of  the  Act,  they 
have  no  course  but  to  exercise  it. 

Stephen,  J.  I  can  only  add  that  with  all  respect  for  the  learned 
Chief  Justice,  I  feel  no  misgiving  as  to  the  correctness  of  our 
decision  in  this  case.  The  Act  in  my  opinion  expressly  confers 
on  the  Magistrate  the  power  to  investigate  the  title  to  goods 
Hud  to  be  detained,  whether  that  title  depends  upon 
the  title  to  land  or  not,  and  however  complicated  and 
lifficttlt  it  may  be.  The  case  has  been  argued  for  the 
ipplicant    as     if    there    were     some    common    law    principle 
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preventing  a  Magistrate  from  detenaining  th 
goods  where  the  question  of  title  to  land  arises  ;  hji 
to  me  impossible  to  say  that  Magistrates  have  pre 
power  to  deal  with  questions  involving  a  disputed  ti 
Where,  as  in  the  section  under  consideration,  an  expr 
conferred  upon  Justices  by  statute,  there  can  be  no  c 
rule  limiting  their  exercise  of  it  in  certain  cases.  T 
is  simply  one  of  the  construction  to  be  placed  upon  th 
phraseology  of  the  Act  before  us,  and  in  placing  the  c 
we  do  upon  that  Act,  we  are  carrying  out  what  appc 
have  been  the  intention  of  the  Legislature  when  tl 
passed. 

Rule  discharged  i 


Attorney   for  applicant:    M.    A.  H,    FUzhardinge^ 
(Grafton.) 

Attorney  for  respondent :  /.  M.  Curtia,  for  Meilh 
(Grafton.) 


Auff.  17. 


Wvndeyer  J. 
Innes  J. 

and 
Owen  J^ 


m 


In  re  OAIKD  ;  DWYER&  BYRNE,  Oavbitobs. 

Real  Property  Act,  sec.  23 — Amending  Act,  41    J^ic.  Xo.  18,  xecjt. 
lapse  of — Order  to  restrain  Registrar-General. 

Under  the  23rd  section  of  the  Real  Property  Act,  asi  (ituended  bj 
of  the  41  Vic.  No.  18,  a  caveat  lapses,  unless  within  three  montl 
have  been  taken  to  establish  the  title  to  the  Ian '1  in  dispute,  oi 
been  obtained  restraining  the  Registrar-General  from  bringing  t' 
the  Act. 

Geo.  Sutherland  Caird  applied  to  bring  certain  Ian 
Real  Property  Act,  and  a  caveat  was  filed  by  Dwyar 
On  the  9th  July  the  caveators  obtained aa  order  froi 
in  Chambers,  under  the  23rd  section  of  the  Real  P 
restraining  the  Registrar-General  from  proceeding  1 
land  under  the  Act.  It  appeared  that  more  thai 
months  mentioned  in  s.  23  had  elapsed  since  the  1 
caveat ;  but  the  Judge  made  the  order,  on  the  g 
similar  orders  had  been  made  by  the  Full  Oourfc  und 
circumstances. 
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,  for  tbe  applicant^  now  moved  to  set  aside  the  order  of 
J,,  on  the  ground  that  the  caveat  had  lapsed. 

iway  for  the  caveators. 

DETERj  J,  This  matter  has  already  been  decided  in  the 
re  Brou^hton,  Knapp,  caveator  (1),  where  it  was  held,  under 
*d  section  of  the  Act,  and  the  4th  section  of  the  amendiug 
I  Vic.  No.  18),  that  a  caveat  expired  at  the  end  of  three 
I,  unless  the  caveator  obtained  an  injunction  restraining  the 
rar-Geiieral  from  proceeding.  There  being  an  express 
n  of  the  Court  upon  the  point,  and  there  being  no  reason 
■gestirii^  that  it  was  an  erroneous  decision,  it  appears  to 
t  the  Court  is  absolutely  bound  by  it,  and  therefore  the 
if  Mr  Jiiafcice  Foster  must  be  set  aside  with  costs  against 
reafcors,  for  since  they  moved  under  circumstances  where 
I  did  not  allow  them  so  to  move,  the  caveat  having  lapsed, 
ceedings  cannot  be  said  to  be  within  the  provisions  as  to 
ts  contained  in  41  Vic.  No.  18,  s.  4. 

s,  J.,  concurred. 

s,  J.  As  I  stated  in  the  former  case  of  In  re  Broughton, 
,  caveator  (1),  the  Act  41  Vic.  No.  18,  section  4,  is  unfor- 
j^  somewhat  vague,  but  I  think  that  that  section  must  be 
ot  only  ill  connection  with  the  23rd  section  of  the  Act  26 
o.  i\  but  in  connection  with  the  ninth  section  of  the 
ng  Act,  41  Vic.  No.  18.  The  23rd  section  of  the  original 
tes  decisively  that,  after  the  expiration  of  three  months 
he  receipt  thereof,'  every  such  caveat  shall  be  deemed  to 
ipsed  unless  the  caveator  shall  have  taken  proceedings 

ha^e  obtained  an  order  for  an  injunction  restraining  the 
ar-General  from  bringing  the  land  under  the  provisions 

Act.  The  4th  section  of  the  amending  Act  makes  no 
1  whatever  of  the  first  part  of  this  23rd  section,  that  after 
liration  of  the  three  months  the  caveat  shall  be  deemed  to 
psed  unless  certain  things  have  taken  place,  but  merely  pro- 
hat  the  caveator  shall   not  be  obliged  to  take  steps  to 

(1)  4  W.N.  (N.S.W.)  194. 
^  VoL  IX..  Uw,  2  D 
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enforce  his  claim  to  the  land,  and  that  the  applicant  t 
a  case  for  the  Court,  and  the  caveator  may  apply  to  res 
Registrar  as  provided  by  s.  23.  In  view  of  that  om 
the  4th  section,  and  in  view  of  the  previous  wording  of 
section,  releasing  the  caveator  from  the  necesaifcy  of  ©nfc 
claim,  the  Court  came  to  the  conclusion — and  I  think  i 
that  the  caveat  still  would  lapse  if  within  three  moni 
were  not  taken  to  enforce  the  rights  of  the  partie 
injunction  moved  for.  Then  on  turning  to  the  9fch  aecti 
reference  to  dealing  with  the  caveat,  it  appears  still  m 
that  the  23rd  section  of  the  original  Act  does  remain  in 
so  far  as  the  lapsing  of  the  caveat  is  concerned. 

Application  granted  will 

Attorneys  for  applicant :  Stephen,  Jaques  ^-  SlepMn. 
Attorney  for  caveators  :  S.  J.  BulL 


Feb,  16,  17. 
Jtfai/3. 


Windeyer  J. 
Inne.s  J. 

and 
Owen  J. 


KEID  AND  Anothsb  v.  GABEETT  (MiKieriR  fob  Lani: 

.  Crown  Lands  Act,  1884  (48  Vic,  No.  18),  ss.  70,  76,  7S^Ri9hts  of  Usset 
Acts  to  renewal — Eents  of  pastoral  leases-^NotiJication  in  Gazette 
of  run. 

Under  the  Crown  Lands  Act  in  force  on  the  3 let  D&eember,  1884, 
in  that  portion  of  the  colony  now  included  in  tbe  Wi^stern  divisiott  wi 
to  leases  for  a  term  of  five  years,  the  rent  of  which  was  payable  in  ad 
to  renewals  of  such  leases  on  payment  of  the  ftppraiaed  rent,  1 
Lands  Act,  1884,  came  into  force  on  the  Ist  January,  1885.  On  1 
December,  1884,  the  plaintiffs  were  the  holders  of  certain  runs  (oo 
the  pastoral  holding  of  Yancannia,  in  the  westera  dirision),  by  le 
the  several  Land  Acts  then  in  force.  Certain  of  tbene  old  leaa<3s  exp 
31st  December,  1884,  and  on  that  day  the  plaintifits  paid  to  the  Croi 
theretofore  annually  payable  in  respect  of  the  eiiid  several  riLns. 

Heldf  that  this  payment  in  advance  having  been  accepted  by  t 
although  the  old  leases  had  expired,  the  plain  tiff  a  bad  a  right  to  a 
their  leases;  and  as  the  leases  under  the  Acts  tLien  in  force  were  foi 
five  years,  the  plaintiffs  were  entitled  to  a  renew^al  for  iueh  term  of  i 

Held,  also,  that  the  rent  of  pastoral  leases  of  lea^sehold  areaa  grant  e 
of  the  provisions  of  the  Crown  Lands  Act  of  188  i,  ia  to  be  computet 
able  from  the  date  of  th^  notification  in  the  Government  Gaseite. 

Special  case  stated  by  consent,  nnder  the  provisioi 
Oommon  Law  Procedure  Act,  1 7  Vic.  No.  21^  s.  42, 
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his  is  an  action  brought  to  recover  from  the  Minister  for 
as  nominal  defendant,  certain  moneys  paid  under  protest 
plaintiffs  to  Her  Majesty  the  Queen  in  respect  of  rent 

by  the  defendant  to  be  due  from-  the  plaintiffs  to  Her 
J  in  respect  of  the  pastoral  lease  of  the  leasehold  area  of 
iin  pastoral  holding  held  by  the  plaintiffs^  known  as 
inia,  situate  in  the  western  division  of  the  colony  of  New 
Wales,  containing  several  runs. 

pon  the  31st  of  December,  1884,  the  plaintiffs  were  the 
J  of  the  said  runs  (which  are  more  particularly  enumerated 

schedule  hereunto  written)  under  and  by  virtue  of  the 
ons  of  the  several  Land  Acts  then  in  force  in  the  said 
and  the  regulations  thereunder. 

he  leases  of  the  said  runs  in  force  upon  the  said  81st  of 
ber,  1884,  commenced  and  expired  upon  the  respective 
hewn  in  the  said  schedule  hereunder  written, 
he  plaintiffs  upon  the  said  31st  December,  1884,  paid  to 
[ajesty  the  sum  of  1170Z.  9«.,  being  the  amount  thereto- 
nually  payable  by  the  plaintiffs  to  Her  Majesty  for  rents 
)ect  of  the  said  several  runs  for  each  year, 
he  Crovm  Lands  Act  of  1884  came  into  force  upon  the  1st 
y,  1885. 

^pon  the  9th  April,  1885,  the  plaintiffs  lodged  with  the 
jr  a  written  application  in  respect  of  the  said  several  runs 
;uance  of  the  provisions  of  the  71st  section  of  the  Orown 
Act  of  1884. 

n  the  11th  July,  1885,  the  Minister  (having  determined  the 
a  of  tlie  said  pastoral  holding)  under  and  by  virtue  of  the 
ec.  of  the  said  Act  by  notification  in  the  Oovemment 
,  proclaimed  that  the  plaintiffs  were  entitled  to  a  pastoral 
E  the  leasehold  area  division  of  tbe  said  several  runs, 
he  defendant  thereafter  demanded  from  the  plaintiffs  the 
:  6803Z.  16*.  as  rent  in  respect  of  the  said  leasehold 
the  said  pastoral  holding  from  the  date  of  the  said  notifi- 

which  amount  the  plaintiffs,  in  order  to  protect  their 
b  in  the  said  pastoral  lease,  paid  under  protest  to  Her 
f  the  Queen. 

he  plaintiffs  contend  that  the  payments  by  them  in  the 
2P2 
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fourth  paragraph  mentioned  created  in  respect  of  the  let 
runs  expiring  upon  the  31st  December,  1884,  new 
extensions  of  the  same  for  the  further  term  of  either  o 
five  years. 

10.  The  plaintiffs  further  contend  that  the  rent  in  i 
the  pastoral  lease  of  the  leasehold  area  granted  by  virt 
provisions  of  the  Grown  Lands  Act  of  1884,  did  not  i 
and  was  not  payable  until  a  date  calculated  with  due  i 
the  mean  date  of  determination  of  the  several  leases  o 
runs  held  by  the  plaintiffs  as  aforesaid,  before  nod  at 
of  the  coming  into  force  of  the  said  Grown  Lands  Act  o 

11.  The  plaintiffs  contend  that  they  are  entitled  t^ 
from  the  defendant,  as  nominal  defendant,  interest  i 
amount  to  which  the  Court  may  beofopiaiou  that  the 
are  entitled  at  the  rate  of  8Z.  per  centum  per  annum  or  s 
rate  as  the  Court  may  determine  from  the  date  of  the 
by  the  plaintiffs  to  Her  Majesty  of  the  rent  in  resp< 
pastoral  lease  of  the  leasehold  area. 

12.  The  defendant,  on  behalf  of  Her  Majesty  the  Qt 
tends  that  the  leases  of  the  runs  which  by  the  schedule  1 
written  appear  to  expire  on  the  31st  December,  1884,  l1 
upon  that  date,  and  that  in  any  view  the  imyment  of  th€ 
the  said  31st  December,  1884,  did  not  create  any  new  lease 
sion  of  lease  of  the  same,  and  that  the  rent  payable  in  t 
the  said  pastoral  lease  of  the  leasehold  area  under  tin 
1884  commenced  and  was  payable  at  and  from  the  da 
said  notification  in  the  seventh  paragraph  mentioned. 

13.  The  questions  for  the  opinion  of  the  Court  are — 
a.  Whether  the  payment  of  rents  upon  the  Slst  E 

1884,  by  the  plaintiffs  created  new   leases  or  e 
of  the  then  existing  leases  in  respect  of  the  runs,  i 
of  which  expired  upon  that  day. 
h.  Whether  the  rent  of  the  pastoral   lease  of  the 
area  granted  to  the  plaintiffs  undi-r  and  by  virt 
provisions  of  the  Grown  Lands  Act  of  1884,  is  to 
puted  from  and  be  payable  from  the   date   of 
notification  in  the  Oovemment  Gazette,   or   fron 
calculated  with  due  regard  to  the  mean  date  of 


X.]  CASES  AT  LAW.  429 

nation  of  the  leases  of  the  said  runs  held  by  the  plaintiffs  ^^^^' 
before  and  at  the  time  of  the  coming  into  force  of  the  Rbid 
Crown  Lands  Act  of  1884.  Gabebtt. 

If  the  Court  shall  be  of  opinion  that  the  payment  of  rents 
I  plaintiffs  did  create  new  leases  or  extensions  of  leases  of 
ms  which  expired  upon  the  31st  December,  1884,  for  a 
r  term  of  one  year  from  the  31st  December,  1884;  and 
r  are  of  opinion  that  the  date  from  which  the  rent  of  the 
al  lease  of  the  leasehold  area  is  to  be  computed  is  a  date 
ited  with  due  regard  to  the  mean  date  of  determination  of 
ises  of  the  runs  then  held  by  the  plaintiffs  as  aforesaid, 
adgment  shall  be  entered  for  the  plaintiffs  for  4284Z.  1 1*.  9d. 
aterest  thereon,  if  the  Court  shall  be  of  opinion  that  the 
iffs  are  entitled  thereto,  with  costs  of  suit. 
If  the  Court  shall  be  of  opinion  that  the  payment  of  rents 
5  plaintiffs  on  the  31st  December,  1884,  created  new  leases 
-ensions  of  leases  of  the  runs,  in  the  preceding  paragraph 
Dned  for  a  further  term  of  five  years  from  the  31st  Decem- 
1884;  and  further  are  of  opinion  that  the  date  of 
encement  of  the  rent  of  the  pastoral  lease  of  the  lease- 
irea  should  be  computed  from  the  mean  date  of  determi- 
L  of  the  leases  of  the  said  runs  as  aforesaid,  then  judgment 
be  entered  for  the  plaintiffs  for  5025Z.  Is.  3d.  and  interest 
►n,  if  the  Court  shall  be  of  opinion  that  the  plaintiffs  are 
jd  thereto,  with  costs  of  suit. 

If  the  Court  shall  be  of  opinion  that  the  payment  of  rents 
3  plaintiffs  on  the  31st  December,  1884,  did  not  create  any 
eases  or  extensions  as  aforesaid,  but  shall  be  of  opinion 
the  date  of  the  commencement  of  the  rent  of  the  pastoral 
rf  the  leasehold  area  is  to  be  computed  from  the  mean  date 
ermination  of  the  leases  of  the  said  runs  as  aforesaid,  then 
lent  shall  be  entered  for  the  plaintiffs  for  3995Z.  9^.  Td.  and 
st  thereon,  if  the  Court  shall  be  of  opinion  that  the 
iffs  are  entitled  thereto  with  costs  of  suit. 
If  the  Court  shall  be  of  opinion  that  the  rent  of  tlie 
•al  lease  of  the  leasehold  area  is  to  be  computed  from  the 
i  the  said  notification,  then  judgment  shall  be  entered  for 
jfendant  with  costs  of  suit. 
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18.  Either  party  is  to  be  at  liberty  to  appeal  to  H< 
ill  Her  Majesty's  Privy  Council  if  sq  advised. 

SCHEDULE  ABOVE  REFEREED  TO. 


OLD 

T>ATE   or 

EUN. 

FASTORAL 

COKMINCIMENT 

E 

DliTRICT. 

OF   I^SAfi£. 

Torowoto 

Albert 

1st  January,  1S95 

31 

Do.      South 

do. 

Ist  JanuRrj,  1883 

31 

Do.      Swamp  Eastj  No.  1  ,.. 

do. 

Ist  Jimtiarj,  1880 

31 

Do.           do.       do.     No.  2... 

do. 

lat  January,  1885 

31 

West  Torowoto  Swamp,  No.  1 

do. 

lat  January,  1880 

31 

Do,        do.            do.      No.  2 

do. 

Ist  January,  1880 

31 

Paid  rii  mata  North         

do. 

Isl,  January,  1880 

31 

Paldrumata         

do. 

1st  January,  1885 

31 

Kooltoo 

do. 

1st  Janoatry,  18S2 

31 

Buona       

do. 

lat  January,  1883 

31 

W«iiubutta          

do. 

1st  January,  1883 

31 

Banjah       , 

do. 

lat  January.  1SS2 

31 

Woombup           ...         

do. 

Ist  January,  1882 

31 

Menderie 

do. 

1st  January,  1882 

31 

Uncana 

do. 

Ifit  January,  1882 

31 

Booma      

do. 

l8t  January,  1883 

31 

WaDa       

do. 

let  January,  1885 

31 

QuADiby  „.         

do. 

lat  January,  1885 

31 

Miltura 

do. 

lat  January,  1885 

31 

Balo  Guoko  East            

do. 

lat  January,  LS85 

31 

Pulchra 

do. 

Ui  January,  1885 

31 

PeUta       

do. 

1st  January,  1883 

31 

Alto          

do. 

lat  January,  1883 

31 

Frb.  16, 17.        The  arguments  were  heard  on  February  16  and  17. 

IHlchei%  Q.C,  and  0^ Connor,  for  the  plaintiffs. 
Crown  Lands  Occtipatifm  Act  of  ]  861  (25  Vic.  No.  2) 
open  to  pastoral  lease  are  divided  into  ''  first  cla 
di8trictf>/'  '*  Hecuiiil  elass  settled  districts "  and  " 
districts/'  and  j?.  12  sub-s.  2  &  3  provide  that  the  first-na 
may  be  leased  for  a  year,  and  that  such  leases  may  bt 
annually.  By  s.  l(i  lands  in  the  second  class  settled  a 
nnsettled  districts  may  be  leased  for  five  yearSj  the  i 
payable  "  for  each  year  after  the  first  year  on  or  befor 
day  of  December  of  the  year  preceding.'*  Accoi 
payment  of  rent  on  the  3 Ist  December  of  the  last  ye 
given  five  years  entitled  the  holder  to  another  lease, 
the  Act,  13  for  five  years  :  sub-s.  2  of  s.  13  (1),     If  tha 

(1)    25  Vic.   Nl>.   2,  a.  13    sub-3,    2.     veited    into    leases    for    1 
Lease*    of    old    runs    may,    on     their    five  years  under  tWs  Act. 
expiration,   be    in    like   manner    con- 
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rould  be  no  lease  at  all  in  existence.  They  are  five  years' 
or  nothing  at  all.  Therefore,  the  plaintiffs  having  paid 
I  the  31st  December,  1884,  the  last  day  of  a  quinquennial 
►ecame  entitled  to  a  lease  for  another  five  years.  The  Act 
t  (41  Vic.  No.  18)  divides  the  districts  differently.  The 
^western  division"  and  "unsettled  districts"  are  synony- 
md  it  is  in  the  western  division  that  our  runs  mentioned 
schedule  are.  I  said  that  the  payment  of  rent  on  the 
5cember,  1884,  in  respect  to  these  leases  mentioned  in  the 
le  created  new  leases  for  1885,  or  for  one  year  in  advance, 
8  for  the  Court  to  say  what  term  we  were  in  for.  Some 
payments  on  31st  December,  1884,  were  in  respect  of 
erminating  at  different  dates,  sdme  being  in  the  middle  of 
)f  five  years.  We  say  that  these  payments  created  new 
'or  some  term,  whether  for  one  year  or  five  years.  Those 
ir  rights  on  the  81st  December,  1884,  and  when  the  new 
me  into  force  on  the  1st  January,  1885. 


188R. 
Keid 

V. 

Qabkbtt. 


IN,  J.     You  say  that  they  could  not  have   declined  to 
this  money  ?] 

r  could  not  have  refused,  because  the  Act  of  Parliament 
at  it  is  to  be  paid  on  that  day,  and  they  took  it  under  the 
dsting  Act  of  1861 . 

BN,  J.  What  do  you  say  as  to  the  leases  in  the  schedule 
lo  not  terminate  till  the  end  of  1889  ?] 

say  that  the  payment  on  31st  December,  1884,  was  under 
m  existing  quinquennial  lease  terminating  in  1889,  for 


EN,  J.     Then  do  they  contend  that  the  old  leases  were 
end  to  by  the  Act  of  1884  ? 


ning.  We  contend  as  to  that,  that  increased  rent  is 
)  in  every  case  from  the  date  of  notification  in  the  Gazette, 
from  the  date  when  the  division  of  the  run  is  notified  in 
zette.     We  say  that  the  lease  they  are  entitled  to  under 
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^^^'        this  Act  ifl  a  pastoral  lease  which  will  commence  from  the  mean 

RmjD       date  of  determination  of  all  the  leases,  of  fifteen  years;  ihat 

Gaburtt.    is  ^  ^7>  ^^  A  T^^^  holds  three  leases  with  one,  two  and  three 

years  respectively  to  run,  the  mean  will  be  two  years,  and  that 

will  give  him  a  lease  for  seventeen  years. 

Owen,  J.  Then  yon  do  not  contend  that  the  old  lease  is  put 
an  end  to,  but  that  they  will  have  to  pay  an  increased  rent  ? 

Manning.  Yes,  the  Act  gives  him  fifteen  years,  and  we  give 
him  two  years  more  for  the  old  lease.] 

It  is  admitted  that  the  new  Act  does  not  pat  an  end  to  the 
leases ;  then  I  think  [  may  be  relieved  from  arguing  that  on  1st 
January,  1885,  the  day  when  the  Act  of  1884  came  into  fori'e, 
whatever  leases  had  expired  or  partly  expired  were  still  in 
existence,  and  that  the  payment  of  the  rent  from  the  first 
moment  of  1885  created  new  leases. 

[Manning,  I  am  not  prepared  to  admit  that,  baldly,  but  of 
course  it  must  have  done  something.  The  receipt  must  have 
been  in  view  of  the  new  Act  as  a  payment  pro  tanto.  It  gave  a 
right  to  a  holding. 

Inn£S,  J.     That  is,  subject  to  readjustment. 

Manning.  It  gave  them  a  right  of  holding  on.  Whatever 
arises  from  that,  we  cannot  discuss  the  point  without  brii^ing 
in  the  new  Act  of  J  884.  It  must  be  borne  in  mind  that  we  were 
aware  that  the  new  Act  was  coming  iuto  force  the  next  morning.] 

Under  the  Act  in  force  on  3 1st  December,  1884,  we  were 
bound  to  pay  the  money,  and  they  were  obliged  to  re?eive  it. 
Were  our  rights  to  be  varied  by  some  Act  not  in  force  ?  It 
would  have  beeu  another  thing  if  it  had  been  accepted  on  that 
understanding,  but  there  is  not  a  word  of  that  in  the  special 
case.  The  case  is  that  it  was  paid  under  the  Act  of  1861,  and 
it  is  now  sought  to  import  a  matter  into  the  case  we  have  not 
heard  of  before. 
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{^Manning.    The  question  is  whether  a  new  tenancy  was  created,  i^^S8- 

and  I  do  not  think  I  am  importing  any  fresh  matter  into  the  Bbid 
case.] 


OABBBTT. 


It  depends  entirely  on  the  construction  of  the  Act.  Sec.  2 
8ub-8.  (fc.)  of  the  Act  of  1884  says :  "  All  rights  accrued  and 
obligations  incurred  or  imposed  under  or  by  virtue  of  any  of  the 
said  repealed  enactments  shall,  subject  to  auy  express  provisions 
of  this  Act  in  relation  thereto,  remain  unaffected  by  such  repeal." 
I  may  mention  that  the  Government  have  agreed  to  the  schedule. 
*  There  are  two  columns,  and  it  will  be  observed  that  the  date  of 
the  first  lease  under  the  heading  "  Date  of  commencement  of  lease," 
is  Ist  January,  1885,  and  that  under  the  heading  "  Date  of 
expiration  of  lease"  is  31st  December,  1889.  The  term  preceding 
that  expired  on  31st  December,  1884.  That  being  so  they  have 
agreed  that  a  new  lease  for  five  years  has  been  entered  into.  In 
point  of  fact  these  dates  were  put  in  by  the  Crown  themselves. 
The  third  clause  of  the  special  case  says,  "  The  lease  of  the  said 
runs  in  force  upon  the  said  31st  day  of  December,  1884,  com- 
menced and  expired  on  the  respective  dates  shewn  in  the  said 
schedule  hereunto  written." 

[OwBK,  J.  There  are  eight  of  them  which  extend  over  five 
years.] 

There  is  no  distinction  between  these,  because  they  are  all 
quinquennial  and  under  the  Act  of  1861  ;  they  could  not  be 
anything  else. 

[Owen,  J.  I  can  understand  that  argument  for  those  that 
expired  on  31st  December,  1884,  but  as  for  the  other  ones  it 
could  not  affect  you.] 

Of  course  not.  They  were  leases  for  five  years.  That  affects 
the  mean  determination,  and  therefore  the  amount  that  we  shall 
be  entitled  to  receive  back  from  the  Government  if  we  succeed 
on  the  other  points.  Sections  71  to  75  refer  to  the  division 
of  runs.  The  pastoral  holder  sends  plans  of  his  run,  and  the 
Minister  draw.s  a  line  tlimugh  it,  and  ultimately,  under  the  76th 
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section,  a  certain  portion  is  reserved  from  selection,  aii' 
portion  is  the  resumed  area  for  whicli  the  pastoral 
entitled  to  a  pastoral  lease.  In  connection  with  tl 
sections  77  and  78.  I  say  nothing  about  the  c« 
eastern  portions,  because  they  are  quite  clear;  but 
with  respect  to  the  western  division,  that  the  rent  c 
when  the  lease  begins,  and  not  from  the  date  of  notif 
mean  from  the  date  of  the  pastoral  lease  under  the  A 
Idraw  attention  to  the  78th  section,  sub- section  l,whi 

In  the  western  division  every  such  lease  shall  be  for  the  term  of 
in  the  central  division  for  the  term  of  ten  years,  and  in  the  eas 
for  the  term  of  five  years,  and  every  snch  leaa«  in  the  westem 
commence  at  the  date  of  determination  of  the  exi^tm;^  lease,  or^ 
one  lease  be  held  by  the  same  mnholder,  then  at  a  date  to  be  ca 
due  regard  to  the  mean  date  of  determination  of  such  leaaes. 

We  say  that  in  the  western  division  where  the  runs 

divided,  and  the  runholder  under  that  Act  becomes  ei 

pastoral  lease,  if  he  has  one  run,  the  rent  begins  from 

mination  of  it,  but  if  he  has  several,  ifc  begiuji  frou 

date  of  them.     I  refer  to  sub-section  S,  which  says  : — 

In  the  western  division  the  rent  so  determined  shall  apply  to  th 
of  five  years  of  the  lease,  and  such  rent  shall  be  iaoreaeed  by  one>( 
next  period  of  five  years,  and  for  the  residue  of  th^  tertn  by  one- 
central  division  the  rent  so  determined  shall  apply  to  the  fir^  p 
years  of  the  lease,  and  such  rent  for  the  residue  of  the  term  shall 
by  one-fourth.  In  the  eastern  division  the  rent  so  determined  s 
the  whole  term  of  the  lease. 

Sub-section  2  provides  for  the  rent.  I  claim  tha 
construction  of  all  these  sections  together,  we  are  < 
succeed. 


[Owen,  J.  You  contend  that  the  new  lease  may  not 
for  some  years,  and  that  the  old  rent  is  to  apply  to  ih 
years  ?] 


Yes,  and  up  to  that  time  we  are  to  pay  the  old  ren 
central  division  the  rent  so  determined  is  to  apply  i 
five  years,  and  in  the  eastern  to  the  whole  term  of 
These  both  begin  from  the  notification.     Sec.  78  sub- 
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he  difficulty  upon  which  the  contention  on  behalf  of  the 
is  based : — 

at  shall  in  all  cases  commence  from  the  date  of  the  notification  of  the 
of  the  pastoral  holding,  and  be  determined  by  the  Minister  after 
nent  by  the  Local  Land  Board,  &c. 

the  first  sub-section  the  words  .are  used^  "  every  such 
lall  be  for  the  term  of  fifteen  years,"  and  again,  "  every 
ase  in  the  western  division  shall  commence  at  the  date  of 
ination  of  the  existing  lease."  There  is  a  distinction 
by  the  words  '^such  lease"  and  "existing  lease."  In  the 
the  central  and  eastern  divisions  the  rent  is  no  doubt  to 
ice  from  the  date  of  notification ;  but  in  the  western 
I  the  lease  to  which  the  new  rent  applies  does  not 
ice  until  the  determination  of  the  "  existing  lease."  That 
be  giving  a  fair  and  reasonable  construction  to*  this 
>  and  to  every  section  and  word. 


1888, 
Reid 

TV 

Gabeett- 


BN,  J.  But  the  word  all,  in  sec.  78  sub-s.  1,  cannot  mean 
Is  it  not  clearly  the  meaning  of  the  Legislature  that 
Br  form  the  holding  may  be  that  the  rent  during  the 
3  years  is  to  be  so  much,  and  for  the  next  five  years  it  is 
>  much  ? 

3,  J.  It  is  very  difficult  to  say  that  the  rent  shall  com- 
n  any  case  before  the  lease  commences.  What  does  rent 
at  rent  by  lease  ?  He  holds  by  lease  if  it  is  not  expired. 
)j  not  entitled  to  say  we  hold  by  the  terms  of  the  old 
itil  the  mean  date  is  determined  7 


)ETEB,  J.  The  question  is  whether  the  second  sub-section 
b  cut  the  knot  by  saying,  "  The  rent  shall  in  all  cases 
ice  from  the  date  of  the  notification  of  the  division  of  the 
1  holding." 

I,  J.  What  I  suggested  is  inconsistent  with  a  lease  of 
^ears,  for  instead  of  saying  for  the  third  period  of  five 
H5.  75  8ub-8.  3  says  "  for  the  residue  of  the  term,"  which 
be  seven  or  eight  years.] 
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1888.  The  intention  of  the  Legislature  there  was  manifestly  to  make 

Bbid  it  fifteen  years.  The  words  ^'  of  the  lease  "'^  in  the  third  sub- 
Gaarstt.  section  mean  fifteen  years  lease  in  respect  of  which  the  rent  is 
determined^  that  is^  of  the  pastoral  lease^  which  I  contend  does 
not  commence  till  the  expiration  of  the  renewed  lease.  Black- 
wood v.  The  Txmdon  Chartered  Bank  (2)  decides  that  the  lessee 
has  a  right  to  a  renewal. 

0.  J.  Manning  and  G.  B,  Stephen  for  the  Crown.     Whether 

the    holdings    became    new  leases    or  extensions   of  the  then 

existing   leases  will   not    affect   the   question  as   to   payment. 

Section  76  says: — 

When  the  diyision  of  the  run  shall  have  been  determined  bj  the  Miniiter,  as 
hereinbefore  prOTided,  a  notification  thereof  shall  be  published  in  the  Ooitiie, 
and  the  ronbolder  shall  thereupon  become  entitled  to  a  pastoral  lease  of  the 
leasehold  area,  provided  that,  until  the  rent  thereof  be  determined,  he  shall 
continue  to  pay  the  same  rent  as  before  the  diyision  of  such  runs,  and  when  the 
rent  shall  be  determmed  as  hereinafter  provided,  he  shaU  for  the  time  elapsed 
pay  the  difference  between  the  rent  paid  and  the  rent  determined. 

And  section  2  (the  repealing  clause)  sub-s.  (6)  says  : — 

All  rights  accrued  and  obligations  incurred  or  imposed  under  or  by  virtue  of  any 
of  the  said  repealed  enactments  shall,  subject  to  any  express  provisions  c^  thii 
Act  in  relation  thereto,  remain  unaffected  by  such  repeal. 

Under  the  Act  of  1884  the  ranholder  is  to  be  entitled  to  a 
pastoral  lease,  and  is  to  pay  the  old  rent  until  the  new  rent  is 
determined;  and  then  he  is  to  make  it  good  if  it  is  more.  It 
does  not  repeal  the  old  Act  as  regards  the  old  rentals  until  the 
new  rent  is  determined.  The  pastoral  lease  confers  a  favour  on 
the  western  division,  where  they  have  had  difficulties  to  contend 
with,  but  the  rent  of  all  other  leases  in  flourishing  districts  is  to 
commence  at  once.  With  regard  to  the  western,  a  new  term  of 
fifteen  years  is  to  commence  only  at  the  expiration  of  the  old 
lease,  or  the  mean  date  of  a  lot  of  leases,  which  might  bring  a 
lease  up  to  twenty  years.  Whether  western  or  otherwise,  the 
rent  is  to  commence  from  the  date  of  notification. 

If  a  man  has  a  lease  with  two  years  to  run,  he  gets  it  at  a 

minimum  rent  for  five  years.     That  is  a  construction   of  the  Act 

in  favour  of  the  subject.     The  first  point  that  my  learned  friend 

addressed   himself  to  was  with   regard    to    those   leases  which 

(2)  9  S.C.K.  Eq.  101. 
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expired  ou  31st  January,  188i,  and  for  which  a  year's  rent  was        ^^'^^- 

paid  before  that  date.     What  was  the  position  with  regard  to  *      Rbid 

them  ?     Did  the  Government,  by  accepting  the  old  rent  which     gabubtt. 

had  been  paid  in  respect  of  these,  in  effect  grant  a  fresh  lease  for 

any  period  at  all  ?     If  so,  was  it  for  one  or  five  years  ?     Was  it 

for  one  year  on  the  ordinary  principle  of  landlord  and  tenant., 

and  did  the  tenant  by  holding  it  become  a  tenant  from  year  to 

year,  or  was  it  for  fiye  years,  because  the  Act  for  this  district 

fixes  the  term  at  five  years  as  the  term  of  a  lease  ?     Supposing 

there  was  one  lease  which  expired  on  the  81st  December,  1884, 

and  that  the  plaintiff  paid  rent  for  one  year  in  respect  of  that  as 

if  it  were  still  a  current  lease ;  what  is  the  effect  of  the  receipt 

for  that  payment  by  the  Government?     If  it  creates  a  lease  for 

five  years,  then  when  the  new  Act  comes  into  operation  the 

plaintiff  would  be  entitled  to  a  lease  practically  of  twenty  years 

— ^five  years  under  the  existing  Act  and  fifteen  years  under  the  new 

Act.     The  second  point  is,  when  does  he  pay  rent  for  them  ?  and 

this  point  is  material  because  the  Government  want  to  be  advised 

on  both  points, — when,   in  effect,  this  pastoral  lease  under  the 

new    Act    commences?     Would    it    commence    from   the    Ist 

January,    1890,   or   from    Ist   January,    1885,   or  1st   January, 

1886  ?     Entirely  apart  from   the  question  of  rents,  what  is  the 

position  of  the  Government   with  regard  to  the  lessees  whose 

leases  expire  on  the  31st  December,  1884,  the  day  before  this 

new  Act  came  into  force  ?     Under  the  old  Act  leases  were  given 

for  five  years,  and  the  rent  had  to  be  paid  in  advance ;  that  is  to 

say,  the  renewal  dates  before  the  expiration  of  each  year.     There 

is  no  provision  in  the  old  Act  that  I  can  find  as  to  the  renewal 

of  leases,  but  there  are  regulations  (Part  II.  Cap.  II.  Regs.  11- 

18  of  1880)  as  to  new  appraisements,  the  effect  of  which  is  that 

the  Government  are  not  bound  to  accept  the  same  rent  for  a 

fresh  period ;  they  are  not  bound  to  renew  on  the  same  terms 

as  the  old  lease,  in  the  same  way  that  a  landlord  may  say  to  his 

tenant,  '^  you  have  been  paying  too  little ;  you  must  pay  more." 

[OwKN,  J.  Then  comes  the  question  whether  the  receiving 
of  the  rent  before  the  termination  of  the  period  binds  the 
Qoverament  for  another  five  years.] 
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1888.  The  Government  knowing  that  this  new  Act  was  coming  infeo 

Bbid  force  next  day^  wonld  necessarily  not  go  into  the  question  of 
Gabbktt.  appraisements^  because  the  new  Act  fixes  the  rent.  If,  on  tlie 
other  hand^  there  had  been  no  new  Act^  it  might  be  implied 
from  the  acceptance  of  the  rent  that  they  agreed  to  give  a  five 
years'  lease.  How  can  that  be  implied  when  it  was  known  tbat 
the  very  next  day  an  Act  was  coming  into  force  which  wonld  fix 
the  rent  on  a  very  different  scale  altogether  f 

[OwiN,  J.  On  the  31st  December,  1884,  the  new  Act  not 
having  come  into  force,  yon  received  rent  from  the  tenant,  there- 
fore the  right  of  the  tenant  wonld  be  for  five  years  if  the  new 
Act  had  not  passed.] 

The  new  Act  did  not  come  into  force  until  the  next  day. 
Therefore  we  must  look  to  see  what  was  in  the  contemplation  of 
the  parties.  Under  the  old  Act  the  necessary  implication  would 
have  been  thia.t  that  intended  a  five  years'  lease.  Supposing 
they  had  been  paying  lOOOZ.  a  year,  and  on  the  31st  December 
the  Government  received  lOOOZ.  in  respect  of  the  rent,  what  they 
received  wonld  not  necessarily  be  for  five  years  or  for'one  year. 

[iKViis,  J.  Would  the  Government  have  refunded  a  portion 
of  it  if  it  had  been  less  ?] 

I  think  that  wonld  be  the  effect  of  section  76.  It  was  not 
necessary  to  provide  for  that,  because  the  rents  were  to  be  raised. 
I  concede  that  the  lessee  had  a  right  to  a  renewal  of  his 
holding  subject  to  the  operation  of  the  new  Act.  The  pastond 
lease  commences  from  the  notification,  that  is,  the  lease  as 
distinct  from  the  old  holding ;  but  the  rent  may  not  be  fixed  for 
a  considerable  time,  therefore  the  old  rent  is  to  be  paid  until  die 
new  rent  is  determined,  and  then  the  difference  is  to  be  paid. 
Section  78  introduces  an  exception  in  favour  of  the  western 
lessee  engrafted  on  to  clause  76,  because  instead  of  fifteen  years 
from  the  expiry  of  the  old  lease,  it  is  fifteen  years  from  the  date 
of  the  notification  in  the  Gazette.  That  is  an  advantage  in  famrem 
of  the  lessees. 
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hen  applies  for  the  right  to  address  the  Court. 
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\er  objects.     One  counsel   only  can  be  heard  in  special     q^^utt. 
mj    learned    friend,   Mr.   O'Oonnor,   who    is   with   me, 
ed  oil  that  account. 


s  Curiam.     There  is  no  doubt  that  if  Mr.   Pitcher  had 
or  Mr,  0^  Connor  to  be  heard,  it  might  have  been  granted.] 


%e7i.  As  to  the  rent  payable  and  the  amount  to  be  paid  in 
jrim  between  the  notification  in  the  Gazette  and  the  time 
itoral  lease  begins,  if  the  Court  think  that  it  began  for 
er  purpose  at  all,  it  is  quite  clear  that  at  the  date  of  the 
tion  all  these  tenants  held  by  some  tenancy  and  there  is  a 
lyable,  and  then  clause  70  of  the  new  Act  says — ''  All 
1  holdings  shall,  snbject  to  the  provisions  of  this  Act, 
il  brought  thereunder  by  notification  in  the  Gazette  of  their 
I,  or  being  otherwise  dealt  with  as  hereinafter  provided, 
;ect  to  the  same  rights  of  occupation  by  runholders,  and 
same  terms  and  conditions  of  occupation  as  before  the 
ic^ment  of  this  Act,"  but  the  old  terms  and  conditions 
served  up  to  the  notification  of  the  Gazette.     Then  comes 

76,  which  refers  to  all  runholders  alike  in  whatever 
,  and  says  that  upon  this  notification  in  the  Gazette  the 
ler  is  entitled  to  this  pastoral  lease,  and  he  shall  for  the 
Y  the  difference.  That  clearly  provides  that  the  new  Act 
jply  to  them  all  from  that  time.  They  are  to  continue 
ihe  whole  rent,  but  it  cannot  really  be  an  old  rent  but 
Bg  on  account  of  the  new  rent.  They  have  to  go  back 
date  of  the  notification  in  the  Gazette.  Then  comes  the 
ion  oF  8.  78,  in  which  the  difficulty  arises.     The  Court  will 

that  the  first  three  sub-sections  rejate  to  three  different 
— the  first  deals  with  the  duration  of  the  lease  in  the  several 
s ;  the  second  relates  to  the  rents  payable  for  all  the  holdings 
visions ;  and  the  third  simply  creates  a  sliding  scale  with 
to  the  increasing  of  the  rent  as  certain  periods  lapse, 
^vision  with  regard  to  the  duration  in  no  way  affects  the 
tioo ;  still  the  runholders  have  to  pay  the  rent  pointed  out 
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^^^'^'  in  that  section,  calculated  in  the  w.iy  sliewn,  Wh^r 
Rkid  commences,  the  second  sub-section  provitlt?s  for  t 
Garrett,  commencement  distinctly  on  the  point  upon  which 
requires  information,  and  that  is  from  the  date  of  the 
of  the  division  '^  in  aZZcases.'*  There  cannot  be  any  ques 
intention  of  the  Legislature  was  to  make  that  second 
apply  to  all  the  divisions.  The  sub-section  as  to  sci 
raise  any  point  that  the  Court  is  now  dealing  wit! 
introduced  merely  for  the  purposes  of  argument.  1 
the  rent  to  be  determined  shall  apply  to  the  first  pei 
years,  and  it  says  that  the  rent  for  this  interim  peric 
to  commence  at  the  date  of  the  notification,  f^lmll  a 
first  five  years  of  the  lease,  having  already  directed  V. 
fixed  shall  apply  to  the  interim,  and  aho  to  the  first 
If  that  construction  is  adopted,  it  amounts  to  this,  thi 
amount  that  the  tenant  has  already  been  jiayiii^  uu 
76,  is  to  continue  for  the  first  five  years,  and  then 
inconsistency. 

[OwBN,  J.     It  says  ''rent  so  determinod/'] 

It  must  be  the  rent  applicable  to  the  interim  perio 
speak  of  the  old  rent  as  they  do  in  the  Act  of  187(>. 

[WiNDEYEB,  J.  Then  you  admit  that  he  may  have 
or  ten  years  ?] 

It  is  immaterial  for  my  argument  whether  it  is  for  r 
years    or    not.     My  argument    that    the   rent  is  to 
from  the  date  of  the  notification  is  not  affected. 

[Owen,  J.  It  affects  the  amount  that  the  Croi 
receive.] 

The  Court  is  not  asked  to  decide  that ;  that  point  is  ] 
and  entirely  outside  the  case.  That  is  a  point  that  1 
arisen. 

I  am  not  now  saying  that  the  Court  shouhl  decide 
years  are  to  be  given  at  the  minimum  rate,  but  it  it 
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it  opinion^  it  will  not  militate  agaiusb  our  contention  tKafc 
egislatnre  has  prorided  that  the  increased  rent  in  to  bo 
the  date  of  the  notificatioa  in  the  Gazette.  It  may  be 
ided  that  the  lease  referred  to  in  that  3rd  sub-section 
the  whole  of  the  period  of  the  lease  plm  the  period  allowed, 
lit  that  the  whole  intention  of  the  Act  was  to  give  the  pastoral 
s  a  better  tenure^  and  that  the  notification  in  the  Gazette 
I  give  them  security  from  the  conditional  purchasers,  and 
.  why  the  rent  is  made  to  commence  from  that  period.  I 
b  that  the  whole  is  to  bo  regarded  as  one  tenure,  and  that 
sections  are  only  providing  for  the  whole  of  the  term. 
h  no  donbt  they  have  used  loose  words  which  seem  to  be 
dictory,  they  were  simply  giving  the  western  ruoholder 
IS  of  continning  his  existing  lease,  but  I  submit  that  they 
say  there  is  a  commencement  of  the  lease  at  this  particular 

It  is  really  one  lease,  but  a  different  daration  is  given  to 
edtern  rnnholder.     It  will  be  seen  that  the  interp rotation 

word  "lease^'  includes  "any  unexpired  engagement, 
3t,  or  promise  of  a  lease/'  If  there  were  then  some 
red  engagement  obtained  from  the  previous  Act,  it  iias 
acluded  in  their  lease. 

"EN,  J.  This  tenant  is  entitled  to  a  renewal  of  his  lease  for 
'  five  years.  It  is  not  a  lease,  but  it  is  a  contract  for  a 
therefore  this  interpretation  clause  would  shew  it  to  be  a 
ct  for  a,  lease ;  and  it  would  include  "  any  unexpired 
jment,"  Ac.] 

)rding  to  thatj  they  are  to  have  this  benefit,  and  according 
other  side,  there  are  to  be  two  leases,  two  runholders,  and 
Idings. 

IS,  J.  One  small  argument  might  possibly  be  adduced  in 
of  the  lease  thiit  the  third  sub-^^ection  dooH  not  necessarily 
fteen,  bntmay  mean  nine  teen.  The  peculiar  divisioji  of 
bings  is  the  first  period  of  five  years,  then  the  increase  of 
irtli  for  the  next  period  of  fiYO  years ;  but  lustt^ad 
ng  the  next  five  yearsj  it  says  "  fur  the  residue''    of   the 
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My  contention  is  that  the  words  of  the  first  sub-Ei 

that  they  would  be  of  that  duration,  and  I  refer  to  sr 

of  clause  78,  which  says  : — 

Whenever  the  rent  of  a  pastbral  lease  shall  be  determined  notice 
be  published  in  the  Oaxette,  and  shall  be  notifii^d  to  the  run- 
prescribed  manner,  and  if  within  the  time,  and  acseording  to  the 
scribed,  the  runholder  shaU  fail  to  pay  into  the  TrGaHury  the  a.m 
to  be  due  under  such  lease,  his  right  thereto  shall  be  liable  to  forf> 


Pitcher  in  reply.  Mr.  Stephen  seems  to  have  ra: 
point  as  to  what  is  the  meaning  of  the  words  "  rents  s 
in  sub-section  3  of  clause  78.  Under  this  Act  th< 
entirely  new  kind  of  leasehold,  that  is,  a  pastoral 
leasehold  area.  That  is,  the  ofd  runs  were  divided 
one  part  becoming  the  leasehold  area  and  the  other  tl 
area,  and  upon  publication  of  the  notification  in  the  € 
run  became  divided  and  the  holder  became  possesse 
kind  of  leasehold,  which  was  altogether  a  new  thing  kr 
law,  and  different  from  any  holding  under  the  Act  of  If 
sections  76  and  sub-sections  5  and  6  of  section  78,  and  it 
that  this  holding  is  a  thing  that  has  a  technical  meai 
rent  comes  out  of  the  lease.  What  rent  7  The  rent  of  tl 
lease.  The  meaning  of  that  proviso  is  bojond  all  qnes 
That  until  the  rent  is  determined,  the  lessee  of  the  pa? 
shall  pay  the  rent  he  has  been  accustomed  to  pay,  and 
determined  he  shall  make  it  good  in  respect  to  what 
pastoral  lease,  no  other  lease,  no  other  holding.  The 
is  "rent  thereof,"  and  there  is  a  distinction  betwee 
under  the  Act  of  1861  and  the  rent  under  a  pastoral  te 

If  the  intention  of  the  Legislature  is  not  clear,  the 
must  be  construed  against  the  Crown,  and  not  againsfc 
hold  vested  rights  for  four  or  five  years  to  come. 

Owr.  a 


^ay  3.  On  May  3,  the  judgment  of  the  Court  was  delivered 

Owen,  J.  Two  questions  are  submitted  by  this  sj 
for  the  opinion  of  the  Court — (a)  Whether  pajmen 
upon  the  31st  day  of  December,  1884,  by  the  plaintil 


] 


GAStBS  AT  LAW. 


448 


IBS  or  extonaions  of  the  tlieti  existing  leases  in  respect  of 
IS,  the  leases  of  which  expired  upon  that  day  fh) 
the  rant  of  the  pastoral  lease  of  the  leasehold  area  granted 
laintifFs  under  and  by  virtue  of  the  provisions  of  the  Orown 
ct  of  1884,  is  to  be  computed  from  and  be  p^able  from  the 
the  notification  in  the  Government  Gazette,  or  from  a  date 
ed  with  due  regard  to  the  mean  date  of  d  etermination  of 
es  of  the  said  runs,  held  by  the  plaintiffs  before  and  at  the 
the  coming  into  force  of  the  Orown  Lands  Act  of  1884. 
he  Acts  in  force  on  the  31st  December,  1884,  runholders 
portion  of  the  colony  included  in  the  western  district 
titled  to  leases  for  a  term  of  five  years,  the  rent  of  which 
ible  iti  advance.  And  in  the  case  of  Blackwood  v.  London 
sd  Bank  (2),  it  was  held  that  they  were  entitled  to 
3  of  such  leases  on  payment  of  the  appraised  rent.  In 
B  certain  of  the  old  leases  expired  on  the  31  st  December, 
id  on  that  day  the  plaintiffs  paid  to  the  Crown  the  rent 
ore  annually  payable  for  rents  in  respect  of  the  said 
runs  for  each  year.  This  payment  in  advance  having 
;epted  by  the  Crown,  although  the  old  lease  had  expired, 
3  plaintiffs  a  right  to  a  renewal  of  their  lease  ;  and  as  the 
nder  the  Acts  then  in  force  were  for  a  term  of  five  years, 
utiffs  became  entitled  to  a  renewal  for  such  term  of  five 


1888. 
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V. 

Gahbbtt. 
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der  to  answer  the  second  and  more  important  question, 

be   necessary    to   examine  carefully   the   provisions   of 

J   of    1884   in  reference  to  the  rights  and  liabilities   of 

3r8.     ynder  that  Act,  the  position  of  runholders  in  the 

district  appears    to   be     this : — Notwithstanding    the 

3  of  an  unexpired  lease,  application  for  a  pastoral  lease 

he    Act,    together   with   plans,    &c.,    for    the  division 

runs,    must     be     lodged    with    the    Minister    within 

'8    after  the   commencement    of  the   Act   (section   71)^ 

16  division  of  the  run  has  been  determined,  a  notification 

is   to  be  published  in  the  Gazette,   and    the  runholder 

3n  becomes  entitled  to  a  pastoral  lease  of  the  leasehold 

stion  76),  although  such  lease  is  not  to  commence  until 

(2)  9  S.C.B.  Eq.  101. 
2E2 
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the  date  of  the  determination  of  tho  existing  leaao, 
than  one  such  lease,  the  mean  date  of  the  determina 
several  leases.  It  is  clear  that  the  unexpired  leaS' 
prevent  the  application  of  the  provisions  of  the 
division  of  the  runs,  and  the  resumption  of  a  moiety 
after  the  division  the  unexpired  lease  applies  only  to 
that  forms  the  leasehold  area.  The  question  is,  does 
pired  lease  remain  subject  to  the  old  rent,  or  to  the  pi 
the  Act  as  to  the  new  rent  ?  Section  70  provides 
notification  in  the  Gazette  of  the  division  of  the  runs,  \ 
holdings  shall  continue  to  be  subject  to  the  same 
conditions  of  occupation  as  before  the  Act,  Now,  o 
terms  and  conditions  of  occupation  is  rent,  which  i 
to  continue  the  same  until  the  notification  in  the  G\ 
this  would  seem  to  imply  that  after  such  noti  fication  ; 
holdings  would  cease  to  be  subject  to  the  old  term 
ditions,  and  (among  others)  to  the  old  rent.  AccordiD 
that  by  sub-section  2  of  section  78  it  is  expressly  pr( 
the  rent — i.e.,  the  new  rent  under  the  Act — shall  ii 
commence  from  the  date  of  the  notification  of  the  divi 
pastoral  holding,  and  be  determined  by  the  Mini 
appraisement.  Section  76  provides  that  until  the 
determined  the  runholder  shall  continue  to  pay  the  sa 
before  the  division  of  the  runs,  and  when  the  rei 
so  determined  he  shall  for  the  time  elapsed  pay  the 
between  the  rent  paid  and  the  rent  determined, 
"for  the  time  elapsed"  must  there  mean  the  time  elaps 
the  notification  in  the  Gazette  and  the  determination  o 
Now,  all  Government  leases  in  the  weafcern  district 
former  Acts  expired  on  the  31st  December  ;  there 
unexpired  lease  must  have  had  at  least  one  year  to  rut 
Act  commenced;  and  as  no  one  who  had  Dot  some  ' 
lease  existing  when  the  Act  came  into  force,  could  clain: 
toral  lease  under  the  Act — ^f or  such  right  is  limited  to  ru 
there  must  in  every  case  have  been  a  lease  for  at  least  a  yi 
at  that  time.  Prom  this  it  follows  that  in  no  case  coi 
pastoral  lease  in  the  western  division  commence  until 
tion  of  at  least  one  year  after  the  passing  of  the  Act, 
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mmence  till  the  lapse  of  several  years.  And  the  combined 
of  sections  70,  76,  and  78,  sub-section  2,  is  that  the 
der  must  in  every  case  pay  the  rent  determined  for 
nod  between  the  date  of  the  notification  in  the  Gazette 
e  date  of  the  commencement  of  the  new  pastoral  lease. 
,v0  shewn  that  the  unexpired  lease  does  not  prevent  the 
n  of  the  runs,  and  the  resumption  of  a  moiety  of  the 
■  area.  It  now  appears  that  it  does  not  prevent  the 
ition  of  the  new  rent  under  the  Act.  The  only  effect,  there- 
f  the  unexpired  lease  is  to  give  to  the  runholder  a  longer 
ban  he  would  otherwise  have,  subject,  however,  in  all  other 
be  J  to  the  provisions  of  the  Act  of  1884.     But  it  is  con- 

that  sub-section  3  of  section  78  is  incompatible  with  this 
action,  inasmuch  as  it  prpvides  that  the  rent  so  determined 
ppply  to  the  first  period  of  five  years  of  the  lease — i.e.,  of 
.storal  lease  under  the  Act.  And  it  is  argued  that  the 
►s  provision  for  its  application  to  the  first  period  of  five  years 
new  lease  excludes  its  application  to  the  earlier  period  of 
expired  term  of  the  old  lease.     This  sub-section  is  not  as 

worded  as  it  might  be,  but  we  cannot  construe  it  to  mean 
e  rent  determined  shall  apply  only  to  the  first  five  years 
new  lease.  To  do  so  would  be  to  interpolate  a  word  into 
;tion  in  order  to  deprive  all  the  preceding  sections  of  their 
^tical  meaning.  The  preceding  sections  clearly  provide 
e  new  rent  shall  apply  to  the  unexpired  term  of  the  old 
md  but  for  this  sub-section  it  would  continue  during  the 
berm  of  the  fifteen  years  of  the  new  lease.  To  prevent 
iub-section  3  was  added  for  the  purpose  of  limiting 
plication  of  the  new  rent  to  a  definite  period,  and  of  pro- 

for  the  periodical  increase  of  such  rent.  This  definite 
was  probably  fixed  by  reference  to  the  new  leases,  because 
e  at  which  the  old  leases  expired  was  necessarily  uncertain 
rying.  Any  other  construction  would  be  contrary  to  all 
aning  of  the  previous  sections  ;  whereas  this  construction 
tffeci  to  the  clear  provisions  of  the  Act.     We,  therefore, 

the  second  question — ^that  the  rent  of  the  pastoral  lease 
leasehold  area  granted  to  the  plaintiffs  under  and  by  virtue 
3 ro visions  of  the  Grown  Lands  Act  of  1884  is  to  be  computed 
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and  payable  from  the  date  of  the  notification  in  the  i 
Gazette.        Judgment  is  therefore  to  be  entered  for 
dant,  with  costs  of  suit. 

Judgment  for  el 

Attorneys  for  plaintiffs  :  Macnamara  8f  Norton. 

Attorney  for  defendant  :   Williams  (Crown  Solicito 

[Note. — On  a  subsequent  day  the  plaintiffs  obtained  Iq&tc  to 
Privy  Council.] 


Aug.  29. 


The  C.J. 
Windeyer  J. 

and 
Stephen  J. 


BUTLEB  AND  Others  v.  PABSONS. 

Crown  Lands  Aci,  1884 — Pramue  of  lease — Approval  of  appi 

homestead  lease* 

The  approTal  by  the  Minister  of  an  application  for  a  homester 
not  cause  a  cesser  of  the  rights  of  the  occupation  licensee. 

Motion  to  make  absolute  a  rule  nisi,  granted  13  th  j 
calling  upon  plaintiff  to  shew  cause  why  a  new  trial 
be  granted,  or  a  verdict  entered  for  the  defendant.  T 
action  brought  by  the  plaintiffs  against  the  defc 
illegally  impounding  certain  sheep  the  property  of  tin 
The  defendant  pleaded,  inter  alia,  that  the  sheep  we 
feasant  upon  lands  whereof  he  was  occupation  license< 
of  issue.  At  the  trial  the  plaintiffs  brought  eridenc 
to  the  effect  that  they  had  applied  for  a  homestead  h 
land  on  which  the  sheep  were  taken,  that  their  appli 
been  approved  of  by  the  Minister,  but  that  it  was  ^u. 
forfeited,  on  the  ground  that  they  had  not  compliec 
conditions  of  s.  2,  s-s.  3,  of  the  Crown  Lands  Act  of 
the  contention  was  that  the  land  in  question  reverl 
Crown  upon  forfeiture,  and  that  the  defendant  was 
himself  a  trespasser.  A  verdict  was  entered  pro  for 
plaintiffs,  with  150Z.  damages,  leave  being  reserved  U 
Court  to  enter  the  verdict  for  the  defendant. 

Wise  in  support  of  the  rule.  The  evidence  givoi 
was  not  admissible  under  a  joinder  of  issue,  but  si 
been  specially  set  out. 


I.]  CASES  AT  LAW. 

e  CouET.  A  joinder  of  issue  puts  every  material  point  in 
md  surely  the  plaintiff's  title  is  a  material  point.] 

mdly,  the  land  was  not  taken  out  of  the  occupation 
e  as  was  contended  :  48  Vic.  No.  18^  Regulations  129,  131. 

dy  (with  Pitcher y  Q.C.)  was  not  called  upon  to  argue  the 
oint.  As  to  the  second  point,  48  Vic.  No.  18,  s.  81 
)rovide8  that  the  licensee's  right  of  occupation  ceases  on 
mting  of  a  lease,  and  by  s.  4,  '^  lease  "  includes  promise 
^ase;  and  apart  from  that  the  language  of  s,  82,  s-s,  (iii.)i 
that  "lease"  in  s.  81,  s-s.  (iv.),  must  include  "promise  of 
,"  because  it  is  there  provided  that  "  in  the  event  of  the 
ceptanoe  of  the  lease,  the  land  shall  revert  to  the  holding 
rhich  it  is  taken."  Again,  under  s-s.  (iii.)  the  applicant 
liter  upon  the  land  within  a  certain  time  after  notification 
roval,  and  if  this  notification  of  approval  did  not  take  the 
it  of  the  occupation  licensee  there  would  be  two  persons 
ing  the  land  at  the  same  time.  S.  128  also  shews  that 
e  of  lease  is  equivalent  to  lease. 

J  was  not  called  upon  to  reply. 

judgment  of  the  Court  was  delivered  by 

Chief  Justice.  This  was  an  action  brought  against  the 
ant  for  wrongfully  impounding  the  plaintiffs'  sheep,  and 
fence  principally  relied  upon  was  that  the  sheep  were 
9  feasant  upon  the  land  of  which  the  defendant  was 
tion  licensee.     It  appeared  at  the  trial  that  the  plaintiffs 

title  to  the  land  upon  which  the  sheep  were  taken,  and 
e  land  was  in  the  actual  possession  of  the  defendant ;  but 
kintiffs  brought  evidence  to  prove  that  they  had  applied 
section  82  of  the  Orown  Lands  Act  for  a  homestead  lease 
land  in  question,  and  that  their  application  was  approved 

Minister  for  Lands.  It  was  admitted  that  they  had  not 
kI  with  the  conditions  of  payment,  and  that,  in  conse- 
,  notice  of  forfeiture  was  published  in  the  Gazette  ;  but 
[tentiop  wp,s -that  the  approval  of  their  application  took 
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^^^        the  land  out  of  the  occapation  licensee^  and  that  the  subsequent 
BuTLBt      forfeiture   re-vested  it  in   the   Crown,   so   that,  although  the 
Fabbonb.     plaintiffs  had  no  right  to  put  their  sheep  upon  the  land,  the 
The  C  J.     defendant  had  no  right  to  impound  them.     At  the  trial  the  jaij 
returned  a  verdict  for  the  plaintiffs.     We  are  of  opinion  that  that 
verdict  was  wrong,  and  that  a  verdict  should  be  entered  for  the 
defendant.     In  dealing  with  questions  under  the  Grown  Landt 
Act,  we  can  never  be  absolutely  sure  that  the  construction  which 
we  put  upon  the  language  of  the  Act  is  the  one  intended  by 
the  Legislature,  because  so  many   different  words  are  used  in 
that  Act  with  the  same  meaning,  and  again  the  same  word  has 
often  so  many  different  meanings,  that  it  is  frequently  impossible 
to  say  with  certainty,  when  the  various  sections  are  compared, 
what  the  intention  of  the  Act  really  is  :  all  we  can  do  is  to  pat 
upon  the  Act  the  most  reasonable  construction  of   which  it  is 
capable,  and,  applying  that  principle  to  the  present  case,  we  are 
of  opinion  that  nothing  has  occurred  to  take  this  land  out  of  the 
occupation  licensee.     It  is  argued  on  behalf  of  the  plaintiffs  that, 
by  force  of  the  definition  contained  in  the  Act,  the  promise  of  a 
lease  is  the  same  thing  as  a  lease ;  and  that  the  approval  by  the 
Minister  of  the  plaintifPs  application   was   equivalent  to  the 
promise  of  a  lease,  and  therefore  vested  the  land  in  the  plaintiffs. 
But  in  the  first  place  the  context  clearly  shews  that  'Mease" 
(in  section  81)  cannot  include  '•  promise  of  a  lease,*'  and  in  the 
second  place,  even  if  it  does,  how  can  it  be  maintained  that  the 
plaintiffs  ever  had  a  ''  promise  of  a  lease  ?"     The  approval  of  the 
Minister  may  have  been  equivalent  to  a  notification  that  he 
would  promise  them  a  lease  if  they  fulfilled  certain  conditions ; 
those  conditions,  however,  were  not  fulfilled,  and  consequently 
no  promise  ever  arose.     To  hold  that  there  was  a  promise, 
and    that    the    rights    of   the    occupation    licensee  thereupon 
ceased,  would  be  a  manifest  injustice,  since   the  land  wonid 
carry  with  it  all  the  improvements  which  he  might  have  pot 
upon  it,  and  he  would  have  no  claim  for  compensation,  either 
against  the  Crown  or  against  the  applicant.     Section  80  shews 
that  this  cannot  have  been  the  intention  of  the   Act,  and  it  is 
obvious  from  Regulations  129  and  131  that  payment  is  a  con- 
dition precedent  to  the  issue  of  a  lease.    The  pUuntifb  did  not 
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his  condition^  therefore  they  had  neither  a  lease  nor  the        1888. 
e  of  one^   and  the  rights   of   the    occupation    licensee      Butlrr 
lod.  Pabbons. 

Rule  absolute  with  coats.     Verdict 
entered  for  defendant, 

►meys  for  appellant :  Levy  Si'  Hemsley,  for  Robertson  (Hay), 
)mey  for  respondent :  Sly. 


MORRIS  V.  PPAFF. 

ey — OjSMdl  A$8ignee  of  ettcUe  of  convicted  felon — Criminal  Law  Amend- 
i  Act,  s.  420 — Securities  given  partly  or  entirely  for  past  consideration, 
not  held  against  particular  advances — 5  Vic.  No.  17,  s.  8. 

Bon  appointed  Official  Assignee  of  the  estate  of  a  convicted  felon,  under 
'  the  Criminal  Law  Amendment  Act,  has  the  same  right  to  proceed,  under 
the  Insolvency  Act,  as  the  Official  Assignee  of  an  estate  sequestrated 
rdinary  way. 

e  there  had  been  a  general  agreement  between  insolvent  and  defendant, 
:>lvent  should  borrow  such  sums  as  he  might,  at  any  time,  require  from 
sty  and  should,  from  time  to  time,  give  him  securities  to  secure  such 
I ;  but  there  was  no  definite  arrangement  that  any  particular  security 
t>e  held  against  any  definite  advance,  and  it  did  not  clearly  appear 
the  securities  were  given  entirely  for  past  or  occasionally  for  present 

that  the  alienation  of  such  securities  came  within  5  Vic.  No.  17,  s.  8. 
[ON  for  a  rule  nisi  for  a  new  trial. 

was  an  action  under  5  Vic.  No.  17,  s.  8,  brought  by  the 
I  as  Official  Assignee  of  the  estate  of  one  Henry  Lazarus 
>ver  the  value  of  certain  goods  seized  by  the  defendant 
a  bill  of  sale.  Lazarus  had  been  convicted  of  forgery^ 
ks  a  confinee  in  Darlinghurst  gaol ;  his  estate  had  been 
Tated  under  section  420  of  the  Criminal  Law  Amendment 
'  an  order  of  the  Chief  Justice,  dated  July  14,  1887,  and 
intifF  was  appointed  Official  Assignee.     The  date  of  the 

sale  under  which  the  plaintiff  claimed  was  May  31st, 
nd  the  plaintiff  sought  to  set  it  aside  as  void,  under  s.  8 
ic.  No.  17.  Prom  the  evidence  at  the  trial,  it  appeared 
lere  was  some  sort  of  agreement  between  Lazarus  and 
.,  Vol.  IX.,  Law  2  F 


Sept.  21. 
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the  d^fendantj  ander  which  Lazarna  had  been  ia  thi 
borrowing  from  time  to  time  various  sums  of  money,  £ 
the  defendant^  on  different  occasions^  various  Becuriti 
money  which  he  owed  him ;  but  it  appeared  that  the 
were  generally  given  for  the  advances  already  mad 
advances  being  occasionally  made  at  the  time  the 
were  given,  though  not  formally  on  the  strength 
securities.  The  jury  returned  a  verdict  for  the  pi 
783Z.  188.  2d. 

The  defendant  now  moved  for  a  rule  nisi  for  a  m 
the  following  grounds  : — 1.  That  an  order  made  unde 
the  Criminal  Law  Amendment  Act  did  not  entitle  tl 
to  maintain  this  action  as  if  he  were  an  Official  Assig 
insolvent  estate.  2.  That  the  plaintiff  under  such  an 
not  entitled  to  maintain  an  action  founded  on  the  Sth 
5  Vic.  No.  7.  3.  That  his  Honour  ought  not  to  have 
the  agreement  sworn  to  between  plaintiff  and  defei 
invalid,  inasmuch  as  it  did  not  relate  to  a  definite  sec 
specific  goods.  4.  That  his  Honour  ought  not  to  have 
assuming  the  security  to  have  been  given  partly  for 
advance,  it  was  invalid  by  reason  of  its  being  also  pt 
to  secure  a  past  advance. 

Pilcher,  Q.C.,  and  Stephen,  in  support  of  the  motion. 
appointed  under  s.  420  is  not  an  Official  Assignee  for  alt 
the  estate  reverts  to  the  prisoner  ipso  facto  on  his  reh 
fore  the  person  so  appointed  is  not  in  the  same  posi 
ordinary  Official  Assignee.  The  property  recoverable 
of  the  Insolvency  Act  is  not  part  of  the  estate  of  the  inso 
power  given  by  that  section  should  be  regarded  as 
superadded  to  the  effect  of  sequestration^  not  as  an  int 
of  it,  because  ''void'*  in  that  section  has  been  hek 
voidable  by  the  Official  Assignee. 

[The  Chief  Justice.  There  is  no  distinction  be 
property  which  the  Official  Assignee  takes  without  b 
action,  and  that  which  he  recovers  by  meajis  of  an  act 

The  object  of  the  English  Act,  which  our  *  Act  fc 
simply  to  protect  the  estate  of  the  felon  and  to  pro^ 
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f,  at  common  law  Ids  goods  were  forfeit  to  the  Crown, 
s  held  that  all  the  provisions  of  the  irMoZvericy  Act  apply^  the 
dons  for  filing  schedules^  bringing  in  aocoants,  and  so 
iU  also  apply^  and  it  is  clear  that  they  cannot^  because  there 
means  of  enforcing  their  observance. 

to  the  other  points^  my  contention  is  that  there  was  a  bona 
inderstanding  that  Lazarus  was  to  obtain  loans  from  the 
dant  when  he  wanted  them^  and  was  to  give  defendant 
ities  from  time  to  time  to  secure  those  loansj  and  that  this 
aot  come  within  the  purview  of  s.  8  of  the  Insolvency  Act. 


1888. 


V, 

Pfatf. 


B  Ohibf  Justicb.  This  case  is  no  doubt  one  of  a  novel 
cter^  since  this  is  perhaps  the  firdt  action  which  has  been 
;ht  since  the  passing  and  in  pursuance  of  the  provisions  of 
riminal  Law  Amendment  Act;  but  at  the  same  time  I  am 
Y  of  opinion  that  the  arguments  submitted  to  us  will  not 
examination.  The  action  was  brought  under  s.  8  of  the 
lency  Act  by  the  plaintiff,  as  Official  Assignee  of  Henry 
us,  to  recover  the  value  of  certain  property  which  he  alleged 
3en  alienated  within  the  meaning  of  that  section .  The  plaintiff 
ppointed  Official  Assignee  under  s.  420  of  the  Oriminal  haw 
iment  Act,  and  the  arguments  which  have  been  addressed 
by  the  learned  counsel  really  amount  to  a  contention  that 
lection  does  not  mean  what  it  says.  The  words  of  the 
tt  are  as  follows  : — "  The  Supreme  Court  or  any  Judge 
>t,  at  any  time  within  six  months  after  such  conviction  for 
',  jnsj,  on  the  application  of  the  Crown,  or  of  any  creditor 
»  offender,  direct  that  such  offender's  estate  shall  be  placed 
sequestration  in  the  hands  of  an  Official  Assignee  of 
'ent  Estates,  or  in  the  hands  of  some  other  person  appointed 
oh  Court  or  Judge,  and  every  such  direction,  after  entry 
if  in  the  book  kept  in  the  Prothonotary's  office  as  afore- 
ihall  have  the  effect  of  an  adjudication,  under  any  Act  then 
^e  providing  for  the  administration  of  insolvent  or  bank- 
states^  and  shall  vest  in  such  assignee  or  person,  for  the 
b  of  the  creditors  and  family  of  the  offender,  all  his  estates, 
f  and  credits  then  existing,  or  to  accrue  during  his  dis- 
."     It  is  contended  that  an  order  or  direction  under  this 
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Act  has  not  the  full  effect  of  an  adjudication,  and  ths 
vests  in  the  Official  Assignee  the  property  which  is  at 
of  the  conviction  in  the  possession  of  the  prisoner. 
however,  provides  that  this  order  or  direction  Bhall  have 
of  an  adjudication.  One  of  the  effects  of  an  adjudicatit 
the  Official  Assignee  becomes  entitled  to  proceed  undi 
the  Insolvency  Act ;  therefore  the  plaintiff  has  a  right  t 
under  that  section.  I  am  clearly  of  opinion  that  a 
Assignee  appointed  under  s.  420  of  the  Oriminal  Law  A 
Act  is  in  precisely  the  same  position  as  the  Official  An 
an  estate  which  has  been  sequestrated  in  the  ordinaTy 
has  further  been  argued  that  a  convicted  felon  wbose  i 
been  sequestrated  under  s.  420  cannot  be  regarded  in 
light  as  an  ordinary  insolvent,  because  the  law  cann 
him  for  non-compliance  with  the  provisions  of  the  hisol 
with  reference,  for  example,  to  filing  his  schedule  and  : 
as  being  already  in  gaol,  he  cannot  be  further  punishei 
filing  his  schedule  and  accounts.  It  is  nevertheless  hii 
file  them  just  as  if  his  estate  had  been  sequestrated  in 
manner.  Accordingly  the  rule  should  be  refused  on  th 
grounds.  Two  other  points  have  been  tnken,  but  have 
seriously  argued,  and  indeed  the  questions  involved  in  t 
been  decided  over  and  over  again — as  for  instance,  in  I 
Marshall  (1),  Mercer  v.  Petersen  (2),  E^  parte  Fiak 
does  not  appear  that  the  facts  here  take  the  case  out 
decisions,  which,  therefore,  must  be  regarded  as  cooclu; 


WiNDETER,  J.  I  am  of  the  same  opiniou.  With  rei 
s.  420  of  the  Oriminal  Law  Amendment  Act,  which  is  noi 
before  the  Court  for  the  first  time,  it  is  obvious 
intention  of  the  Legislature,  as  shewn  by  the  clear  lar 
the  Act,  was  to  place  the  person  appointed  by  the  Joe 
that  section  in  the  position  of  an  ordinary  Official  Ass: 
to  limit  the  operation  of  the  section  in  the  way  suggest 
defendant  would  defeat  that  intention,  and  would  be  in( 


(1)  10  H.L.C.  191. 


(2)  L.B.  2  Ex.  304 ;  on  appeal,  L,fi.  3  I 
(8)  L.B,  7  Ch.  636. 
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i  the  words  of  the  Act,  which  expressly  provide  that  "  every  ^^^- 

1  direction     .     .     .     shall  have  the  effect  of  an  adjudication  Morbis 

er  any  Act  then  in  force  providing  for  the  administration  of  pylW, 

Ivent  or  bankrupt  estates."  Windeyer  J 


OSTEB,  J.,  concurred. 


ttomey :  Eliott  Meyer. 


Rule  refused,  with  costs. 
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SUPREME  COURT  OF  NEW  SODTH  WALES 

IN  ZT8 

(Kommon  flato  Jurigbiction; 

DURING  THE  FOURTH  TERM,  1888. 


BNGLISH  V.  GIBBS.  iggs. 


J^rineipal  and  agent — Infancy — Eesciasion  of  contract — Bight  to  sue  agent.  ^^^  ^2 

PUuntiif,  an  infant,  had,  under  contract  of  sale,  paid  part  of  purchase  money 

to  a^pent  of  yendor,  but  had  received  no  benefit  under  the  contract  $   held,  he  The  C.J. 

could,  on  rescission  of  contract,  recover  such  money  from  the  agent,  the  agent  Owen  J. 

still  having  the  money  in  his  possession.  Foster  J. 

NiW  TBIAL  MOTION. 

This  was  an  action  broaght  by  the  plaintiff^  an  infant^  against 
the  defendant,  for  money  had  and  received.     The  plaintiff  had, 
in   XJecember,  1887,  applied  to  the  defendant,  a  hotel  broker, 
with  regard  to  the  purchase  of  a  hotel ;  the  defendant  introduced 
him    to  one  Hennessy,  a  hotel-keeper,  and  an  agreement  was 
dra-wn  up  signed  by  the  plaintiff  and  by  defendant  as  agent  for 
vendor,  by  which  the  plaintiff  agreed  to  purchase  Hennessy's 
hotel     for  a  sum  of  575Z.,  which  was  to  be  paid  as  follows: — 
a  deposit  of  50Z.  to  Hennessy,  or  to  the  defendant  as  his  agent, 
and    the    balance  to    one  Marshall,  as  agent  of   both  parties. 
The  50i.  was  duly  paid  to  the  defendant,  but  the  plaintiff  after- 
wards rescinded  the  contract,  which  was  ultimately  abandoned 
by  mutual  agreement  of  all  parties  ;  the  defendant  kept  the  50Z., 
declaring  that  he  would  keep  it  until  the  Court  told  him  to  whom 
]i^  w^as  to  pay  it,  and  the  present  action  was  brought  to  recover 
that   sum.      The  case  came  on  ior  trial  before  Stephen,  J.,  who 

26^2 
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^^^-       directed  a  nonsuit,  ruling  that  as  Gibbs  was  merely  an  agent, 

Sira<.i8H     plaintiff  could  have  no  right  of  action  against  him.    The  rule 
Gibbs.       ^***  ^^^    granted   September    10th,    on   the   ground  that  the 
learned  Judge  was  in  error  in  holding  that  the  defendant  was 
not  the  proper  person  to  be  sued  by  the  plaintiff. 

Tarleton  in  support  of  the  rule. 

Heydon  shewed  cause.      He  referred  to  Wilson  v.  Kearse  (1); 
Holmes  v  Bhgg  (2). 

The   Chief  Justice.       (After  stating  the  facts.)     I  am  of 
opinion  that  the  nonsuit  should  be  set  aside.      Mr.   Tarleton,  in 
arguing  this  case,  has  taken  two  points :    in  the  first  place  he 
has  contended  that  the  defendant   was   in   the  position  of  a 
stakeholder,  and  that  the  plaintiff  had,  therefore,  a  right  of 
action  against  him ;    and,  secondly,  he  has  argued  that,  e^en 
assuming  that  the  defendant  received  the  money  merely  as  agent 
for  Hennessy,   the  plaintiff,  being  an  infant,    had   a  right  to 
rescind  the   contract,  and,  thereupon,   all   question  of  agency 
ceased,  so  that  the  plaintiff  could  recover  his  money  from  the 
person  in  whose  hands  he  found  it.     As  to  the  first  contention, 
I  think  that  it  is  only  necessary  to  look  at  the  facts  to  see  that 
the  defendant  was  in  no  sense  a  stakeholder — he  was  not  made 
so  by  agreement  between  the  parties,  and  he  could  not  make 
himself  so  by  anything  he  might  say  or  do — and  if  the  case 
ended  there,  I   should  have  no  hesitation  in  saying  that  the 
nonsuit   was   right,   inasmuch   as    the   defen  dant  received  the 
money   merely  as   agent   for   Hennessy.      However,  the  other 
point  taken  by   Mr.    Tarleton   raises  a  different  consideration; 
the    contract    has    been    rescinded,    either     by    the    plainbff 
or     by     mutual    consent,    and    the    question    arises^   can  d»e 
plaintiff  now  get  his  money   from    the  defendant,  that  monej 
being  still  in  the  defendant's  hands.      We  are  referred  to  tvo 
authorities  in  support  of   the  view  that  he  cannot :   WilsoH  t. 
Kearse  (1),  and  Holmes  v.  Blogg  (k) .     The  former  was  a  case,  tried 
by  Lord  Kenyon,  in  which  the  infant  had  apparently  received 
(1)  2  Peake  196,  (2)  8  Taunt.  508, 
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'Dsideration  under  the  contract,  and  the  judgment  was  to 
ffect  that  when  an  infant  had  paid  money  under  a  contraqt 
old  not  recover  it ;  and  in  the  latter — a  case  in  which  the 
t  had  received  consideration — CHbbs,  0.3.,  mentions  with 
)val  a  dictum  of  Lord  Mansfisld  in  the  Earl  of  Sticking' 
hire  v.  Dru/ry  (3) — also  a  case  where  the  infant  had 
red    consideration — ''if    an   infant  pays  money    with    his 

hand,  without  a  valuable  consideration  for  it,  he 
)t  get  it  back  again/'  The  case  of  Wilson  v.  Kearse  is 
Wy  incorrectly  reported ;  but  at  all  events  it  is  over-ruled 
9  more  recent  decision  in  Oorpe  v.  Overton  (4),  where  it  was 
ed  that  an  infant  could  recover  money  paid  without  con- 
ition,  Tindal,  C.J.,  pointing  out  that  "  the  ground  of  the 
tient  in  Holmes  v.  Blogg  (2),  was  that  the  infant  had 
'^ed  something  of  value  for  the  money  he  had  paid,  and  that 
old  not  put  the  defendant  in  the  same  position  as  before/' 

in  this  case  the  plaintiff  has  received  no  benefit  of  any 
under  the  contract,  and  he  is,  therefore,  on  the  authority 
rpe  V.  Overton  (4),  entitled  to  get  back  the  50Z.  he  has  paid 
3  defendant,  such  50Z.  being  ^ill  in  the  defendant's  hands. 
)ver,  the  consideration  that  the  plaintiff  is  an  infant  is, 
ps,  unnecessary  to  our  decision,  for  in  this  case  the  contract 
)Ts  to  have  been  rescinded  by  mutual  consent,  and  there  is, 
fore,  now  no  contract,  and  I  take  it  to  be  the  law  that  where 
son  finds  a  sum  of  money  belonging  to  him  in  the  hands  of 
er,  he  has  a  right  of  action  to  recover  that  money  ;  the 
ion  of  agency  does  not  arise,  for  the  agency  has  come  to  an 
Dgether  with  the  contract. 

IN,  J.  In  all  these  cases  the  question  is — has  the  plaintiff 
ed  consideration  for  the  money  he  has  paid  ?  if  he  has  not, 
n  recover,  if  he  has,  he  can  not ;  for  it  would  be  unjust  to 
him  to  receive  the  benefit  of  the  contract,  and  also  to  get 
,he  money  he  paid  for  that  benefit.  This  is  made  clear  by 
V.  Overton  (4),  and  Ex  parte  Taylor  (5). 

TEE,  J.      The  infant  can,  no  doubt,  recover  money  paid 
a   contract,    when   he   has    received    no    consideration, 
Eden  60.  (4)  10  Bing.  252.  (5)  8  de  G.  M.  k  G.  254. 


188a. 


English 

V. 
GiBBB. 

The  C.J, 
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GiBBS. 

Foster  J. 


but  the  question  is  :  from  whom  can  he  recover?  frora 
0/  only  from  the  principal  ?  I  think  it  is  clear  that 
was  paid  to  the  defendant  merely  as  agent  for  Henna 
does  not,  therefore,  follow  that  the  money  cannot  be 
from  the  defendant  {Bulkr  v.  Earriaon)  (6) ;  and  it  sc 
that  Stephen,  J.,  was  misled  by  the  case  of  I 
Shuttleworth  (7).  In  that  case  there  are,  no  doubt,  d 
would  justify  the  conclusion  which  he  arrived  at,  but 
agent  had  paid  away  the  money  under  direction  of  hi* 
whereas  here  the  money  appears  to  be  ebill  in  the  ha 
defendant — a  most  material  distinction.  I  am,  th 
opinion  that  this  rule  should  be  made  absolute,  with  c 


Rule  ohsolute  w 


Attorney  for  appellant :  Levien. 
Attorney  for  respondent :  Gannon. 
(6)  2  Cowper  &65. 


(7)  11  A.  &  E.  92 


Oct.  31. 


The  C.J. 

Windeyer  J 

and 

Innas  J. 


M'BOBEBTS  v.  CARTER. 

-  New  trial  motion — Estoppel  hy  submission  on  preHous  ruU^^MiMcon 
— Conversation  with  party  to  tause. 

Plaintiff «  on  motion  by  defendant  for  new  trial  on  the  ground 
admission  of  evidence,  submitted,  in  the  belief  that  the  case  was  cc 
recent  decision  of  the  Court  which  had  not  yet  appeared  in  the  rep^ 
new  trial  the  evidence  in  question  was  rejected,  and  a  verdict 
the  defendant.  Plaintiff  now  moved  for  a  new  trial  on  a  ground  wi 
a  point  substantially  the  same  as  that  on  which  he  had  previoaslj  t 

Held,  that  he  was  estopped  from  arguing  the  pointy  although  he  i 
previous  motion,  have  been  mistaken  in  supposing  that  the  cane  w: 
by  any  decision  of  the  Court,  and  further  that  Ofi  the  point  had 
on  the  previous  motion  the  Court  would  not  reconsider  it. 

Defendant  during  the  trial  of  the  action  accosted  a  jtirjm&n  w 
was  not  acquainted,  and  said,  '*  Are  you  going  to  see  the  land  ?" 
juryman  replied,  "  I  think  not,  but  I  believe  we  could  settle  the  i 
by  doing  so." 

Held,  the  case  must  go  down  for  a  new  trial. 

Nbw  trial  motion. 

This  was  an  action  of  ejectment^  which  was  tried 
before  Innes,  J.,  on  the  lOth  and  13th  of  December, 
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?d  in  a  verdict  for  the  plaintiff.     The  defendant  afterwards        1^^- 
8d  a  rule  ni^tfor  a  new  trial  on  the  ground  that  the  learned   M'Bobbbts 
was  in  error  in  refusing  to  admit  evidence  to  shew  mis-      cabtkk. 
)tion  in  the  boundaries  of  the  land  comprised  in  plaintiff's 
»te  of  title,  and  on  December  7th,  1887,  the  rule  was 
absolute,   the   defendant   submitting    without   argument 
the  impression  that  the  case  was  concluded  by  Maraden 
[lister  (1). 

new  trial  began  on  June  7th,  1888,  before  Stephen,  J., 
suited  in  a  verdict  for  the  defendant,  and  the  plaintiff,  on 
1 13th,  obtained  a  rule  nisi  on  the  ground,  inter  alia,  that 
>med  Judge  was  in  error  in  allowing  the  defendant  to  go 
idence  as  against  the  plaintiff's  certificate  of  title,  inasmuch 
Crown,  through  whom  the  defendant  claimed,  was  estopped 
lisputing  the  plaintiff's  title^by  certificate. 

took  the  preliminary  objection  that  this  point  was  really 
ne  as  that  on  which  the  previous  rule  absolute  had  been 
d,  and  therefore  could  not  be  argued. 

ies  in  support  of  the  rule.  The  present  case  is  distinguish- 
3m  Marsden  v.  M'Alister  (1),  but  when  the  rule  absolute  was 
for  after  the  former  trial,  the  plaintiff  was  under  the 
sion  that  the  two  cases  were  identical,  as  at  that  time  only 
iwspaper  report  of  Marsden  v.  M'Alister  (1)  had  been 
led.  The  plaintiff,  therefore,  is  not  estopped  from 
ling  the  point. 

Chisf  Justice.  I  am  of  opinion  that  as  the  plaintiff  sub- 
on  the  previous  rule  he  is  estopped  from  arguing  this 
(which  is  substantially  the  same  as  that  on  which  the 
Ls  rule  absolute  was  granted),  although  he  may  have  been 
submit  through  a  mistake  as  to  the  effect  of  the  decision 
'sden  v.  M'Alister  (l)  ;  and  further,  as  the  Court  decided 
)int  when  the  former  rule  was  made  absolute,  we  will 
onsider  it. 


i 


DETER  and  Innes,  JJ.,  concurred. 

(1)  8  N.S.W.  L.E.  300. 
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On    November   12tfa   the  argument    was    conimi 
M*EoBBBT8  further   ground   that   one   of  the  jurymen  empane 
OiBTKB.     *^®  c^se  was  guilty  of   misconduct  in  conversing 
time    with    the    defendant    durincr   one   of  the    ad 


Nov,  12. 


The  C.J. 
Owen  J. 

and 
Foster  J. 


during  one  of  the 
of  the  trials  and  before  verdict  given «  An  afi 
been  filed  by  Septimus  William  Bowling,  manaj 
of  the  plaintiff's  attorney^  to  the  effect  that 
was  tried  on  the  7th,  8th,  11th,  and  12  th  day 
and  that  during  the  adjournment  for  lunch  on  the  1 1 
he  saw  the  defendant  in  close  conversation  with  one  * 
men  empanelled  to  try  the  case,  and  that  he  there 
to  the  defendant's  attorney,  who  called  the  defen 
The  defendant  filed  an  affidavit  stating  that  he  was  i 
conversation  with  the  juryman,  but  was  Btanding 
away  from  him  on  the  Supreme  Court  verandah  ;  tl 
passed  between  them  was  that  he  said  to  the  juryman 
going  to  see  the  land  V  to  which  the  juryman  repliec 
not,  but  I  believe  we  could  settle  the  matter  better  by 
that  there  were  people  standing  all  around,  and  tha 
were  spoken  in  such  a  tone  that  persons  round  about 
The  defendant  further  stated  that  he  did  not  know  tl 
and  that  he  had  never  seen  him  before  or  since  ;  and 
also  an  affidavit  by  the  juryman,  one  Peter  Royall,  wl 
exactly  in  every  particular  with  the  account  giv 
defendant. 

The  Court  allowed  Mr.  Bowling  to  file  a  further  i 
which  he  stated  that  the  defendant  was  speaking 
manner  as  if  he  did  not  wish  his  conversation  to  be  ov 
anyone  on  the' pathway  in  front  of  the  Supreme  Cou 
five  minutes,''  also  that  the  defendant  was  not  bU 
yards  away  from  Boyall,  but  was  much  closer  to 
Bowling  further  stated  that  so  far  as  he  could  remeic 
dant  and  Boyall  were  standing  by  themselves,  anc 
surrounded  by  people. 

Davies,  in  support  of  the  rule,  referred  to  Perdriau  v 

Sly  shewed  cause. 

(2;  9  N.S.W.  L.E.  143 
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The  C  J. 


JK  Chikf  Justice.     I  regret  to  say  this  rule  must  be  made  

ate^  and  the  verdict  set  aside.     This  action  has  already  been   M'Bobbbts 
twice^  the  second  trial  lasting  over  the  yth,  Sth,  llth^  and      cabtbb. 
Jane.     It  appears  that  during  the  adjournment  for  Innch 
me  11th  the  defendant  acoosted  one  of  the  jurymen  outside 
jourt,  and   had   a  conversation   with   him.     The  account 

by  the  defendant  as  to  what  took  place  agrees  word 
rord  with  that  given  by  the  juryman,  and  according  to 
account  the  defendant  went  up  to  the  juryman,  whom  he 
lie  had  not  known  previously  and  has  never  seen  since,  and 
io  him,  ''  Are  you  going  to  see  the  land  ?*'  to  which  the 
lan  replied,  "  I  think  not,  but  I  believe  we  could  settle  the 
)r  better  by  doing  so.''  According  to  their  affidavits  nothing 
er  passed  between  them,  and  the  conversation  took  place  in 
resence  of  a  number  of  persons,  all  of  whom  could  hear 

was  said.  Mr.  Dowling,  in  his  affidavit,  gives  a  different 
)n  of  the  affair.  According  to  his  account  the  conversation 
1  for  five  minutes,  and  though  possibly  he  may  be  wrong 
s,  for  people  are  very  liable  to  mistake  in  the  measurement 
le,  still  it  lasted  long  enough  to  enable  him  to  see  what 
foing  on  and  to  call  Mr.  M'GuUoch's  attention  to  the  fact, 
pears  to  me  that  something  more  must  have  taken  place 
the  defendant  and  the  juryman  admit ;  the  very  fact  that 
affidavits  exactly  correspond  is  in  itself  a  suspicious  cir- 
tance,  but  even  taking  the  account  which  they  give,  I  am 
inion  that  there  ought  to  be  a  new  trial.     It  appears  that  at 

time  during  the  case,  whether  before  or  after  this  con- 
bion  is  not  clear,  there  was  a  suggestion  made  by  one  of  the 
«  that  the  jury  should  see  the  land,  and  the  remark  which 
9fendant  admits  he  made  to  the  juryman  was  equivalent  to 
f  '*  if  you  saw  the  land  you  would  come  round  to  my  view, 
)ver  your  opinion  of  the  case  may  be  at  present."  Now  it 
rs  io  me  that  it  is  of  paramount  importance  in  cases  tried 
3  juries,  that  neither  party  should  approach  any  of  the 
len  under  any  circumstances  whatever,  and  I  hoped  that  the 
lent  which  the  Court  felt  compelled  to  give  in  Perdriau  v. 
\  (2)  would  have  been  a  sufficient  warning.  That  was  a  much 
r  case  than  the  present,  for  there  a  juryman  had  a  conver- 
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1888.  sation  not  with  one  of  the  parties^  but  with  a  witness,  am 
M'BoBiBTs  felt  themselves  constrained  to  send  the  case  down  for  a 
here  the  case  is  much  worse^  for  nnder  no  circutnsta 
party  to  an  action  approach  a  juryman  during  the 
approach  a  Judge  with  regard  to  a  case  which  he 
would  be  a  grave  contempt  of  Court,  and  it  is,  if 
still  more  serious  ofFence  for  one  of  the  parties  to  ha\ 
versation  with  a  juryman.  I  am,  therefore,  of  opinio 
rule  should  be  made  absolute  for  a  new  trial,  and  that 
dant  should  pay  the  costs  of  the  former  trial  and  of  tl 
since  it  is  through  his  misconduct  that  the  previou 
proved  abortive. 


Owen,  J.  I  am  of  the  same  opinion.  It  is  in 
necessary  that  jurymen  and  others  tahould  clearly  i 
that  a  party  to  an  action  is  in  no  case  justified  in  spt 
juryman  during  the  trial,  because,  independently  of  w' 
say,  the  very  fact  of  his  speaking  to  him  may  iufluenc 
man  in  his  favour.  In  this  case  we  have  only  the  evid< 
defendant  and  the  juryman  as  to  what  passed  betw 
and  it  is  possible  that  they  may  have  omitted  to  state 
their  conversation  ;  but,  even  taking  their  own  accou 
that  there  ought  to  be  a  new  trials  and  I  also  thin 
defendant  should  pay  the  costs  of  the  previous  trial  i 
present  motion. 


Foster,  J.,  concurred. 


Rule  abmlutef  tci 


Attorney  for  appellant :  Oolyer. 

Attorneys  for  respondent :  M'OuUoch  ^*  M^Oulloch, 
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Ex  paHe  ZUCKERMAN. 

)iunieipaUti€9  Ad — By-law — Ultra  vires — Musical  procession — Costs. 

'-law  made  by  a  municipal  council  to  the  effect  that  no  musical  procession 
parade  any  of  the  streets  of  the  borough  except  with  the  written 
don  of  the  mayor  is  ultra  vires. 

noN  to  make  absolute  a  rale  nisi  for  a  prohibition  directed 
e  Police  Magistrate  at  WoUongong^  the  clerk  of  petty 
us,  and  the  inspector  of  nuisances. 

)  applicant  was  a  member  of  thJd  Salvation  Army  who  had 
sentenced  to  pay  a  fine  of  32.^  and,  on  default  of  payment 
:  sufficient  distress,  had  been  committed  to  prison  for  two 
IS  for  breach  of  the  following  by-law  of  the  municipality  of 
•ngong  : — "  No  musical  procession  shall  parade  any  of  the 
3  of  the  borough  except  with  the  written  permission  of  the 
.  Any  person  or  persons  offending  herein  shall  be  liable 
Gne  of  not  less  than  twenty  shillings  or  more  than  five 
s.*'  A  rule  nisi  was  granted  on  November  5th,  calling 
ihe  respondents  to  shew  cause  why  a  writ  of  prohibition 
I  not  be  issued  to  restrain  them  from  proceeding  on  the 
idon. 


1888. 


Nov,B. 

The  C.J. 
Innes  J. 

and 
Foster  J. 


7.  Manning,  in  support  of  the  rule,  referred  to  Munro  v. 
n  (1)  ;  Johnson  y.  Mayor,  Sfc,  of  Oroydon  (2) ;  Bidet  v. 
ps  (3) ;  Bannon  v.  Barker  (4). 

«,  for  the  respondents,  submitted  to  the  judgment  of  the 


Chief  Justice.  This  by-law  does  not  stand  the  test  of 
ent.     The  only  section  of  the  Municipalities  Act  under 

the   council   could  claim  the   power   to   pass  a  by-law 

i    description  is   the    153rd;   by  that  section   they  are 

rered  to  make  by-laws  for  the  suppression  of  nuisances 

I)  57  L.T.  866 ;  3  T.L.R.  446.  (3)  10  V.L.E.  147. 

8)  16  Q.B.D.  708.  (4)  10  V.L.K.  200. 
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and  for  the  general  gov^ernmeut  of  the  borough,  but  i 
is  one  of  a  totally  different  nature^  and  cannot  in  o 
justified  under  that  section.  It  is  impossible  to  say 
passed  with  a  view  to  suppressing  a  nuisance,  since 
there  are  many  musical  processions  which  are  not  n 
for  instance,  a  regimental  band,  which,  nevertheless, 
by-law  would  have  to  get  the  written  permission  of 
before  it  could  play  through  the  streets  of  Wollongong. 
V.  Watson  (5),  a  by-law  somewhat  similar  to  this  was 
ultra  vires,  inasmuch  as  it  confeiTod  upon  the  mayor 
of  legalising  a  nuisance  and  suppressing  what  mt^ 
nuisance,  and  it  seems  to  me  that  the  reasons  upon  ^ 
case  was  decided  apply  with  at  least  equal  force  t 
before  us  now.  I  am,  therefore,  of  opinion  that  the 
void,  and  that  the  prohibition  must  go,  and  I  also  thii 
inspector  of  nuisances,  who,  it  appears,  was  the  porsx 
this  prosecution  on  foot,  should  pay  the  costs  of  this  s 


Innes  and  Foster,  JJ.,  concurred. 


Rule  absolute,  wiik  ofwt§.  i 
inspector  of  itui^nncet 
borough  of  Wollongofig, 


Attorney  for  applicant :  R.  W.  Thompmn. 
(5)  57  L.T.  366 ;  3  T.L.E  Uh 
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tODGH  OP  GRAFTON  v.  AUSPRALIAN  MUTUAL  PROVIDENT  1888. 

SOCIETY.         .  Dec.  15. 

lieipaliHes  Act — Sating — Deeiiion  of  Justices  under  s.  175 — Special  case, 

defendants  being  called  upon  by  the  plaintiffs  to  pay  rates  on  certain   p^^^^j^^J,.  "j 

les,  appealed  to  the  Jastices,  who  decided  that  the  defendants  were  liable  and 

Pendants  still  refusing  to  pay,  the  plaintiffs  sued  them  in  the  District      Foster  J. 

and  the  Judge  decided  in  favour  of  tlie  defendants. 

i  special  case  stated  by  the  D.C.  Judge,  under  s.  94  of  22  Vic.  No.  18, 

;hat  as  it  appeared  in  the  special  case  that  the  question  at  issue  had 

f  been  decided  by  the  Justices,  the  Court  were  bound  by  that  decision, 

gh  the  point  had  not  been  taken  below. 

iciAL  CASK  stated  by  Murray,  D.O.J. : — 
B  plaintiffs,  the  borough  of  Grafton,  sued  the  defendants, 
)l.  J  78.  7d.,  being  the  amount  of  a  general  rate  for  the  year 
88  of  111.  bs. ;  a  special  lighting  rate  for  the  same  period  of 
)8.  1(2. ;  a  general  rate  for  the  year  1888-89  of  13Z.  lOs. ;  and 
rial  lighting  rate  for  the  same  period  of  SI.  la.  Qd.,  assessed 
certain  lands  and  a  building  situated  in  the  plaintiff 
Lgh,  and  owned  and  partly  occupied  by  the  defendants, 
e  defence  was — (1.)  That  the  greater  portion  of  the  building 
Dccupied  by  the  Government  of  N.S.W.,  and  that  that 
>n  of  the  building  was  therefore  exempt  from  rates  under 
►3  of  t\!LQ.  Municipalities  Act,  31  Vic.  No.  12.  (2.)  That 
*  section  164  of  the  same  Act  the  notice  of  assessment  and 
n  respect  of  the  rooms  so  occupied  should  have  been  served 
the  Government  as  occupiers,  and  not  upon  the  defendants, 
ease  was  put  in  evidence  dated  September  29th,  1885,  by 
I  the  defendants  demised  to  Her  Majesty,  &c.,  for  the  term 
•ee  years  from  February  1st,  1885,  "  the  whole  of  the  first 
aud  the  large  room,  with  the  strong  room  and  lavatories 
in  on  the  right-hand  side  of  the  hall  on  the  ground  floor,*' 
ent  of  300Z.  The  lease  contains  no  provision  for  payment 
tes  by  the  lessor.  [Here  followed  a  description  of  the 
ing.]  For  the  yeurs  1886-87  and  1887-88  the  defendants 
be  Government  were  assessed  and  rated  separately,  and  the 
were  paid  by  the  defendant  society  under  protest  or  by 
ilsion  of  law,  as  to  those  imposed  in  respect  of  the  rooms 
ied  by  the  Government, 
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For  the  year  1888-89  the  defendants  were  asses 


BoBonaHor  whole  building.     On  receipt  of  notioe  of  asaessmei 

V. 

A.M.P. 


SOCIKTT. 


(which  the  defendants  admitted  haying  received),  the 
at  once  gave  notice  to  tte  council,  objecting  to  pay. 

The  defendants  also  gave  the  requisite  notice  of  ap 
8.  175  of  31  Vic.  No.  12. 

The  appeal  was  heard  before  the  Juaticea,  and  th 
confirmed. 

In  the  present  action  the  defendants  paid  into  Cou 
of  4Z.  lOs.,  being  the  amount  of  the  rates  paid  by  t 
two  previous  years  and  imposed  upon  them  in  res] 
rooms  occupied  by  them.  The  following  cases  v 
Borough  of  Newcastle  v.  Fleming  (1)  ;  Ex  parte  ' 
Borough  ofBandwick  v.  Oooper  (8). 


Mr.  Laman,  who  appeared  for  the  ]>laintifis,  content 
defendants  were  not  entitled  to  claim  exemption 
under  s.  163  of  31  Vic.  No.  12,  because  the  premise 
by  the  Government  being  certain  rooms  in  a  bm 
including  courtyards,  water-closets,  and  caretaker;: 
used  in  common  by  the  Government  and  the  defend; 
not  be  said  to  be  occupied  in  their  entirety  by  the  G 
and  that  the  whole  must  be  taken  as  one  oocnpat 
defendants,  the  exemption  only  applying  to  building 
exclusively  by  the  Government. 

Verdict  for  the  defendants. 

The  question  for  this  honourable  Court  is,  wliethet 
above  facts  that  verdict  was  right  in  law. 


Browning,  for  the  appellants.  Tlie  binldiug  is  eitl 
altogether  or  not  at  all;  s.  163  emimemtes  the 
buildings  which  are  exempt,  and  does  nofc  include  cas< 
present :  Smith  v.  Overseers  of  St,  MiehapJ  (4). 

The  Court.     Is  not  the  decision  of  the  Justices  fin? 


(1)  3  W.N.  71  &  127. 

(2)  7  S.C.E.  407. 


(3)  8  N.S.W.  L 

(4)  »  E.  &E.  3; 
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Stephen  for  the  respondents.     That  point  was  not  taken  below,        i®^» 

and  cannot  be  argued  here.  Bobough  of 

Grafton 

V, 

The  Chief  Justice.     It  appears  from  the  special  case  stated      A.M.P. 

by  the  learned  Judge,  and  it  must  therefore  have  appeared  in 

evidence  before  him,   that    the  defendants,  being  assessed   on 

the  whole  of  this  building,  had  appealed  to  the  Justices  in  petty 

sessions  on  the  ground  that  they  were  not  liable  for  rates  on 

that  part  of  the  building  which  was  occupied  by  the  Government ; 

and  further,  that  the  appeal  had  been  dismissed.     Now  section 

175  of  the  Municipalities  Act  makes  the  decision  of  the  Justices 

final,  not  only  on  the  question  of  the  amount  of  the  rate,  but 

{Waratah   Municipality  v.   Waratah  Company)  (5)  also  on  the 

principle  of  assessment,  and  that  being  so  the  learned  Judge  had 

no  jurisdiction  to  review  that  decision  or  to  hear  the  case  set  up 

by  the  defendants.     It  may  be  that  the  Justices  in  petty  sessions 

are  not  always  a  fit  tribunal  for  the  decision  of  the  very  difficult 

questions  which  may  arise  as  to  the  principle  of  assessment  in 

various  cases,  but  that  duty  is  cast  upon  them  by  the  statute,  and 

the  learned  Judge  in  giving  judgment  for  the  defendants  was 

practically  over-ruling  a  Court  whose  decision  the  Legislature 

by  the  Municipalities  Act  has  declared  to  be  final,  and  was  usurping 

a  jurisdiction  which  he  did  not  possess.     I  am  of  opinion,  there* 

fore^  that  the  verdict  should  be  entered  for  the  defendants,  with 

costs. 

WiNDSTEB,  J.  I  quite  agree  that  the  decision  of  the  Justices 
was  final,  and  that  the  District  Court  Judge  had  no  power  to  go 
into  the  question,  and  on  that  ground  alone  I  think  that  the 
verdict  should  be  entered  for  the  plaintiffs ;  but,  further  than  that, 
I  am  of  opinion  that  the  Justices  were  correct  in  their  decision, 
and  that  this  building  was  not  in  any  way  exempt  from  the 
payment  of  rents.  The  point  has  not  been  argued  by  Mr. 
Stephen,  and  its  decision  is  not  necessary  for  our  judgment ; 
but  it  appears  clear  to  me  that  the  only  cases  of  exemption  are 
those  enumerated  in  s.  163,  and  there  is  no  mention  there  of 
buildings  partly  occupied  by  the  Government. 

(5)  2  S.C.E,  N.S.  167. 
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1888.  Foster,  J.     I  concur  with  the  Chief  Justice.     I  do 

BoBouoH  OP  apoQ  myself  to  decide  the  other  questiou  at  present, 

BAPTON     j^  v7ould  admit  of  a  great  deal  of  argument.     I  a^ 

A.M.P.      incline  rather  to  the  contention  of  the  appellants,  b 
Society.  ^  .  . 

not  like  to  commit  myself  to  any  definite  expression 

FOSIBT  J. 

especially  as  we  have  not  heard  the  counsel  for  the 
on  the  point. 

Verdict  entered  for  tl 
vjitk  costs. 

Attorneys  for  appellants:    Meillon   ^^  Laman   (G 
J.  M.  Ourtis. 

Attorney    for   respondents :    Norrie    (Grafton),    I 
Jaqiiea  8f  Stephen. 


2^^^  2.        KNAPP  V.  METROPOLITAN  PERMANENT   BUILDING   A! 

Evidence — Privilege — Letter  %Driiten  **\oit}ioyJt  prejudite'^ — ZHitrw 
ip^g  Q  J  decision  of,  on  question  of  fad. 

Windeyer  J.       Lettera  written  "  without  prejudice"  with  a  view  to  effecting- 1 

Innea  J        *  *^*®®  *''®  Privileged,  but  lose  that  privilege  bo  soon  as  the  aettle 

effected.    The  decision  of  a  District  Court  Judge  on  a  quB^tion  of 

reviewed  before  the  Supreme  Court  with  the  objuct  of  tht^witif 

evidence  has  been  wrongfully  rejected. 

District  Court  appeal. 

This  was  an  action  for  work  and  labour  done  by  1 
as  architect  for  the  defendants.  It  appeared  that 
passed  between  the  parties^  through  their  attorni 
"  without  prejudice/'  with  a  view  to  a  ^settlement,  ai 
these  letters  the  plaintifF  had  offered  to  settle  the  action 
of  27Z.2s.,and  on  November  12th,  1887,  the  defendai 
this  offer  by  letter,  enclosing  a  cheque  for  that  amc 
the  plaintiff's  attorney  paid  into  his  bank.  Subse 
November  19th,  the  plaintiff's  attorney  returned  t 
informing  the  defendants'  attorney  that  no  settleme 
arrived  at  unless  he  withdrew  certain  reflections  upo 
tiff's  character  contained  in  bis  letter  of  November  1 
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reared,  tte  plaintiff's  attorney  had  only  just  read.      The        ^^^' 
3ant8  refased  to  do  this,  and  sent  back  the  271.  2«.     The      Knapp 
I  was  tried  in  May,  1888,  before  Wilkinson,  D.O.J.,  who      mbtko- 
'd  to  allow  the  defendants  to  put  in  evidence  the  plaintiffs    ^^l^^^^ 
9  and  cheque  in  support  of  a  plea  of  accord  and  satisfaction.  Association 
ave  a  verdict  for  the  plaintiff.     The  defendants  appealed. 

fey,  in  support  of  the  rule,  cited  Holdsworth  v.  Dimsdale  (1.) 

ipsouj  A.  G.,  and  Field  shewed  cause.  Holdsworth  v. 
iale  (1)  is  not  in  point.  The  learned  Judge  refused  to  admit 
letters  because  he  found  that,  as  a  matter  of  fact,  there  had 
no  settlement,  and  on  a  question  of  fact  his  decision  is  final. 

E  Chief  Justice.     This  case  must  go  down  for  a  new  trial. 

of  opinion  that  the  letters  and  cheque  were  improperly 
edj  for  it  is  evident  that  there  was  a  stage  in  the  course  of 
orrespoodence — namely,  on  September  12th — when  there 

distinct  offer  made  by  the  plaintiff  to  the  defendants,  that 
)  defendants  would  send  a  cheque  for  27Z.  2s.  the  plaintiff 
1  accept  it  in  full  satisfaction  of  his  claim ;  then  after  some 
delay,  a  cheque  for  that  amount  was  sent,  and  reached  the 
I  of  the  plaintiffs  attorney,  who  kept  it  for  a  week,  and  at 
nd  of  that  time,  seeing  some  reflections  upon  the  plaintiffs 
rCi^r  iii  the  letter  which  accompanied  the  cheque,  returned 
ioney  to  the  defendants.  Now,  in  my  opinion,  as  soon  as 
heqiie  was  sent  by  the  defendants  there  was  a  settlement  of 
ise,  and  the  letters  which  had  passed  between  the  parties 
open  lost  their  privilege,  and  were,  therefore,  admissible  in 
nee.  This  is  the  common-sense  view  of  the  matter,  and  is 
^ordance  with  the  law  laid  down  in  the  case  cited  by  Mr. 
f.  It  was  argued  by  the  Attomey-Gfeneral  that  the  learned 
)  decided  that  the  letters  were  inadmissible  because  there 
a  fact  been  no  settlement,  and  that  as  his  decision  was  fiual 
[juestion  of  fact,  we  could  not  decide  that  there  had  been  a 
ment,  and  that,  therefore,  the  case  cited  does  not  apply ; 
Ithough  we  cannot  review  the  decision  of  the  Judge  on  the 

(1)  19  W.K.  798. 
.K.,  Vol.  IX.,  Law.  2  H 
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Knapp 


n 


facts  pat  before  him  in  evidence  in  the  case  itd< 
doubtedly  have  the  power  to  overrule  him  on  questi 
when  we  have  to  decide^  not  whether  the  verdict  wi 
whether  certain  evidence  was  or  was  not  admissible 
those  facts  are  material  to  our  decision.  I  think,  the 
the  rale  should  be  made  absolute,  aud  the  case  sent 
new  trial. 

WiNDBTBR  and  Innes,  JJ.,  concurred. 

Rale  ahsolutfi,  « 

Attorney  for  appellants  :  ElioU  Metfer, 
Attorneys  for  respondent :  Deane  ^*  Deaiie. 


J't»e27. 
Noi\  8. 


IsiitPJt  J. 

stid 
F*f»tiir  J. 


THE  PORT  JACKSON  STEAMSHIP  <:0.  fK  MAYi 

Evidence — Lihel — Lott    manuscript    of  arficfe — Secomiarif   »?rtd*i 

produce. 

In  an  action  for  libel  against  the  writiT  of  an  aiiii.le  in  a  newdi 
is  not  proved  to  the  satisfaction  of  the  presidinjj;  Jiid^t*  Ihat  the 
the  article  is  lost,  the  presiding  Judge  Ims  the  lixetudivt^  puw^  i 
as  to  whether  notice  to  produce  is  necesbary. 

Nbw  trial  motion. 

Action  for  libel  tried  before  the  Ghief  Jmtice  c 
November,  1887.  The  libel  was  contained  in  an  ar 
"  Floating  Coffins/'  published  in  the  Figaro,  commei 
management  by  the  plaintiffs  of  their  harbonr  passe: 
and  the  defendant  was  sued  as  the  writer  of  the  arti( 

O'Hara,  the  printer  of  the  paper,  Wixs  called,  and  i 
to  get  copy  from  Bemdt  the  proprietor^  and  fi-om 
dant.  He  thought  he  got  the  MS,  of  the  article  fron 
He  was  asked  in  whose  handwritini^  the  MS.  was 
disallowed  till  it  was  shewn  that  notice  to  produc 
given. 

Defendant  was  then  called  and  asked  :  "  Do  yoi 
article  'Floating  Cuftins  T '*     Witueas  refused    to 
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ou.  His  Honour  supported  the  objection,  on  the  ground 
.6  might  be  criminally  responsible.  Question  withdrawn. 
)  executor  of  Berndt,  the  proprietor,  who  had  died  since 
tide  was  published,  said  that  he  had  searched  among  the 
8  of  deceased  but  could  not  find  the  MS.  Further 
ination  as  to  the  MS.  was  stopped. 

notice  to  produce  the  MS.  had  been  given,  and  an  appli- 
i  for  leave  to  serve  such  notice  on  defendant  in 
^  was  refused.  Secondary  evidence  tracing  the  MS.  and 
Dg  the  handwriting  and  contents  was  tendered,  but  rejected 
e  ground  that  the  Judge  was  not  satisfied  with  the  proof  of 
Eind  there  being  no  notice  to  produce. 
e  plaintiffs  then  accepted  a  nonsuit. 


1888. 

POKT 

S.S.  Co. 

V. 

Matie&b. 


lomotis,  Q'C,  and  O'Connor  moved  to  set  the  nonsuit  aside, 
e  grounds — (I)  That  his  Honour  should  have  allowed  the 
dant  to  be  asked  as  to  the  destination  of  the  MS.,  notwith- 
ing  want  of  notice  to  produce.  (2)  That  his  Honour  should 
allowed  evidence  to  be  given  of  the  MS.  having  come  to 
ands  of  the  proprietor  of  the  Figaro  after  publication,  and 
I  having  been  lost  in  the  hands  of  his  executors,  with  the 
of  giving  secondary  evidence  of  its  contents,  without  notice 
oduce. 


June  27. 


e  defendant,  who  conducted  his  own  case  at  the  trial,  did 
ow  appear. 

Our.  adv.  vult. 
November  the  8th,  Nov.  8. 

G.  Innbs,  J.,  read  the  judgment  of  the  Court  (Innes, 
ILL  and  Foster,  JJ.)  : — On  the  hearing  on  the  27th  June 
f  the  rule  nisi  herein,  the  case  of  Doe  on  the  demise  of 
ps  V.  Morris  ( I )  was  mentioned  to  counsel  by  Mr.  Justice 

as  being  an  express  decision  in  favour  of  the  ruling  of  the 
Justice  on  the  question  of  the  necessity  of  notice  to  produce 
^ven.  On  referring  to  the  notes  of  his  Honour  the  Ohief 
3,  it   appears  to  us  that  no    exception    can  be  sustained 

(1)  8  A.  &  E.  46. 
2H2 


^ 
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Port 
Jackson 
S.S.  Co. 

r. 
MATSR8. 

Innes  J. 


against  his  having  so  ruled  at  nisi  pritM,  and  the  case  Harveu  v. 
Mitchell  (2)  shews  that  the  presiding  Judge  has  the  exclusire 
cognisance  of  determining  as  to  notice  to  produce  being  necessary 
or  not.  We  are  of  opinion  that  the  rule  nisi  should  be  discharged 
with  costs. 

Order  accordingly. 

Attorneys  for  plaintiffs :  Oreagh  Sf  Williams, 
On  NoTember  90th  lea^e  was  granted  to  appeal  lo  the  Privy  Council. 
(2)  2  M.  &  Bob.  866. 


Oct.  81. 
Dee,  14. 


TheOJ. 
DeffeU  J. 

and 
Foster  J. 


THE  CITY  BANK  v.  BEYNOLDS  and  Othbbs. 

Quarantee — Joint  and    several — Overdraft — Mone^f    advaticed    before   obtaimiag 
eigtikituree  of  all  the  guarantors. 

The  defendants,  directors  of  a  company,  applied  to  the  plaintiff  bank  for  ftn 
overdraft,  to  be  secured  by  a  guarantee  signed  by  seiEen  geotlemen  named  in  tbe 
application.  The  application  was  granted  by  letter  from  tbe  manager,  "  apca 
the  joint  and  several  guarantees  of  the  parties  named." 

Five  of  the  guarantors  including  R.,  having  signed,  the  bank,  at  the  esproe 
request  of  four  of  the  directors  not  including  B.,  advanced  moneys  withoat 
obtaining  the  other  two  signatures.  B.  had  signed  the  guarantee  before  any  of 
the  others,  and  was  not  present  when  the  request  to  advance  was  made. 

Reld,  that  B.  was  not  liable,  as  he  must  have  signed  the  guarantee  on  the  fsith 
and  understanding  that  no  money  would  be  advanced  except  on  tbe  terms  men- 
tioned in  the  manager's  letter. 

New  trial  motion. 

This  was  an  action  on  a  guarantee  given  by  the  defendants  to 
secure  an  overdraft.  The  case  was  tried  before  Stephen,  J.,  aod 
a  jury  of  four,  on  the  12th  and  13th  of  June^  and  a  verdict  was 
found  for  the  plaintiffs  for  524i  15s.  6d. 

The  facts  are  stated  in  the  judgment  of  the  Court. 

On  the  13th  of  August  a  rule  nisi  for  a  new  trial  was  granted 
on  the  ground  that  there  being  no  evidence  that  the  defendant 
Reynolds  assented  to  any  alteration  of  the  original  agreement 
contained  in  the  letters,  the  verdict  ought  to  have  been  fonnd 
for  the  defendants,  or  for  the  defendant  Reynolds. 
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1  the  31st  October,  isas, 

^ydon  moved  to  make  the  rule  absolute.     Hamilton's  Aua-   ^^'^^^^^ 
an  Banking  Law,  p.  154  ;  Evans  v.  Bremridge  (1) ;  Gudgeon   Bbtnolds. 
essett  (2) ;    Pym  v.    Campbell  (3) ;    Wallis  v.    Littell  (4) ; 
y  V.  Moroney  (5). 

y  for  the  plaintiffs.  Oolyer  on  Guarantee,  p.  194  ;  Home  v, 
9dale  (6) ;  DaZZo*  v.  Walla  (7) ;  Traillv.  Gibbons  (8)  ;  Ooy^e 
[jjfctcfe  (9) ;  Oumberledge  v.  Lawson  (10). 

Owr.  odt?.  vwZ^ 

1  the   14th  December,    the  judgment    of    the  Court  was     2)«c,  14, 
ered  by 

iR  Chief  Justice.  This  was  an  action  brought  against  the 
idants,  five  of  the  directors  of  the  Sydney  Mining  Club  and 
lange  Company,  Limited,  upon  a  guarantee  given  by  the 
iidants  to  secure  to  the  plaintiff  bank  the  repayment  of 
jys  advanced  to  the  company.  The  defence  was  upon  equit- 
grounds  that  there  being  seven  directors  of  the  company  it 
agreed  that  all  should  sign  the  guarantee  before  any  money 
Id  be  advanced  thereon,  and  that  the  plaintiffs  had  advanced 
jys  to  the  company,  although  five  only  of  the  seven  directors 
iigned  the  guarantee.  Evidence  was  given  on  behalf  of  the 
tiffs  that  they  advanced  the  money  at  the  express  request  of 
defendants  to  do  so  before  obtaining  the  signatures  of  the 
'  directors.  This  statement  was  denied  by  the  defendants, 
he  jury  having  found  for  the  plaintiffs,  and  there  being  no 
;ion  raised  that  the  verdict  is  against  evidence,  the 
ig  of  the  jury  on  that  point  cannot  be  affected, 
t  with  respect  to  one  of  the  defendants,  Reynolds,  we  think 
ar  that  he  was  not  present  when  the  request  to  pay  before 
e  signatures  were  obtained  was  made  to  the  bank,  he  having, 
{t,  signed  the  guarantee  first,  and  when  no  other  of  the 

(1)  2  K.  &  J.  174 ;  8  De  G.  M.  &  G.  100.        (6)  9  M.  &  W.  829. 

(2)  6  El.  &  Bl.  986.  (7)  29  L.T.  599. 

(3)  6  El.  &  Bl.  870.  (8)  2F.&F.  358. 

(4)  31  L.J.  C.P.  100.  (9)  22  W.B.  641. 

(5)  8  Ir.  C.L.E.  654.  (10)  1  C.B.  NJ3.  709,  727 
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1888.  defendants  were  present^  and  therefore^  so  far  as  lie  is  concerned, 
CiTT  Bank  the  question  of  .his  liability  will  depend  upon  the  contract  whicli 
BBTK0LD8.  ^^^  ^"  ^^^  ^^^^  instance  entered  into  between  the  bank  and  the 
The  C.J.  ^ii*6ctor8  of  the  company.  If  that  contract  was  that  the  guarantee 
was  not  to  be  effective  until  signed  by  all,  and  that  when  he 
signed  alone  he  did  so  on  this  condition — if,  in  fact,  he  signed  the 
contract  on  the  faith  and  understanding  that  all  the  others  must 
sign^  and  this  was  known  to  the  plaintiffs,  then  he  is  not  Uable. 
It  becomes  necessary,  therefore,  to  consider  carefully  what  the 
original  contract  was,  and  its  effect.  The  contract  was  originated 
by  a  Iett3r  written  by  the  secretary  of  the  company  to  the  manager 
of  the  plaintiff  bank,  and  was  in  these  words : — "  20th  April, 
1887. — Dear  sir, — I  beg,  on  behalf  of  the  above  company,  to 
apply  for  an  overdraft  not  exceeding  500Z.,  to  be  secured  to  yoa 
by  a  guarantee  signed  by  the  following  gentlemen  : — James  Hunt, 
Oxford  Hotel ;  James  Steers,  managing  partner  Messrs.  Perme- 
wan,  Wright  &  Co. ;  R.  H.  Reynolds,  74  Pitt-street  ;  R.  M. 
Vaughn,  M.P.  for  Grenfell ;  James  Fletcher,  M.P.  for  Newcastle ; 
J.  S.  Richardson,  King-street ;  J.  Henschberg,  Pitt-street.  The 
above  are  the  first  board  appointed,  and  the  overdraft  is  only 
required  to  aaticipate  calls  and  subscriptions  on  a  capital  of 
25,000/.,  as  will  be  seen  by  a  prospectus  appended  hereto.  Yours 
truly,  John  Clarke,  secretary."  This  letter  was  answered  as 
follows  : — "  John  Clarke,  Esq.,  secretary  Sydney  Mining  Club 
and  Exchange  Company,  Limited,  80  Pitt-street,  Sydney.  22nd 
April,  1887.  Dear  sir, — The  application  in  your  letter  of  the 
20th  instant  has  been  granted  upon  the  joint  and  several  gua- 
i^ntees  of  the  parties  named,  and  upon  their  calling  at  the  bank 
and  signing  the  guarantee  the  money  will  be  placed  at  the  dis- 
posal of  the  company.  Tours  faithfully,  William  Neill,  manager." 
These  two  letters  form  the  contract  between  the  parties.  Now  it 
will  be  noticed  that  the  plaintiffs  are  asked  to  make  an  advance 
upon  a  guarantee  signed  by  seven  persons,  and  they  are  informed 
that  these  seven  persons  are  the  first  board  of  directors  appointed 
by  the  company,  and  the  plaintiffs  undertake  to  place  the  money 
asked  for  at  the  disposal  of  the  company  upon  the  seven  persons 
so  forming  the  board  calling  at  the  bank  and  signing  the  gua- 
rantee upon  their  joint  and  several  security.     This  being  so,  it 
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ws  to  US  clear  that  when  the  defendant  Reynolds  called  at        i^^* 

ank  and  signed  the  guarantee  before  any  of  the  others  did   Citt  Bank 

5  must  have  done  so  on  the  faith  and  understanding  that  no   bbynolds. 

y  would  be  advanced  except  on  the  terms  mentioned  in  the     rpj,g  ^  j 

•  from  the  plaintiffs'  manager.    We  think,  therefore,  the  case 

within  the  authority  of  Evans  v.  Bremridge  (11).     In  Oum- 

Ige  V.  Lawson  (12),  a  case  cited  on  behalf  of  the  plaintiffs,  it 

leld  that  a  plea  which  set  forth  that  one  surety  signed  on  the 

3SS  condition  that  a  co-surety  would  do  so,  and  that  this 

ition  was  not  performed,  would  be  a  good  plea.     The  case  of 

?  V.  Elphick  (13)  was  much  relied  upon  by  the  plaintiff's 

^el,  but  that  case  carries  the  matter  no  further  than  Cvm- 

l^e  V.  Lawson  (12)  in  deciding  that  when  one  of  two  intend- 

ureties  sign  the  instrument  without  any  express  condition 

he  other  surety  will  sign,  he  is  liable  although  the  other  does 

ign.  Here  we  think  that  express  condition  is  to  be  found  in 

;fcter  of  the  plaintiff's  manager,  when  taken  with  the  letter  to 

li  it  was  a  reply.     We  are  of  opinion,  therefore,  that  the 

idant  Reynolds  signed  this  guarantee  upon  the  faith  and 

rstanding  that  the  contract  contained  in  these  two  letters 

1  be  carried  out,  and  this  being  so,  he  is  not  liable  in  this 
ri.     The  rule  nisi  for  a  new  trial  must  be  made  absolute  with 

with  regard  to  him,  and  discharged  with  costs  as  regards 
ther  defendants.  The  costs  of  the  last  trial,  so  far  as  the 
dant  Reynolds  is  concerned,  to  abide  the  event  of  the  second 

Order  accxyrdingly, 

homeys  for  plaintiffs  :   Dawson  ^*  Son. 
orneys  for  defendants  :  Stephen  Sf  Ickerson. 

2  K.  &  J.  174;  8  De  G.  M.  &  G.  100.  (12)  1  C.B.  N.S.  709. 

(13)  22  W:ll.  541. 
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Nov,  28. 

Windeyer  J. 

Stephen  J. 

and 

Owen  J. 


BAREY  V.  TULLY. 
TEREY  V.  TULLY, 

Maliciovis  prosecution — BetuonahU  and  prohQ,hU  caiae— f^noranfut 
— Master  and  Servants  Act,  20  Vic,  No.  28,  ».  2, 

The  plaintiflPs,  B.  and  T.,  signed  agreementa  to  work  for  the 
shearers.  B.  commenced  work  under  his  agreement,  T.  did  not.  I 
then  left  the  defendant's  station  without  permiasiou,  and  the  d 
secuted  them  under  20  Vic.  No.  28,  s.  2.  The  Justices  dismiEwed  1 
tions,  as  it  appeared  that  the  defendant  had  not  signed  the  agreeir 
he  heard  the  plaintiffs  had  left.  The  plaint Iffa  then  brought  thei 
malicious  prosecution,  and,  in  order  to  shew  malice  and  want  of  rf 
probable  cause,  relied  on  the  fact  that  the  defendant  had  signed  tb 
after  the  offence  had  been  committed  in  order  to  enJible  himself 
Each  plaintiff  recovered  a  verdict. 

Held,  on  motion  to  enter  verdicts  for  the  defendant, 

As  to  B.,  that  having  commenced  his  work,  no  written  agreemei 
sary  under  20  Vic.  No.  28,  s.  2,  and  that  he  should  have  been  com 
Justices. 

And  as  to  T.  {per  Windbtkb  and  Owiw,  jj, ;  Stephen,  J., 
that,  since  all  the  evidence  went  to  shew  that  the  defendant,  in 
agreement  when  he  did,  had  acted  under  a  mistaken  impreasion  i 
and  in  ignorance  that  such  signing  was  in  any  w&y  contmry  U 
was  no  evidence  of  malice  or  want  of  reasonable  and  probable  oau^ 
jury. 

New  trial  motion. 

These  were  two  actions  for  malicious  prosecution,  ^ 
tried  together  before  Sir  Geo.  Inne^^,  J.,  on  the  21st  J 
1887.  The  jury  found  a  verdict  in  each  case  for  the  } 
80Z.  Leave  was  reserved  to  the  defendant  iu  each  ca 
to  enter  a  nonsuit,  or  a  verdict  for  defendant. 

The  facts  and  evidence  are  fully  stated  in  the  ji 
Windeyer,  J. 


Gibson  and  Newham  now  moved  to  enter  verdic 
cases  for  the  defendant  on  the  grounds  (1)  that  the  ve: 
against  evidence,  and  (2)  that  the  plain  tiff  a  did  oot 
evidence  of  malice,  or  of  the  absence  of  reasonable  an 
cause.  Abrath  v.  North-Eastern  Railway  Go,  (1) 
Mitchell  (2)  ;  Johnson  v.  Emerson  (3>  ;  20  Vic.  No,  2^ 
(1)  11  Q.B.D.  440.        (2)    A.M.  &  0.  2U.        (3)  L.R.  6  Ej 
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Connor  for  the  plaintiffs.  Every  master  must  be  taken  to 
r  the  law  of  mast'er  and  servant.  The  mistake  in  the  law 
r  the  Master  and  Servants  Act  made  by  the  defendant  was 
st  egregious  one^  and  was  put  to  the  jury  as  some  evidence 
alice  and  want  of  reasonable  and  probable  cause^  and  the 
as  they  were  entitled  to  do,  took  that  view  of  the  case. 
%well'8  dictum  in  Johnson  v.  Emerson  (3)  does  not  go  the 
ih  of  stating  that  when  there  is  a  mistake  in  law^  however 
3,  no  action  will  lie. 


1888. 


Barry 

V. 
TULLY. 

Tkrby 

V. 
TULI.V. 


INDBYEB,  J.  The  matter  before  us  arises  out  of  two  a<5tions 
lahcious  prosecution  against  the  same  defendant,  which  were 

together  in  September  last  before  his  Honour  Mr.  Justice 
9  and  a  jury  of  four.  The  circumstances  disclosed  at  the 
were  that  the  two  plaintiffs,  George  Terry  and  Cornelius 
y,  who  were  shearers,  went  to  the  defendant's  station,  and 
ed  with  his  manager  to  do  certain  work  at  the  shearing  shed. 
I  plaintiffs  signed  a  coii tract  containing  the  terms  and  con- 
ns by  which  their  work  as  shearers  was  to  be  regulated, 
contract  should  then  in  the  ordinary  way  have  been  signed 
le  defendant,  but  it  was  in  evidence  at  the  trial  that  the 
idant,  who  lived  at  the  home  station  some  six  miles  off,  and 
was  not  at  the  woolshed  every  day,  was  in  the  habit  of 
ng  the  contracts  in  batches  whenever  he  happened  to  be  at 
hed.  The  contracts  signed  by  the  plaintiffs  were  left  for 
lefendant's  signature,  but  were  not  at  once  signed  by  him. 
plaintiff  Barry  commenced  work  under  his  contract ;  Terry, 
fh  he  had  signed  the  contract,  did  not  commence  work. 

this  state  of  affairs,  a  day  or  two  after  Barry  had  com- 
!ed  work,  the  plaintiffs  went  together  to  the  manager  and  took 
3tion  to  one  of  the  clauses  of  the  contract,  and  stated  that  they 
not  going  to  stay  any  longer  and  intended  to  leave  the  shed. 
B  was  a  conflict  of  evidence  at  the  trial  as  to  whether  the 
iger  consented  to  the  course  which  the  plaintiffs  proposed  to 
in  breaking  their  agreement ;  the  manager  stating  that  he 
no  such  consent,  the  plaintiffs  saying  that  he  had.  Whether 
jonsent  of  the  manager  was  obtained  or  not,  both  plaintiffs 
be  station  on  the  morning  of  Tuesday,  the  23rd  of  August. 


478 


OASES  AT  LAW 


1888. 


Barrt 

TULLT. 
TlllBY 

V. 
TULLT. 


On  the  same  day  the  defendant  was  told  by  the  ma 
they  had  gone.  It  then  appears  that  the  defoodaut 
name  to  the  contracts  already  signed  liy  th^  plain tif 
as  he  said,  no  idea  that  there  was  anytliin^  improper  i 
The  defendant  then,  on  the  following  da  yjmving  co 
WindeyerJ.  solicitor,  laid  informations  against  both  plaintiffs  chat 
under  the  second  section  of  the  Maj^ter  and  Serva: 
Vic.  No.  28,  in  Barry's  case  with  absenting  himse 
reasonable  cause,  and  in  Terry's  case  with  not  comii 
work  according  to  his  contract. 

The  cases  were  heard  before  the  Court  of  Petty 
Bourke,  when  the  attorney  retained  by  the  defendan 
point  that  the  agreements  had  not  been  signed  by  ' 
the  men  left  the  station.  The  Justices  held  the  obje< 
and  dismissed  both  cases.  The  plaintiffs  thereupo 
these  actions  for  malicious  prosecution,  and  in  each  caj 
a  verdict  for  80Z. 

It  is  now  sought  to  have  these  verdicts  set  aside  t 
for  the  defendant  on  the  grounds  that  the  verdicts  w 
evidence,  and  that  the  plaintiffs  did  not  give  any 
malice  or  of  the  want  of  reasonable  and  probable  cans 

With  regard  to  the  case  of  Barry,  whtJ  entered  up4 
formance  of  his  service  and  then  went  away,  there  n 
that  the  Justices  were  wrong  in  dismissing  the  ca 
should  have  been  convicted,  because  the  second  sec 
Master  and  Servants  Act  makes  a  plain  distinction  I 
case  of  a  man  not  entering  upon  his  work  where  he  h 
to  do  so  under  a  written  contract  signed  by  both  parti 
case  of  a  man  who,  whether  there  is  any  written  contj 
has  left  the  service  upon  the  performance  of  whi 
actually  engaged,  without  reasonable  cause.  In  t 
Barry,  then,  I  am  of  opinion,  and  we  are  all  agieed, 
was  reasonable  and  probable  cause  for  the  prosecut 
the  plaintiff  has  been  able  to  bring  his  action  at  all  wi 
the  mistaken  action  of  the  Justices  in  diamisaing  the  c 

Coming  now  to  the  case  of  Terry,  w  ho  was  charge 
commencing  his  work  according  to  his  ctmtraet,  % 
determine  whether,  under  the  circumatances   stated  c 
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gning  of  the  agreement  by  the  defendant,  there  was  reason-        i^^- 
tnd  probable  cause  for  the  institution  of  proceedings  before       BAitur 

r. 
'®S.  TULLT. 

w  it  is  quite  clear  from  the  case  of  Abrath  v.  The  North-  Tkbut 
m  Railway  Co,  (4),  that  the  onus  of  proving  want  of  Tullv- 
nable  and  probable  cause  lies  upon  the  plaintiff.     He  has  to  wind^itf^j  J. 

out  plainly  that  there  was  an  entire  absence  of  reasonable 
irobable  cause  ;  prima  facie  evidence  of  its  absence  is  not 
fh,  and  it  follows  that  if  the  matter  is  left  in  doubt,  if  the 

does  not  distinctly  incline  in  favour  of  the  plaintiff,  the 
idant  is  entitled  to  a  verdict, 
e  contention  on  behalf  of  the  plaintiff  Terry  is  that,  inas- 

as  when  he  left  the  station,  the  contract  under  which  he 
mgaged  to  work  not  having  been  signed  by  the  defendant 
ill  as  by  the  plaintiff,  no  offence  was  committed,  and  this  is 
I  on  as  shewing  want  of  reasonable  and  probable  cause  on 
art  of  the  defendant.  It  is  also  contended  that  the  fact  of 
lefendant  afterwards  signing  the  agreement  is  sufficient 
nee  of  malice  to  justify  the  verdict,  as  it  is  said  that  it  was 
to  the  jury  to  believe  that  the  defendant  signed  it  with  the 
t  of  enabling  himself  to  take  criminal  proceedings,  and  that 
ust  be  taken  to  have  known  that  it  was  an  improper  thing 

there  had  been  a  properly  signed  agreement  before  the 
ces  it  would  undoubtedly  have  been  their  duty  to  convict, 
question,  then,  is,  whether  this  signing  of  the  agreement 
e  defetidant  subsequently  to  the  occurrence  of  the  alleged 
36  is  evidence  to  shew  malice  and  a  want  of  reasonable  and 
kble  cause,  so  as  to  distinguish  the  case  we  are  now  con- 
ing from  that  of  the  plaintiff  Barry.  In  order  to  make  out 
s  way  the  absence  of  reasonable  and  probable  cause  from  the 
3f  the  subsequent  signing  of  the  agreement,  the  plaintiff 
shew  that  the  defendant  ought  to  have   known   that  he 

not  take  proceedings  under  this  section  of  the  Master 
Servants  Act  in  the  absence  of  a  contract  signed  by  both 
ysj  and  that  his  ignorance  on  this  point  of  law  is  enough  to 

him  answerable  on  the  ground  of  want  of  reasonable  and 
kble  cause. 

(4)  11  Q.B,D.  440. 
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Babry 

V. 
I'ULLT. 

Terry 

V. 
TULLY. 


I  am  of  opinion  that  the  absence  of  reasonable  and  pre 
cannot  be  established  in  .this  way  by  shewing  that  thi 
acted,  as  he  appears  to  have  done,  undor  a  mis  taken  it 
was  the  law.  The  law  upon  this  subject  is  well  laid  dow 
Bramwell  in  the  case  of  Johnson  v.  Emerson  (o),  where  h 
Windeyer  J.  wrong  the  defendant  is  wrong  in  point  of  law.  I  think 
is  the  case  an  action  for  malicious  proceed ingi*  without 
and  probable  cause  is  not  maintainable.  ,  .  .  \ 
public  prosecutor,  private  prosecu  tors  have  trouble 
encounter,  and  I  think  it  would  be  most  mischievous  i 
to  be  told  that  they  would  be  liable  if  they  made  a 
point  of  law,  and  the  tribunal  agreed  with  them.  1 
gant  case  has  been  put  of  a  lawyer  of  great  repute,  c 
to  and  persuading  an  ignorant  magistrate  that  a  It 
been  committed,  when  there  was  no  pretence  for  savin 
a  thing  would  be  very  discreditable  to  the  lawyer  and 
trate;  to  the  latter  for  his  ignorance  or  deference  t 
plainant's  opinion.  But  on  principle,  it  is  better  that 
wronged  in  such  a  case  should  be  without  remedy;  l1 
every  case  it  should  be  open  to  a  prisoner  pros  ecu  ted 
the  law  was  so  egregiously  mistaken  that  there  was 
reasonable  and  probable  cause." 

That  proposition  is  one  which  in  every  way  com  manda 
It  is  a  principle  on  which  this  Court  has  acted  i 
cases,  for  it  has  been  held  that  a  per.son  cannot  be  fo 
of  making  a  false  pretence  where  the  matter  depenc 
knowledge,  as,  for  instance,  where  a  man  represents 
have  a  good  title.  It  would,  in  my  <tpmton,  be  very  ch 
make  persons  answeral)le  in  this  foria  uf  action  whei 
made  a  mistake  on  a  point  of  law,  and  to  allow  that  t 
want  of  rea.sonable  and  probable  cau.se  on  their  part 
proceedings. 

How  can  it  be  said  that  a  man  lias  acted  without 
and  probable  cause  because  he  fails  to  see  that  the 
legal,  and  it  may  be  highly  technical,  element  wanfcit 
to  bring  the  person  against  whom  he  is  proceeding  wi 
of  the  law  ?  Of  course  it  might  be  that  a  mistake  in 
(5)  L.£.  G  £x.  at  ^65. 
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%de  of  so  palpable  and  egregious  a  character  as  to  shew 
e  on  the  face  of  it ;  but  to  hold  a  man  liable  for  not  putting 
rect  construction  upon,  or  being  aware  of  the  provisions  of 
ct  of  Parliament,  appears  to  me  to  be  wrong  in  point  of 
Is,  and  contrary  to  the  spirit  in  which  the  law  should  be 
Qistered. 

at  the  defendant  in  this  case  did  act  under  a  mistaken 
sssion  as  to  the  law  of  the  case  seems  to  be  evident.  He 
'  that  Terry  had,  so  far  as  he  was  concerned,  done  all  he 
[  to  bind  himself  to  the  agreement  by  signing  it,  and  it 
8  to  me  to  be  very  easy  and  natural  for  a  layman  to  make 
aistake  of  supposing  that  all  that  was  wanted  was  that  he 
Id  sign  it  himself.  Those  who  are  not  lawyers  cannot  be 
cted  to  know  all  the  particulars  of  a  statute,  and  it  appears 
e  as  a  lawyer  quite  possible  for  a  layman  to  make  the  mis- 

of  supposing  that  he  was  a  party  to  the  agreement 
)ut  signing  it,  and  that  having  already  in  reality  assented 
e  making  of  the  contract  by  his  manager,  it  m&s  open  to 
bo  sign  it  at  any  time,  and  so  complete  the  evidence  that 
ad  assented  to  the  contract.  The  defendant,  moreover, 
e  that  he  was   not  aware   when  he  laid    the   information 

he  ought  to  have  signed  the  agreements  before  he  did, 
had  no  idea  the  point  could  be  taken,  and  it  seems 
ctually  consulted  his  solicitor,  whether  on  this  point  or 
loes  not  appear  ;  but  the  consultation  with  a  legal  adviser, 
fh  of  course  not  a  complete  exoneration,  is  always  an 
rtant  element  to  be  taken  into  consideration.  The  evidence 
le  case  on  this  point,  so  far  as  I  can  see,  is  all  one  way, 
ily,  that  the  defendant  acted  under  a  misapprehension  of  the 
on  the  subject,  and  that  he  believed  the  statement  of  his 
ger,  who  told  him  the  plaintiff  had  gone  away  without 
.  For  these  reasons,  I  am  of  opinion  that  in  Terry's  case 
the  verdict  must  be  entered  for  the  defendant,  on  the  ground 
the  plaintiff  failed  in  proving  an  absence  of  reasonable  and 
ibie  cause  for  the  prosecution  in  respect  of  which  the  action 
brought. 

BFHBN,  J.  I  agree  that  in  Barry's  case  the  verdict  must  be 
©d   for  defendant.     As  to   Terry's  case   I   am   unable   to 
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1888.  concur  with  their  Honours.  I  ailmit  thtit  tlie  ^i 
morally  guilty  of  the  ofiEenoe  for  wliicli  lie  waa  pros 
the  defendant  acted  bona  fide  in  the  matter,  and  that 
of  proof  lies  on  the  plaintiff;  but  I  am  of  opini 
circumstances  under  which  the  agreement  was  sig 
Stephen  J.  prosecution  instituted  afforded  some  evidence  ( 
reasonable  and  probable  cause  on  which  the  jury  we: 
to  act,  and  that  it  was  open  to  them  to  take  the 
probably  they  did,  viz.,  that  the  defendant  signed  th 
not  in  ignorance  of  the  law,  but  ti>  enable  himself  to 
warrants. 

A  person  who  institutes  a  prosecution  may,  ] 
reasonably  expected  to  read  the  sectiou  under  which  1 
The  language  of  the  2nd  section  of  the  Master  a 
Act  could  not  be  plainer  than  it  is.  A  man  of  ordii 
gence  could  hardly  make  the  mistake  that  the  def 
he  did.  It  was  within  the  province  of  the  jury  to  say  tl 
evidence  th^y  could  not  believe  that  tlit^  defendant  re 
that  any  offence  had  been  committed  by  Terry,  I  t 
fore,  that  there  was  some  evidence  of  want  of  rea.5 
probable  cause.  There  is,  of  course,  no  evidence 
malice,  but  the  jury  are  entitled  to  infer  malice  from 
of  reasonable  and  probable  cause. 

As  to  the  question  of  non-liability  where  a  mistak 
been  made,  I  think  it  is  dangerous  to  take  a  p 
judgment,  and  from  it  to  lay  down  so  broad  aprinci 


Owen,  J.,  concurred  entirely  with  Mr.  Justice  Wii 


Attorney  for  plaintiffs  :  Clayton. 

Attorneys  for  defendant :  EiisBeU- Jones  Brothers 
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RAILTON  V,  WOOD  &  Anothee. 

No.  17,  a.  41—Latidlord  and  tenant — Bill  of  sale — Goods  distrained  for  rent 
— Insolvency  of  tenant. 

plaintiff  distrained  for  rent  upon  the  farniture,  stock-in-trade,  &c.,  of 
int.  The  goods  distrained  upon  had  been  assigned  by  the  tenant  to  the 
ints  by  a  bill  of  sale  which  was  in  force  at  the  time  of  the  distress, 
the  goods  were  under  distress,  the  tenant's  estate  was  adjudged  to  be 
trated  as  insolvent.  The  defendants  then  seized  the  said  goods  under  their 
sale.  The  plaintiff  brought  an  action  for  wrongful  seizure  of  the  goods> 
covered  a  verdict. 

I,  that  under  the  5  Vic.  No.  17,  s.  41,  the  distress  could  not  be  proceeded 
'ter  the  sequestration,  although,  by  reason  of  the  bill  of  sale,  the  goods 
ned  upon  would  not  become  assets  in  the  insolvent  estate,  and  that  the 
:  must  be  entered  for  the  defendants. 

n  V.  8lade  (12  S.C.R.  88)  followed. 
W  TRIAL    MOTION. 

e  case  was  tried  on  the  2nd  of  December,  1887,  before  the 
Justice,  and  the  plaintiff  recovered  a  verdict  of  355Z.  14«.  4d. 
e  declaration  stated — (1)  That  one  Gorman  was  tenant  to  the 
rtff,  and  rent  was  due,  and  the  plaintiff's  bailiff  in  possession 
B  goods  of  the  said  Gorman,  and  thereupon  the  defendants 
ffully  seized  and  took  the  said  goods  and  converted  them 
'escued  the  same,  thereby  preventing  the  plaintiff  from 
Bring  her  rent,  and  the  defendants  thereby  became  liable 
•eble  damages  under  the  15  Vic.  No.  11,  s.  18;  (2)  That 
lefendant  converted  to  his  own  use,  and  deprived  the 
iff  of  the  use  and  possession  of  the  plaintiff's  goods  ;  (3) 
ion  count. 

LAJ9 :  1.  Not  guilty.  2.  That  the  said  goods  were  not  in 
tsion  of,  and  kept  impounded  by,  the  plaintiff  or  by  her 
3.  A.S  to  second  count,  that  the  said  goods  were  not 
aintiff's  as  alleged.  4.  Never  indebted, 
i  rule  nisi  was  obtained  by  the  defendants  on  several 
Is,  only  one  of  which  the  Court  thought  it  necessary  to 
,  viz : — That  on  the  making  of  the  order  for  sequestration 
nnan's  estate,  the  plaintiff's  distress  for  rent  was  at  an 
tnd  could  not  be  further  proceeded  with;   and  that  the 
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^^^'       defendant  was  entitled  to  take  possession  of,  and  remove,  his 
Kajlton     goods  which  had  been  levied  on  nnder  the  said  distress. 
Wood.  '^^  facts  are  concisely  stated  in  the  judgment. 

June  26.  Rogers,  Q.C.,  and  Heydon,  for  the  defendants,  moved  to  make 

absolute  the  rule  nisi  to  enter  the  verdict  for  the  defendaats. 
Cohen  V.  8lade  (1)  is  conclusive. 

Pilcher,  Q.C.,  and  Stephen,  to  shew  cause  and  in  support  of  a 
cross  rule  to  increase  the  damages  to  treble  the  amount  of  th 
verdict  under  the  15  Vic.  No.  11,  s.  18.  If  Oohen  v.  Blade kk 
point  it  should  be  overruled  :  Brochlehurst  v.  Lav)e  (2),  Ccfnqrm 
V.  Evetis  (3).  Tho  policy  of  the  Insolvency  Act  is  to  protect  tie 
estate,  and  the  Act  does  not  apply  to  interfere  with  the  rights  of 
third  parties  where  the  interests  of  the  creditors  are  not  affected. 
The  goods  distrained  upon  were  tho  goods  of  a  stranger,  and 
would  never  have  enured  for  the  benefit  of  the  estate,  owing  to 
the  bill  of  sale. 

Our.  adv.  vuU. 


Nov.  27. 


On  Nov.  27th,  the  judgment  ef  the  Court  was  delivered  by 

Stephen,  J.     I  am  desired  by  Mr.  Justice  Foster  to  state  that 
though  he  concurs  in  the  judgment  I  am  about  to  deliver  he  does 
so  with  great  hesitation.     The  facts  oE  the  case,  so  far  as  it  is 
necessary  to  state  them,  are  as  follows  : — One  Gorman  was  tenant 
to  the  plaintiff  of  an  hotel,  and  rent  being  in  arrear,  the  plaintil 
distrained  upon  his  furniture,  stock-in-trade,  and  other  goods 
upon  the  premises.     These  goods  had  been  assigned  by  Grorman 
to  the  defendant  by  a  bill  of  sale — ^in  force  at  the  time  of  the 
distress.     While  the  goods  were  under  distress,  Gorman's  estate 
was  adjudged  to  be  sequestrated  as  insolvent.     The  defendant 
then  seized  the  goods  under  his  bill  of  sale.     The  plaintiff  sned 
the  defendant  for,  as  she  contended,  wrongfully   seizing  the* 
goods,   and    obtained  a  verdict.     A  rule  nisi  to  set    aside  the 
verdict  was  afterwards  obtained,  and  upon  the  argument  of  the 
rule  absolute  the  main  question  in  contest,  and  the  only  one  that 
it  is  necessary  for  us,  in  our  view  of  the  matter,  to  decide,  ^>Si 
(1)  12  S.  C.  K.  88.  (2)  7  E.  &  B.  17U.  (3)  10  Exch.  p.  298- 
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ler  or  not  the  plaintifPs  right  to  distrain  upon  these  goods 
letermined  bj  reason  of  the  sequestration  of  Gorman's  estate. 
lefendant  relied  upon  the  41st  section  of  the  Act  5  Vic.  No. 
hich  is  in  these  words  : — "  Be  it  enacted  that  no  distress  for 
sliftll  be  made  or  levied  or  proceeded  in  after  any  order  . 

for  secjueatmtion  as  aforesaid,  but  the  landlord  or  party  to 
I  the  rent  shall  be  due  shall  be  entitled  to  receive  out  of  the 
ts  of  the  estate  so  much  rent  as  shall  be  then  due,  not 
d^ing  six  months'  rent  in  the  whole,  and  shall  be  allowed  to 

in  as  a  creditor  and  share  ratably  with  the  other  creditors 
le  overphis."     In  support  of  this  contention  the  defendant 
I   upon    Cohen   v.   Blade   (1),   a  decision   of   our  Court  in 
mbeTj  187  K     In  this  case  the  effect  of  the  abovementioned 
m  was  discussed,  and  it  was  held  that  after  sequestration 
mdlord  cannot  distrain  for  rent  due  by  the  insolvent  upon 
r  the  latter'fi  goods,  or  the  goods  of  a  stranger.     It  was 
nJed  by  the  plaintifE  that  this  case  would  govern  the  present, 
fc  was  etrongly  urged  that  the  judgment  was  erroneous,  and 
;he  cases  of  Brocklehurst  v.  Lawe  (2)  and  Oongreve  v.  JEvetts 
m  authorities  directly  to  the  contrary,  and  we  were  asked 
errule  Cohen  v.  Slade  (1).     This  we  are  not  prepared  to  do. 
the  defendant's  contention  been  unsupported  by  Cohen  v. 
B  (1),  it  is  quite  possible   that  we  might  have  decided,  in 
"dance  with  the  English  authorities,  that  the  section  was  not 
ded  to  stay  any  distress  against  goods,  except  those  which 
d  be  assets  in  the  insolvent  estate.     Brocklehurst  v.  Lawe  (2), 
sver,  was  quoted  in  Cohen  v.  Blade  (1),  and  it  was  pointed 
hat  the  language  of  the  English  Act  differs  from  that  of  our 
Section   129  of   the  former   provides   for  the   case  of   a 
&SS  for  rent  made  and  levied  "  upon  the  goods  or  effects  of 
bankrupt.'^     Our  section  is  general,  and  does  not  contain 
?  words*     It  certainly  is  not  absolutely  clear  that  the  Court 
in  error  in  adhering  to  the  strict  words  of  the  41st  section^ 
ad  of  construing  it  in  accordance  with  the  argument  that  it 
1  not  have  been  the  policy  of  the  Act  to  put  an  end  to  any 
ess  upon  goods  other  than  those  which  would  be  available 
he  creditors.     At  all  events,  Cohen  v.  Slade  (I)  has  been  the 
jf  this  colony  for  17  years,  and  it  is  only  under  very  special 
VM.,  Vol  IX.,  Law,  2  I 
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to  the  judgment  of  our  own  Court  in  the  Bank  of  Ah  ■ 
ffarW^  (4) ,  to  the  remarks  of  Sir  James  Martin,  late  CI 
of  this  Court,  in  Trimble  v.  Hill  (5),  and  to  the  jml 
Mr.  Justice  Faucett  and  Mr.  Justice  Innes  in  Naijlor 
(G).  If  Cohen  v.  Slnde  (7)  is  to  be  overruledj  it  mui 
higher  authority  than  our  own. 

Rule  absolute  to  enter 
defendant >^  with  a 
cross  ride  to  increas 
disch^irgedt  with  €4}s 

Attorney  for  plaintiff  :  Eliott  Meyer, 
Attorney  for  defendants  :  Ellis  Sf  Makiimm. 


(4)  1  Wilk.  k  Owen,  app.  16. 

(5)  Knox,  at  476. 


(6)  6N.S  W.  L.R.J 

(7)  12  S.C.B.  88- 
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REGINA  V.  JURY  and  Others. 

CHmimil  Law  Amendment  Act,  sec.  33G — Jnrif — Right  of  fhntttnQ9  I 

The  33Gth  8e(ition  of  the  Criminal  Law  Amendnienf  Arf^  \]iinv^] 
intended  to  curtail  tlie  rights  of  the  Crown  in  respect  ot  H/h:illi'iigi»M 
reality  extends  those  rights. 

Where  three  prisoners  were  armigned  for  trial  togeth^-r, 
Held,  that  the  Crown  had  a  right  of  peremptory  chttHuiige  corres] 
the  number  of  prisoners  arraigned  for  trial,  and  that  tht*  Crown 
exhausted  the  right  of  peremptory  challenge  conferretl  by  sec.  33t: 
resort  to  the  right  it  before  possessed  of  ordering  juror.s  to  stand  i 
panel  was  exhausted,  and  then  to  challenge  for  cause. 

Crown  case  reserved. 

Robert  Jury,  John  Topin,  and  Israel  West  were  co: 
riot  before  Stephen,  J.,  at  the  Central  Criminal  Court  oi 
November. 

During  the  empanelling  of  the  jury,  the  Crown  dire 
jurors  to  stand  aside. 

Upon  the  Crown  directing  a  ninth  juror  to  stand  j 
Edmunds,  counsel  for  the  prisoners,  objected  that  the  C 


exhausted  its  right  of  challenge  by  dipecting   eight   jurors   to        i^^^- 
stand    aside.      Two     of    the    prisoners     had     made     separate      Keoina 
challenges,  but  neither  had  exhausted  his  number.     His  Honour       Juby, 
allowed  the  Crown  to  order  the  ninth  juror  to  stand  aside. 

Whether  his  Honour  was  right  in  so  doing  was  the  point 
reserved. 

Edmunds  for  the  prisoners. 

Gohen,  for  the  Crown,  was  not  called  upon. 

The  336th  section  of  the  Oriminal  Law  Amendment  Act,  46 
Vic.  No.  1 7,  is  as  follows : — ^The  same  right  of  challenge  to 
jurors  shall  exist  in  cases  of  misdemeanour  as  in  felonies.  But 
no  person  shall,  except  for  cause  shewn,  be  allowed  in  either 
case  more  than  eight,  or,  if  the  offence  charged  be  capital, 
twenty  challenges — and  the  Crown  shall  in  every  case  have  the 
same  but  no  greater  right — and  every  peremptory  challenge 
beyond  the  number  so  allowed  shall  be  void,  and  the  trial  shall 
proceed  as  if  no  such  challenge  had  been  made. 

The  Chief  Justice.  I  am  of  opinion  that  his  Honour  was 
correct  -in  allowing  the  Crown  to  challenge  peremptorily  eight 
jurymen  for  each  prisoner  arraigned  for  trial. 

Section  336  has  effected  an  alteration  in  the  law  relating  to 

this   subject,  and    though    apparently    intended  to  curtail   the 

rights  of  the  Crown  in  respect  of  challenges  to  jurors,  in  reality 

extends  those  rights.     Before  this  enactment,  and  ever  since  the 

statute  33  of  Ed.  I.,  sec.  4,  re-enacted  by  6  Geo.  IV.,  c.  50,  s.  29, 

the  Crown  had  no  right  of  peremptory  challenge,  such  as  was 

possessed  by  the  prisoner ;  all  the  Crown  could  do  was  to  order 

jupors,  when  called,  to  stand  aside  till  it  could  be  seen  if  a  full 

jury  could  be  obtained  from  the  rest  of  the  panel  without  cause 

being  shewn.     Then  if  the   panel  was  exhausted  before  a  jury 

was  obtained,  those  ordered  to  stand  aside  were  again  called,  and 

could  only  be  objected  to  by  the  Crown  for  cause  (I).      This 

section  confers  on  the  Crown  a  right  of  peremptory  challenge 

similar  to  the  right  possessed  by  the  prisoner.     Consequently, 

at  present  the  Crown  may  first  exhaust  the  right  of  peremptory 

(1)  Aruhbold  19th  Ed.,  p.  162. 
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RiGiNA      possessed  of  ordering  jurors  to  stand  aside  till  the  wl 
Jury.       ^^^  been  called,  and  then  to  challenge  for  cause  only. 

The  C.J.         ^^  ^^^^  ^^^^  ^^^  point  arises  from  the  fact  that  tl 
three  prisoners,  and  nine  jurors  having  been  challeng 
Crown,  it  is  argued  that,  the  prisoners   being  tried 
there  was  only  one  cme  before  the  Court,  and  that  tl 
•    being  one  party  in  the   case  had  only  the  right  to 
eight  jurors.     Independently,  however,  of    the  fact 
prisoners  severed   in   their  challenges,   it  is  clear  tb 
several  prisoners  are  tried  together  the  case  of  each  p 
entirely  distinct  from  that  of  the  other  for  the  purpose 
evidence,  &c.     And,  moreover,  the  prisoners  were  no 
on  trial ;    they  were  merely  arraigned  for  trial,  and  ui 
was  formed  and  sworn  they  could  not  be  put  in  ch 
until  that  had  been  done  the  Crown  could  at  any  t 
determined  to  try  them  separately. 

Since,  therefore,  the  case  of  each  prisoner  must  be  c 
separately,  the  Crown  has  in  each  case  a  right  of  pe 
challenge  corresponding  with  the  number  of  prisoners  i 
for  trial. 

The  same  point  was  argued  in  the  case  of  B.  ^ 
Reaton  and  Oo.,  at  Darlinghurst  in  1886,  before  S 
Martin,  C.J.,  who  ruled  in  accordance  with  the  opinio 
expressed. 

WiNDBYBB,  J.     I  am  of  the  same  opinion. 

Sib   G.   Innbs,   J.     I   concur   with  their   Honours 

conviction  must  be  sustained  on   the   ground   that, 

prisoners  severed  in  their  challenges,  the  Crown  had 

to  eight  peremptory  challenges  for  each  prisoner.     Bui 

prepared  to  express  a  decided  opinion  whether,  after  e 

,  the  right  of  peremptory  challenge  conferred  by  the 

Crown  can  then  resort  to  its  former  right  of  ordering 

stand  aside. 

Oonviction  ccy 

Attorney  for  the  prisoners :  Sparke  (Newcastle). 
Attorney  for  the  Crown ;   Williams,  Crown  SoUcitoi 


McELHONE  v.  POOLE.  1888 

Sydney  Corporation  Actf  ss.  14,  239 — Construction  of  sec.  14 — Alderman  continuing       T      I~ 
to  he  interested  in  contract — Continuing  offence — Limitation  as  to  prosecution^ 

The  defendant  was  an  alderman  of  the  Sydney  municipal  council,  and  also      The  C.J. 
a  director  of  a  certain  company.    The  company  of  which  the  defendant  was  a    Windeyer  J 
director  entered  into  a  contract  with  the  Sydney  municipal  council,  and  after  ^^  . 

Each  contract  was  made,  the  defendant  continued  to  hold  his  position  both  as 
ilderman  and  director. 

Eeld,  that  the  defendant  was  an  offender  within  the  meaning  of  the  words  of 
the  14th  see.  of  the  Sydney  Corporation  Act,  that  "  any  person  wTio  while  holding 
any  civic  ojffiee  under  this  Act  shall  continue  to  he    ,        ,  .    interested 

ia  any  contract,  &o ;"  and  that  the  liability  being  a  continuing  one  it  was  not 
necessary  to  prosecute  him  within  one  month  from  the  time  the  penalty  first 
iccmed,  an  provided  by  sec.  239. 

Ca8B  stated  for  the  opinion  of  the  Sapreme  Court  by  A.  M. 
Fisher,  Esq.,  S.M.,  under  the  Justices  Appeal  Act, 

On  the  28th  November,  John  McBlhone  laid  an  information 
against  James  Poole,  charging  him  that  within  one  month 
preceding  the  date  of  the  information,  and  while  holding  the 
civic  office  of  alderman  under  the  Sydney  Corporation  Act  of 
1B79,  he  continued,  as  a  director  of  a  joint-stock  company,  to  wit 
the  Sydney  Bathing  Company,  Limited,  to  be  knowingly  interested 
in  a  certaii;i  agreement  with  the  municipal  council  of  the  city 
of  Sydney,  to  wit,  an  agreement  for  the  use  by  the  said  company, 
at  an  annual  rental  of  722.,  of  a  portion  of  the  Sydney 
corporation  water  mains. 

It  appeared  that  the  defendant  had  sat  continuously  as  an 
alderman  of  the  Sydney  council  fi*om  1883  up  to  the  30th 
Jfovember,  1888,  and  was,  on  the  1st  December,  re-elected  for 
the  year  1889. 

The  defendant  was  appointed  a  director  of  the  company  on 
November  26th,  1885,  and  continued  as  such  till  the  28th  of 
November,  1888,  when  he  resigned. 

The  Sydney  Bathing  Company  entered  into  the  contract  with 
the  Sydney  corporation  on  the  4th  of  July,  1887,  and  such 
contract  was  still  in  existence  at  the  time  of  the  prosecution. 

The  Magistrate  held  the  offence  proved,  and  fined  the  defen- 
dant 50Z. 


mcElhone   enacts  that  "  any  person  who  while  holding  any  civic 
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Pools.  ^^^^  ^^^  shall  continue  to  be  or  shall  become  directly  c 
by  means  of  partnership  with  any  other  person  oi 
howsoever  knowingly  engaged  or  interested  in  ai 
agreement  or  employment  with  or  on  behalf  of  the  coi 
as  a  shareholder  but  not  being  a  director  in  any 
company  shall  be  liable  to  a  penalty  not  exceeding  ]  C 
than  50/.  and  shall  be  for  three  years  thereafter  disqu 
holding  any  civic  office/' 

The  239th  section  enacts  that  "  no  person  shall  be 
to  any  incapacity  disability  forfeiture  or  penalty  unde 
unless  the  action  or  prosecution  be  commenced  withii 
after  such  incapacity  disability  forfeiture  or  penalty 
been  incurred." 

Stephen  and  Edmunds  for  the  appellant.  The  poin 
the  construction  of  the  14th  and  239th  sections  rea* 
The  14th  section  makes  a  distinction  between  '^beco: 
''continuing  to  be'*  interested  in  a  contra,ct.  Fromt 
of  the  section  there  appears  to  have  been  an  intent 
tinguish  between  a  party,  who,  being  already  an 
^'becomes"  interested,  and  a  party,  who,  beii 
interested  in  a  contract,  is  elected  an  alderman, 
"  continues  to  bo  "  interested  ;  his  duty  being  in  s 
either  at  once  to  resign  his  seat  or  to  dispose  of  his 
the  contract.  Here  the  defendant  was  already  an 
when  he  became  interested  in  a  contract.  This  co 
made  in  July,  1887,  and,  consequently,  since  he  o: 
interested  once,  i.e.,  when  the  contract  was  made  and 
accrued,  he  should  have  been  prosecuted,  in  accordan 
239th  section,  within  a  month  from  the  making  of  th 
The  *'  becoming  interested  "  is  not  a  continuing  offi 
were,  the  prosecutor  could  wait  for  a  month  and  th( 
for  thirty  penalties.  The  month  must  run  from  some 
the  section  says  from  the  time  the  penalty  was  inc 
here  the  penalty  was  incurred  in  July,  18S7  :  Garrett  v 
(1)  ;  Pilcher  v.  Stafford  (2). 

(1)  L.R,  2  C.P.  583.  (2)  33  L.J.M.C.  113  ;  t  R.  &  S 


offeBce  13  clearly  covered    by   th©  words  of  section    14,    th 
" any  person  who  while  holdhig  any  civic  ofice  shall  contimiB 
fcj  or  shall  become  interested."      A  contract  and  the  intere 
under  it  is  necessarily  a  continuing  offence,  aaid  section  2\ 
cannot  apply  ;  Hmmings  y»  Williafnson  (3), 

If  the  appellant's  contention  is  correct^  an  alderman  migl 
told  an  interest  in  a  contract  nnder  another  name,  and  if  tl 
inalit€r  was  not  discov^ered  mthin  a  month,  he  could  continue  1 
hold  that  interest  without  fear  of  any  penalty  or  disability. 

The  Chief  Justice,  I  am  of  opinion  that  the  Magistrate  wb 
correct  in  the  conclnsion  at  which  he  arrived.  After  a  cloa 
consideration  of  the  words  of  the  14th  section,  it  appears  to  xn 
that  the  words,  "  shall  continue  to  be  *'  are  governed  by  th 
words,  ^' while  holding  any  civic  oflB.ce  onder  this  Act,*'  an* 
consequently  the  moment  the  defendant,  being  an  alderman 
hecame  interested  in  this  contract,  and  held  his  seat  in  thi 
coancil,  while  remaining  a  director  of  the  company,  he  '^  continuec 
to  be  interested ''  within  the  meaning  of  the  Act,  and  the  litnita 
tion  provided  for  in  section  239  does  not  apply. 

Section  230  does  apply  to  section  14,  but  in  this  way,  that  h 
the  defendant,  becoming  interested  in  a  contract  while  ar 
alderman,  atid  holding  that  interest  for  a  timej  subsoqueutlj 
t^igned  his  seat  as  an  alderman,  or  his  position  as  a  director. 
th©n  it  would  be  necessary  to  proceed,  within  the  month 
limited  by  section  239^  to  recover  the  penalty  incurred  before  his 
resignation.  In  this  case,  however,  the  pro:^ecutiou  was  com- 
taenced  while  the  defendant  continued  to  hold  his  interest  under 
the  contract.  The  liability  was  one  which  accrued  de  die  in 
diem  m  long  as  the  interest  was  retained,  and  the  defendant  is 
liable  to  the  penalty  at  any  time  whilst  he  so  retains  it.  The 
case  of  The  Queeii  v*  Francis  (4) — a  case  under  the  English 
Municipal  Oorporation  Act  of  1835 — appeart^  to  boar  out  this 
interpretation  of  the  Act,  though  the  words  of  the  English  Act 
are  not  precisely  identical  with  ours.  Were  we  to  put  upon  the 
Act  the  construction  contended  for  by  the  defendant^  the  dis- 

(3)  11  Q.B.D,  S33,  {^)   IS  g.H.  52Li 
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office  to  conceal  for  a  montli  his  interest  in  a  cont: 
would  be  thereafter  free  to  retain  both  his  interest  a 
without  fear  of  penalty  or  disqualification. 


WiNDEYEB^  J.  I  am  of  the  same  opinion.  The  i 
defendant  retained  his  position  as  a  director  of  tl 
while  holding  office  as  an  alderman^  clearly  mal 
offender  within  the  meaning  of  the  14th  section, 
'^continues  to  be''  interested^  appear  to  me,  when  n 
words  immediately  preceding  them,  to  refer  both  to 
person  who,  when  elected  an  alderman,  was  already 
a  joint-stock  company,  having  a  contract .  with  the 
continued  to  hold  both  positions;  and  also  to  tl 
person,  who,  being  already  an  alderman,  retains  hi 
director  after  a  contract  has  been  entered  into  1 
corporation  and  the  company  of  which  he  is  a  direct 
239  would  come  into  operation  where  no  pros 
instituted  till  more  than  a  month  had  elapsed  from 
offence  had  ceased  to  continue ;  here  it  was  comn 
the  offence  was  actually  continuing. 


Foster,  J.,  concurred. 


Appeal  dismissed 


Attorneys  for  the  appellent  (defendant)  :  Eoldswc 
Attorneys  for  the  respondent :   Slattery  ^  Heydoi 


Ex  parte  WOO  TIN  and  Othieb. 

Ji^hmewrpus — Exclusion  of  alietu — Judicial  and  executive  authority,  functione  q 

A  Chinese  is  entitled  to  land  in  the  colony  on  payment  of  101.  poll-tas 
Any  detention  of  such  Chinese  by  the  authority  of  the  QoTernment  on  board  shi 
After  such  tender  is  an  illegal  imprisonment.  Semble,  if,  while  so  illegally  in 
pnioned  the  prisoner  endeavouring  to  escape  from  such  illegal  custody  be  yiolentl 
nasted,  and  in  order  to  overcome  this  resistance  and  gain  his  freedom  necessaril 
kill  those  who  resist  him,  this  is  not  murder,  but  justifiable  homicide. 

Motion  to  make  absolate  a  rule  nisi  for  a  habeas  corpus.  Th 
{ftctsare  identical  with  those  in  Ex  parte  Leong  Kum  (1);  tha 
case  was  decided  on  May  23rd,  bat  the  Government^  in  spit< 
of  that  decision^  ref  ased  to  allow  the  landing  of  Chinese  wh( 
tendered  their  poll-tax,  and  this  was  the  third  application  bj 
rach  Chinese  for  a  writ  of  habeas  corpus. 

Pilcher,  Q.C.,  and  Digby  in  support  of  the  rule. 

Salomons  J  Q.C.,  and  Butterworth  ior  the  Government,  submitted 
to  the  judgment  of  the  Court. 

The  judgment  of  the  Court  was  delivered  by 

The  Chisf  Justice.  This  is  now  the  third  time  that  the 
power  of  this  Court  has  been  invoked  *to  grant  writs  of  habeas 
corpus  to  release  persons  who,  coming  within  the  provisions  of 
tte  Chinese  Influx  Restriction  Act,  have  had  tendered  for  them 
the  poll-tax  which  is  required  by  that  Act.  Upon  the  second 
application  we  pointed  out  that  we  had  already  declared  what 
the  law  of  the  colony  upon  this  subject  is,  and  further,  that 
everyone  in  this  colony,  no  matter  how  high  his  position,  or  how 
low,  was  bound  by  that  declaration,  and  bound  to  scrupu- 
looaly  obey  the  law  aa  declared.  Now,  we  find  that  the  law  so 
rKiunciated  by  ua,  is  for  the  second  time  knowingly  and  of 
pQrpoae  disregarded  and  Bet  at  nought,  and  this  too  by  those 
vho,  above  all  others  in  this  community,  are  by  their  prominent 
pomtionj  by  the  duty  they  owe  their  country,  and  by  their 
oath  of  alleyiauce  to  their  Sovereign,  bound  to  see  that  the  law 
(I)  0  N,y.w.  L.E.  tm. 


J  jix  pane      nutuux'ibicjB     \\)Uo    tiuu^us    ui     biio    lauuy^   is    uuiy    aj 

;  '    carried  into  execution.      The  constitution  of  our  < 

not  provide  the.  Judges  with  a  separate  staff  of  oi 

purpose  of  enforcing  obedience  to  the  decrees  and  j 

I  the  Court.     The  constitution  casts  this  duty  upon  tl 

•  and  never  before  in  the  history  of  any  British  comu 

as  our  knowledge  extends^  has  this  sacred  duty  been 

',  We  cannot  do  better  than  refer  to  some  observatic 

i  that  profound  jurist^  our  late  and  much  deplored  G 

I  '  Sir  James  Martin,  in  the  case  of   the  Evening  Newi 

I  he  says  : — "  What  are  such  Courts  (that  is  the  Supi 

I  but  the  embodied  force  of  the  community  whose 

I  are  appointed  to  protect  ?    They  are  not  associatioi 

I  individuals^   claiming  on   their   own  personal  aco< 

I  privileges  and  peculiar  dignity  by  reason  of  their 

!  Supreme   Court  like   this,  whatever  may   be   thoi 

!  separate  members  cotaposing  it,  is  the  appointed  am 

tribunal  for  the  maintenance  of  the  collective  autl 

:  entire  community.     The  enforcement  of  all  those 

immemorial  usage  has  sanctioned  for  the  preservat 

i  and  order,  and  for  the  definition  of   rights  betwe 

man,  is  entrusted  to  its  keeping.     Every  new  law  n 

Legislature  comes  under' its.  care,  and  relies  upo 

application.     Without  armed  guards,  or  any  ostentat 

— with  nothing  but  its  common  law  attendant,  the 

its  humble  officials,  the  court-keepers  and  tipstaffs 

its  force  from  the  knowledge  that  it  has  the  whole  p 

community  at  its  back.     This  is  a  power  unseen,  bi 

and  irresistible,  and  on  its  maintenance  depends  the 

the  public.^^     Again,  in  the  subsequent  case.  In  re  i 

he  says  : — '^  For  the  interpretation,  application,  and 

of  this,  as  of  all  other  laws,  the  constitution  of   this 

established,    as    all    civilised    communities    have 

appropriate  tribuAals.    Care  is  taken  to  provide,  as  J 

cable  that  the  persons  constituting  these  tribunals  i 

the  education,  experience,  character,  firmness,  and 

(2)  N.S.VV.  L.K.  p.  237.  (3)  4,  ^.S.W.  LJ 
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necessary  to  fit  them  for  so  responsible  a  position.     By  these        1888. 
tribunals  the  collective  will  of  the  community  is  authoritatively     Ex  parte 
carried  out  in  all  cases  where  disputes  arise^  for  the  settlement 
of  which  a  force  outside  the  disputants  is  necessary.  It  is  essential 
to  the  satisfactory  working  of  these  tribunals  that  their  decision 
should  be  accepted  with  respect^  subject  to  such  right  of  appeal 
as  the  laws  may  have  provided.     It  would  inevitably  impair  their 
utility    if     every     unsuccessful     litigant    should    assert    the 
right  publicly  to  promulgate  the  opinion  that  the  law  of  this 
dnly  constituted  tribunal  was  inaccurate^  and  to  invite  the  public 
at  large  to  support  him  in  that  proceeding.     It  would  to  a  far 
greater  degree  impair  that  utility,  if  such  unsuccessful  litigant 
were  not  only  to  question  the  accuracy  of  the  tribunal^  but  to 
personally  disparage  and  vilify  its  members.     Persons  so  acting 
are  clearly  guilty  of  treating  the  tribunal  with  contempt^  and  it 
is  to  repress  such  contempts  that  the  law  has  wisely  entrusted 
the  tribunals  with  the  power  of  summarily  punishing  those  who 
commit  them.     In  all  well  ordered  societies^  the  interpretation 
and  application  of   the  laws  must  be  accepted  from  the  Courts 
which  the  society  itself  has  set  up."     ^gain,  at  page  254  in  the 
same  judgment^  Sir  James  Martin  says  this  : — "  It  is  on  behalf 
of  the  public^  whose  real  liberties  are  placed  in  jeopardy  by  any 
attempt  to  overawe  or  disparage  this  tribui;al>  which  is  the  duly- 
appointed  guardian  of  public  rights^  and  whose  legal  decisions^ 
subject  to  such  appeal  as  the  constitution  has  appointed^  must  in 
all  cases  be  obeyed^  we  feel  it  incumbent  on  us  "  to  take  the 
coorse  which  was  taken  in  that  particular  case.      We  are  not 
aware   that  such  a  course  of  conduct  as  has  been  pursued  in  the 
matter  of  these  Chinese  has  ever  before  been  adopted  at  any 
period  of  our  history.     No  sovereign,  no  matter  how  tyrannically 
inclined,  no  Government,  however  unconstitutional  in  its  acts,  has 
ever  ventured  to  act  in  open  opposition  to,  and  in  disregard  of,  the 
law,  when  that  law  was  once  pronounced  by  the  duly  constituted 
authorities.      Unfortunately  there  have  been  times  when  by  the 
appointment  of  venal  Judges  those  in  authority  have  sought  to  twist 
the  law  of  the  land  to  suit  their  own  purposes,  but  never  has  the 
law,  once  pronounced,  been  set  at  defiance.     The  danger  of  the 
course  here  pursued  is  obvious.     We   say  nothing  of  the  evil 


Sx  parte    permcioos  as  this  in  itself  is.    If  the  Oourt  has  on 
^    ^^'    certain  class  of  persons  are  illegally  imprisoned,  1 
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holding  others  who  fall  exactly  within  the  same  < 
custody  is  extreme.  Lord  Chief  Justice  Wilmot,  i 
upon  the  writ  of  habeas  corpus  given  to  the  Hoos 
1758,  says  : — '^By  the  Common  Law  the  libertie 
person  against  private  persons  acting  without  Ic 
was  protected  in  this  manner  :  First,  the  law  gav< 
right  to  repel  force  by  force,  and  to  defend  his 
same  manner  as  he  might  his  life ;  second,  as  e 
imprisonment  was  a  breach  of  the  peace,  it  must 
against  as  such  by  Justices  of  the  Peace,  and  the  c 
party  enforced  by  a  vigorous  execution  of  that  i 
might  also  be  punished  by  indictment.  Satisfactii 
be  recovered  for  the  injury  by  an  action  for  false  ii 
We  did  not,  though  this  law  was  present  to  the 
and  all  of  us,  deem  it  expedient  to  bring  it  forw 
second  occasion  when  these  matters  were  before 
are  of  opinion,  in  view  of  the  exasperation  w 
produced  in  the  minds  of  those  illegally  imprisoi 
incumbent  upon  us  to  do  so,  in  order  to  point  oul 
take  upon  themselves  the  responsibility  of  acting 
great  risk  they  run,  for  by  doing  so  they  place  va! 
jeopardy  in  order  that  their  illegal  mandates  may  1 
The  law  is  clear  that  a  man  illegally  deprived  oi 
justified  in  taking  life  if  it  is  only  by  that  means  tha 
his  liberty.  Killing,  under  such  circumstances,  is  n 
is  justifiable  homicide.  In  saying  what  we  have  sn 
we  are  discharging  our  duty  to  the  community.  \ 
in  this,  or  in  pointing  out  the  danger  of  pursuing  s 
illegality,  we  would  be  no  longer  worthy  of  the  hij 
have  been  appointed  to  fill ;  we  would  be  regardlef 
trusts  reposed  ip  our  hands.  There  must  be  a 
made  in  each  of  these  cases. 

Bule  ahsoluU 

Attorneys  for  applicants  :  Bradley  ^  Son. 
Attorney  for  respondents :    Williartutj  Crown  Sol 
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E^  parte  COLLINS. 

iVgiiitfitoji— 04*e#se  pubUealion — 43    Vic.  No.  2*,  j*.  2 — lnformntion^4lSi    Vit 
No.  24,  *,  11  -15  r/c.  Nik  4,  J.  15. 

Applicant  bad  been  convicted  under  43  Vie.  No.  24,  g.  2^  for  Belling  b.  hoo 
idrocatiag  and  explnimng  the  use  of  ftrHficia.1  checlrEi  oa  h  remedy  again.^t  ovm 
popaktion.  Meld,  on  motion  for  prohibition,  psi"  W^ind^ift^r  and  StephMti,  JJ 
Barley,  CJ.^  dis^ef^it'ef^te,  th&t  the  work  wa.u  not  a.Q  obscene  puhlicatLon  withii 
ihe  me&nmg  of  the  atatnif^,  and  that  tlie  prohibition  muat  j^o. 

Iq  ikQ  iafarnintiott  under  43  Vic.  No.  24,  it  is  sufiii^ient  if  the  olfence  charges 
b#^  stated  in  the  worda  used  bj  the  Act  in  declaring  the  offence. 

MoTiOK  to  make  absolute  a  rule  ntM  calling  upon  Ct,  M,  F 
Addison  and  Sub-inspector  Bell  to  shew  cause  why  a  writ  o: 
proWbition  should  not  issne  to  restrain  them  from  further  pro^ 
Deeding  npon  a  certain  Judgmont  or  order  adjudging  the  applicani 
(Collins)  to  pay  a  fine  of  51.  5s.  and  costs,  made  on  May  1 7thj  on 
a  chaise  preferred  against  the  applicant  in  respect  of  the  sale  ol 
s  certain  publication  entitled^  "  The  Law  of  Populatioa  :  its 
coti sequences  and  its  bearing  upon  human  conduct  and  morals," 
on  the  following  grounds: — (1,)  That  the  words  alleged  to  be 
obscene  were  not  set  out  in  the  information.  {2.)  That  the 
publication  in  question  is  not  an  obscene  book,  bnt  a  scientific 
and  philosophic  treatise  in  relation  to  social  and  political 
^Bccmomy,  • 

The  facts  appear  in  the  judgments, 

Whe,  in  support  of  the  rule^  on  the  first  ground  cited  Brad- 

laugh  Y,  Th^  Qiwpm   (1).     As  to  the  second  ground,  the  word 

**^  obscene  "  is  not  defined  in  the  Act  or  in  the  decision  of  any 

I  Coart^  and  besides  this  the  meaning  of  the  word  is  continually 

changing.     What  was  regarded  as  obscene  100  years  ago  is  not 

necessarily  so  regarded  now,  and  the  Court  will  adapt  itself  to 

I  conditions   of  time   and    to    the    adv^ance    of    opinions.     (Per 

iCeleridgei  O.J.j  in   The  Queen  v.  Earmay  (uid  Foote  (2)),     A 

publication  may  be  obscene  in  two  ways ;  in  the  first  place,  its 

aim  or  its  general    purport   may  be   contrary  to  good  morals^ 

or  secondly,  the   details   may  be  such  as  to    excite  libidinous 

(1)  3  Q.B.a  t;07,  .     .       (2)  4$  LT.  N,a  733. 


scientific  manner^  and  even  if  the  Court;  be  of  opii 
tendency  of  the  book  is  immoral  it  does  not  foil 
obscene.  {Stephen's  Digsat  of  the  Oriminal  Law,  j 
referred  to  the  works  of  Chalmers,  Mill,  and  Matt 

Pring  shewed  cause.  As  to  the  first  point,  s.  1 
No.  24,  is  conclusive.  The  second  ground  is  reall; 
Bremner  v.  Walker  (3).  The  investigation  and  disc 
subject  is  no  doubt  justifiable  under  certain  ci 
no  one  could  allege  that  a  book  on  the  subject  wa 
publication  if  confined  to  a  medical  or  scientific 
this  work  might  come  into  the  hands  of  anyone, 
ground  of  the  decision  in  Bremner  v.  Walker  (3), 
very  ratio  esaendi  of  this  book  is  immoral,  because 
to  enable  persons  to  indulge  their  passions  and  yet 
the  normal  consequence,  in  fact  the  natural  complen 
indulgence;  and  lastly,  the  book  is  likely  in  its 
ruinous  to  the  morals  of  the  community  by  teac 
how  they  can  sin  without  fear  of  detection.  Then  i 
scope  or  tendency  of  the  book  is  immoral,  the  fact 
into  details  which  are  indelicate  renders  it  also  obsc 
details  are  no  longer  justified  as  being  necessar 
proposed  by  the  book,  if,  as  I  maintain,  that  enc 
The  object  of  the  author  was  no  doubt  good, 
immaterial,  seeing  that  the  book  is  a  direct 
immorality. 

Wise,  in  reply. 

iDee  12  ^^  December  12th  the  following  judgments  were 

The  Chikf  Justice.  This  was  an  applicatior 
hibition  to  be  directed  to  Mr.  Addison,  S.M.,  who  li 
the  applicant  under  the  2nd  sec.  of  the  43rd  Vic 
selling  an  obscene  book.  The  section  is  in  the  folio 
— "  2.  Every  occupier  of  the  house  shop  ro#m  pret 
(3)  6  N.S,W.  L.B,  276. 
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wherein  such  articles  shall  have  been  seized  or  have  been  attached  ^^^- 

every  owner  and  every  person  who  in  the  opinion  of  the  Police  Ex  paHe 
Magistrate  or  Justices  adjudicating  thereon  appears  to  be  the 


owner  of  such  articles  and  every  person  printing  photographing 
lithographing  drawing  making  selling  publishing  distributing  or 
exhibiting  any  obscene  books  papers  newspapers  or  printed  matter 
of  any  kind  whatsoever  or  any  obscene  writings  prints  pictures 
photographs  lithographs  drawings  or  representations  or  assisting 
therein  shall  be  liable  on  conviction  for  a  first  offence  to  a  penalty 
not  exceeding  twenty  pounds  or  imprisonment  for  any  term  not 
exceeding  three  months  and  for  any  second  or  subsequent  offence 
to  a  penalty  not  exceeding  fifty  pounds  or  to  imprisonment  not 
exceeding  six  months/'     The  book  in  question  is  entitled  "  The 
Law  of  Population  ;  its  consequences  and  its  bearing  upon  human 
conduct  and  morals^  by  Annie  Besant/'  and  the  principal  question 
for  our  consideration  is  whether  this  book  falls  within  the  pur- 
view of  the  above  Act  of  Parliament  as  being  an  obscene  book  ? 
The  3rd  chapter  of  the  book  is  the  portion  principally  complained 
of.      This  chapter  advocates  and  describes  different  means  of 
checking  the  increase  of  population  by  preventing  the  natural 
result  which   follows  upon    sexual  intercourse.      One  of  these 
checks  being  as  is  stated  that  recommended  in  a  book  called  ^'  The 
Fruits  of  Philosophy/'  by  Dr.  Knowlton.     This  work,  therefore, 
connects  itself  with  *'  The  Fruits  of  Philosophy,"  and  although 
one  of  the  witnesses  for  the  defence  (Carl  Sinnot)  says  "  the  book 
is  not  identical  with  '  The  Fruits  of  Philosophy,'  they  are  not 
similar;"  another  witness,  also  for  the  defence  (Benjamin  Stein), 
says^    ''there   is   only   a   slight  difference  between    the    book 
produced  and  '  The  Fruits  of  Philosophy.'  "     In  fact,  however, 
the  book  connects  itself  with '^ The  Fruits  of  Philosophy"  by 
advocating  the  same  course  as  is  advocated  by  that  work.     Now, 
with  respect  to  the  work  known  as  ''  The  Fruits  of  Philosophy," 
the  writer  of  the  pamphlet  now  before  the  Court,  Mrs.  Annie 
Besant,   was,  in  conjunction  with  a  man  named  Bradlaugh,  in 
June,  1877,  prosecuted  before  Oockbum,  C.J.,  and  a  jury,  for  a 
misdemeanour  for  publishing  this  work,  it  being  an  obscene  work, 
and  was    found  guilty,  the   jury  finding  that  the  book  was 
calculated  to  deprave  the  public  morals.     This  conviction  was 


The  C.J. 


tux  pane       xvri  wu     uxxc^     jjonsoo^  C7i3     ux     uuv     uxjma.     a»uc7^DU     w     uo     « 

Queen  v.   Bradlaugh   and  Besant  (4)  ;    Bradlaugh 
TbeCT.     ^     y^g   Q^^^    ^gj       j^    jgyg    ^^     Besant    apj 

Court  for  the  custody  of  her  infant  female  child  (j 
(6),  when  Jessel,  M.R.,  refused  to  give  her  such 
with  respect  to  the  work  "  The  Fruits  of  Philosoj 
page  514,  "  I  am  sorry  to  say  that  there  is  ano 
which  I  should  be  glad  to  avoid  dealing  with  if  I  cou 
accusation  against  Mrs.  Besant  is  this  :  it  is  said  th 
to  these  opinions  as  to  the  existence  of  a  Deii 
speculative  subjects,  Mrs.  Besant  has  been  guiltj; 
conduct  in  publishing  an  immoral  or  obscene  bo< 
pamphlet.  Now  I  am  sorry  to  say  that  on  my  at< 
directed  to  some  of  the  pages  of  this  pamphlet  I 
no  doubt  whatever  as  to  its  being  an  obscene  publ 
view  is.  exactly  the  same  as  was  entertained  by  th( 
Justice  of  England  and  a  jury  on  the  occasion  c 
Mr.  Bradlaugh  and  Mrs.  Besant  for  the  publication 
at  which  trial  they  were  convicted.  And  althou] 
viction  has  been  set  aside  on  a  technical  point- 
indictment — ^no  Judge,  so  far  as  I  am  aware,  has  f ( 
doubted  the  propriety  of  that  conviction.  Besides 
also  been  condemned  by  a  Magistrate  to  be  destro; 
decision  has  been  confirmed  by  a  Court  of  Quarte 
number  of  Magistrates  being  assembled  there.  1 11 
of  the  book  is,  if  I  may  say  so,  fully  confirmed  and 
these  previous  decisions ;  although,  even  if  I  enter 
strong  opinion  than  I  do,  I  ought  not  to  hesitate  to 
opinion.  Well,  now,  what  is  the  result  ?  The  re« 
that  Mrs.  Besant's  character  is  to  be  judged  not 
publication  of  the  book,  but  by  the  conviction  fo 
that  publication,  and  one  cannot  expect  modest 
associate  with  her.  She  may  be  a  most  conscieni 
that  is  to  say,  she  may  believe  that  all  she  has  d( 
by  her  for  the  purpose  of  doing  good.  I  am  not 
admit  that,  and  to  credit  her  with  good  intentions,  I 
adopted  a  course  which  is  reprobated  by  a  vast 
(4)  2  Q.B.D.  569.  (5)  8  Q.B.D.  607.  (6)  11 
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mankind^  and  in  fact  by  the  criminal  law  of  tliis  country,  I  do        ^^^' 
not  think  I  should  be  right  in  saying  that  it  would  be  beneficial      Ex  parte 
for  any  young  giri  to  be  brought  up  by  such  a  woman,  and  I 
think  I  should  be  guilty  of  a  dereliction  of  duty  if  I  allowed  a 
yonng  giri  to  be  so  brought  up  and  educated  in  that  way." 
This  decision  wfts  appealed  against,  and  came  on  to  be  heard 
before  Lord    Justices   JameSj  Baggallay,  and   Bramwell,  when 
it  was  affirmed.      James,  L.J.,  delivered  the  judgment  of  the 
Court,  and  when  alluding  to  "The  Fruits  of  Philosophy"  says, 
at  page  520 — "  The  appellant  has  not  only  taught  what  she  calls 
^natters  of   speculative  opinion  in  religion,  but  has   published 
other  works  which  she  avers  to  be  in  the  domain  of  physiology, 
of  medical  science,  and  political  economy,  some  of  which  works 
she  herself  has  written.     She  avers  that  she  has  done  this  from 
a  desire  to  promote  the  happiness  of  the  poorer  millions  of  her 
fellow-creatures,  and  from  a  conscientious  conviction  that  she  is 
doing  a  good  work.     From  the  particular  nature  of  the  topics 
which  she  has  chosen  to  select  they  may  easily  be  so  handled  or 
so  published  as  to  be  immoral,  indecent,  and  corrupting.     One 
of  these  publications  was  the  subject  of  a  prosecution  and  a 
trial^  and  after  a  hearing,  in  which  everything  that  was  alleged, 
with  great  ability,  by  the  appellant  and  her  co-defendant,  was 
listened  to  patiently,  and  after  a  charge — a  careful  charge — ^in 
many  respects  favourable  to  the  defendants,  as  is  shewn  by  the 
appellant's  quotations  from  it  to  us,  the  jury  found  a  verdict  as 
follows : — "  We  are  unanimously  of   opinion  that  the  book  in 
question  is  calculated  to  deprave  public  morals ;  but  at  the  same 
time   we  entirely  exonerate  the  defendants  from  any  corrupt 
motives  in  publishing  it."    The  Court,  evidently  disposed  to  give 
every  weight  to  the  latter  part  of  the  finding,  asked  the  defen- 
dants if  they  would  undertake  to  discontinue  the  publication  of 
a  work  which  had  been  so  stigmatised  by  an  impartial  jury. 
This  they  refused  to  do,  and  accordingly  a  severe  sentence  was 
passed   on  them.      It  is  true  that  on  a  technical  objection  the 
proceedings  were  quashed,  but  that  is  in  our  judgment  wholly 
immaterial  to  any  question  before  us.     We  have  it  before  us 
that  the  appellant  was  found  guilty  by  a  jury  for  publishing  a 
work  stigmatised  by  them  as  being  calculated  to  deprave  public 
N.S.W.B.,  Vol.  IX.,  Uw.  2  K 


Exparie  persist,  and  did  persist,  in  publishing  that  work, 
were  right  in  their  finding  the  Judges  of  the  C< 
Bench  had  no  doubt,  and  we  are  constrained 
entirely  concur.  The  other  works  charged  are 
the  same  character.  It  is  impossible  for  us  not  t 
conduct  of  the  appellant  in  writing  and  publishii 
so  repugnant,  so  abhorrent  to  the  feelings  of  the  mi 
Englishmen  and  Englishwomen,  and  would  be  re| 
with  such  disgust,  not  as  matters  of  opinion,  but 
morality,  decency,  and  womanly  propriety,  thai 
a  girl  brought  up  in  association  with  such  pre 
be  incalculably  prejudiced.'^  But  this  is  not  a! 
person  of  the  name  of  Walker  gave  in  this  ( 
support  of  the  views  enunciated  in  ^^  The  Fruits  c 
and  illustrated  the  lectures  by  certain  diagrams, 
upon  proceeded  against  under  this  Act,  he  was 
applied  for  a  prohibition,  which  with  much  rej 
granted  upon  a  purely  technical  point :  Bremnet 
Now,  if  the  publication  of  such  a  work  as  '* 
Philosophy'^  is  to  be  justified  on  philosophical 
diagrams  explaining  what  the  book  really  teaches 
held  to  be  pernicious;  nevertheless,  the  Courts 
Sir  James  Martin,  C.J.,  Mr.  Justice  Faucett,  ai 
Innes,  had  no  difficulty  in  holding  that  the  ex 
obscene  exhibition.  Sir  James  Martin  saying  '^  h< 
utmost  harm  to  society,  and  the  police  should  ex 
to  put  such  things  down."  Sir  George  Innes  sa; 
them  {i.e.,  the  diagrams)  to  illustrate  the  pernicioc 
filthy  book,  so  far  from  justifying  their  exhibitic 
aggravates  this  offence  against  public  morals  and  { 
Again,  he  says,  "  who  can  doubt  that  such  a  pi 
exercise  a  corrupting  and  depraving  influence  upo 
and  stable  minds-— disgusting  all  whom  it  did  n 
direct  corrupter  of  chastity  in  the  vast  majority  oi 
instrument  of  furthering  the  vilest  purposes.'^ 
I'espect  to  ''  The  Fruits  of  Philosophy,"  I  am  qi 

(4)  0  N.S.W.B.  270. 
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follow  the  opinion  of  tlie  jury  who  tried  the  case,  the  Master  of        1888. 

the  Bolls,  the  Lord  Justices  of  England,  Sir  James  Martin,  Mr.     Ex  parte 

Jastice  Faucett,  and  Mr.  Justice  Innes,  and  hold  that  work  to  be 

an  obscene  work.    Why  was  that  work  held  to  be  obscene  ?    Not 

from  its  direct  language,  for  I  do  not  gather  from  any  report 

that  the  verbiage   of   the   work   was   in  itself   obscene,  but  it 

suggested  impure  thoughts,  it  was  offensive  to   chastity   and 

delicacy,   it   expressed   or  represented  to  the  mind  something 

which  delicacy,  purity,  and  decency  forbid  to  be  expressed,  and, 

as  found  by  the  jury,  it  was  calculated  to  deprave  public  morals. 

Now,  take  this  worlc  before  the  Court :  it  connects  itself  with 

"  The  Fruits  of  Philosophy,'*  it  advocates  and  describes  the  same 

thing,   it  may   be   in   other  words.     If   in  the   opinion   of  all 

the  Judges  I  have  mentioned,  to  say  nothing  of  the  jury,  the 

one    work    was    obscene,    how    can    the    other    escape    equal 

condemnation?      But  then  it   is  argued   that   the  Court  must 

look  to  the  motives  with  which  the  work  was  published,  that  the 

writer,   in  common   with  many   others,  considers   unrestricted 

increase  of  population  a  national   calamity,   leading  to  national 

ruin,  and  that  a  work  pointing  out  how   population   may   be 

restricted,  is  one  for  the  public  good,  and  cannot  therefore  fall 

within  the  purview  of  the  statute  ;  and  it  is  said  there  is  no  case 

where  such  a  defence  was  set  up.      This,  however,  is  not  so. 

There  are  two  authorities  where  such  a  defence  was  set  up,  and 

where  it  entirely  failed.     The  first  is  the  Qiteen  v.  Hicklin  (5) ; 

there  the  person  proceeded  against  for  the  purpose  of  exposing 

what  he  considered  to  be  the  errors  of  the  church  of  Rome  and 

the  immorality  of  the  confessional,  kept  in  his  house  for  sale  and 

sold  pamphlets  entitled  "  The  Confessional  Unmasked,*'  shewing 

the  depravity  of   the  Iloman  priesthood,  the   iniquity  of   the 

confessional,   and  the  questions  put  to  females  in  confession. 

These    pamphlets    did    undoubtedly    contain    obscene    matter, 

coached  in  obscene  verbiage.     The  Justices  before  whom  the 

case  came  directed  the  pamphlets  to  be  destroyed.     A  Recorder, 

holding  that  the  pamphlets  were  indeed  obscene,  but  that  the  real 

object  of  the  accused  was  to  do  good  and  not  harm,  overruled 

the  Justices.     The  matter  then  came  on  for  consideration  before 

(6)  h.V.  3  Q.B.  360. 
2K2 


Sx  parte     an  infraction  of  the  law  the  intention  to  break  tli 

inferred,  and  the  criminal  character  of   the  pul 

aflFected  or  qualified  by  there  being  some  ulterior 

(which  is  the  immediate  and  primary  object  of  th 

different  and  of  an  honest  character  :  that  the  tes 

is    this,  whether     the    tendency    of    the    matte 

obscenity  is  to  deprave  and  corrupt  those  whose  i 

to  such  immoral  influences,  and  into  whose  hands 

of  this  sort  may  fall :  that  the  old  sound  and  hone 

you  shall  not  do  evil  that  good  may  come^  is  apj 

in   law   as  in  morals;"  and,   accordingly,  the  d 

Recorder  was  overruled.     Again  in  the  case  of  Sti 

(6),  the  same  work,  "  The  Confessional  Unmasked 

the  Court  of  Common  Pleas  in  another   form,  a 

argument  then  adopted  was  much  the  same  as  th 

Mr.  Wise  here,  that  the  intent  of  the  publicatic 

pollute  the  public  mind  but  to  expose  an  immori 

the  nature  of  the  book  was  controversial  and  the 

with  one  of  the  highest   public  importance.     It 

held  that  the  pamphlet,  being  of  such  a  character 

necessarily  tend  to  the  depravation  of  the  public  i 

obscene  book,  even  although  the  object  of  those 

was  to  suppress  a  system  they  thought  immoral  a: 

It  follows,  therefore,  that  if  the  work  in  question  ii 

it  to  be,  an  impure  work  ofiEending  against  delica 

decency,   and  is  one    calculated    to  deprave    pub 

matters  not  how  commendable  the  object  of  publi 

in  the  mind  of  the  publisher,  and  that  the  book  is,  n( 

obscene  book,  and  the  vendor  is  liable  to  punisl 

aware  that  in  this  matter  I  have  the  misfortune 

my  learned  colleagues,  who  have  the  public  morals 

just  as  much  at  heart  as  I  have,  but  we  view  th 

different  standpoints.     I  much  regret  this  differen 

but  feel  that  in  such  a  matter  it  is  my  duty  to  give  cl 

to  my  own.     With  respect  to  the  second  point,  whi 

information  should  have  set  out  the  words  complain 

(6)  7  L.R.O.P.  2G1. 
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been  decided  in  Bradlaugh  and  Besant  v.  The  Queen  (7).     The        ^Q^- 

necessity  of  doing  this  is,  I  think,  got  rid  of  by  the  effect  of  the     Em  parte 

proviso  to  the  15th  section  of  the  15th  Vic.  No.  4,  which  provides 

that  "in  every  information  or  conviction  for  an  offence  contrary 

to  this  Act  it  shall  be  sufficient  if  the  offence  shall  be  stated  in  the 

words  thereof  declaring  the  offence  or  attaching  any  penalty 

thereto.'*     This  provision  is  by  the  effect  of  the  11th  section  of 

the  43rd  Vic.  No.  24  made  applicable  to  information  for  offences 

under  that  Act.     And,  as  in  this  information  the  offence  is  stated 

in  the  words  creating  the  offence,  I  think  it  is  sufficient. 

For  these  reasons  I  am  of  opinion  that  the  rule  should  be 
discharged. 

WiND£TBB,  J.  This  case  comes  before  ns  on  motion  to  make 
absolute  a  rule  nisi  granted  by  me,  calling  upon  a  stipendiary 
magistrate  to  shew  cause  why  the  conviction  of  the  applicant  of 
selling  an  obscene  pamphlet,  under  section  2  of  the  Obscene 
Publicatiojuf  Prevention  Act  of  1880,  should  not  be  set  aside  upon 
the  grounds  :  1.  That  the  work  in  respect  of  which  he  had  been 
convicted  was  not  an  obscene  publication.  2,  That  the  infor- 
mation was  defective  in  not  setting  out  the  matter  charged  as 
obscene. 

As  to  the  second  point,  it  may  be  at  once  dismissed,  as  it 
appears  that  the  Act  43  Vic.  No.  24,  under  which  the  conviction 
was,  must  be  read  with  Act  15  Vic.  No.  4,  of  which  section  15 
provides  that  in  every  information  and  in  every  conviction  for  an 
offence  contrary  to  this  Act  it  shall  be  sufficient  if  the  offence 
shall  be  stated  in  the  words  that  declare  the  offence,  and  the 
case  of  Bradlaugh  and  Besant  v.  The  Queen  (7),  which  was  under 
the  Common  Law,  has  therefore  no  application. 

The  first  objection  taken  to  the  conviction  raises  a  question 
which  involves  not  only  the  consideration  of  a  topic  difficult  of 
diflcossion  coram  populoy  but  the  very  right  of  the  public  dis- 
cnssioii  of  a  subject  of  great  importance  to  civilised  society.  The 
lifficulty  of  dealing  with  the  matter  is  not  lessened  by  the  fact 
tbat  the  question  involved  comes  for  consideration  surrounded  by 
ill    the     prejudices    with    which    centuries   of   ignorance    and 

(7)  3  Q3.D.  607, 


Ex  parte     world's  censure,  on  points  about  which  all  who  rev 

OLLIN8.  ^^^  ^YiQ  ideal  life  of  goodness  would  least  wish  to 
Wtndeyer  J.  g^QQ^.  Apart  from  the  obligation  which  is  cast  up< 
declare  the  truth  as  he  sees  it,  only  the  love  of 
earnest  desire  to  benefit  mankind  could  compel  \ 
present  state  of  the  world's  education  to  pronouns 
upon  a  subject,  with  reference  to  which  it  is  so  mi 
to  win  a  reputation  for  sanctity  by  declamatory  vio 
new  ideas  as  to  the  essential  in  morality  than  by  a 
and  of  that  service  of  man  which  is  the  true  service 
A  Court  of  law  has  now  to  decide  for  the  first  tii 
is  lawful  to  argue  in  a  decent  way  with  earnestnes 
and  sobriety  of  language  the  right  of  married  men 
limit  the  number  of  the  children  to  be  begotten  by 
means  as  medical  science  says  are  possible  and  no 
health.  Of  the  enormous  importance  of  this  quest 
to  persons  of  limited  means  in  every  society  and  C( 
nations,  the  populations  of  which  have  a  tendenc 
more  rapidly  than  the  means  of  subsistence,  there  < 
slightest  doubt.  Since  the  days  when  Malthus  fir 
his  views  on  the  subject  to  be  misrepresented  ai 
originators  of  new  ideas  usually  are  by  the  ignorant 
ing,  the  question  has  not  only  been  pressing  itself  w 
intensity  of  force  upon  thinkers  and  social  reformer 
it  in  the  abstract,  but  the  necessity  of  practically 
the  difficulty  of  over-population  has  become  a  t 
discussed  by  statesmen  and  politicians.  It  is 
question  whether  it  is  expedient  to  prevent  the 
pauper  population,  with  all  its  attendant  miseries  f« 
semi-starvation,  overcrowding,  disease,  and  an  enfe< 
stamina  of  constitution;  but  how  countries  sufiEe 
these  causes  of  national  decay  shall  avert  nations 
checking  the  production  of  children,  whose  lives 
often  a  misery  to  themselves,  a  burden  to  society,  i 
to  the  State.  Public  opinion  has  so  far  advancec 
sideration  of  a  question  that  has  become  of  burnin 
in  the  mother  country  by  reason  of  its  notorious 


those  who^   like  John  Stuart  Mill  and  others^  discuss  in  t\ 
abstract  the  necessity  of  limiting  the  growth  of  population  ;  bi 
they  are  reserved  for  those  who  attempt  practically  to  follow  u 
their  teaching  and  shew  how  such  abstract  reasoning  should  I 
acted  upon.     It  seems  to  be  conceded  by  public  opinion,  and  he 
indeed  been  admitted  in  argument  before  us,  that  the  abstra< 
discussion  of  the  necessity  of  limiting  the  number  of  childre 
brought  into  the  world  is  a  subject  fitting  for  the  philosophe 
and  student  of  sociology.     The  thinkers  of  the  world  have  so  fa 
sncceeded  in  educating  it  upon  the  subject,  and  public  attention 
is  so  thoroughly  aroused  to  its  importance,  that  every  reader  o 
onr  English  periodical  literature  knows  it  to  be  constantly  dis 
cussed  in  magazines  and  reviews.     Statesmen,  reviewers,  am 
ecclesiastics  join  in  a  common   chorus  of   exhortation   againsi 
improvident  marriages  to  the   working  classes,  and  preach  tc 
them  the  necessity  of  deferring  the  ceremony  till  they  have  saved 
the  competency  necessary  to  support  the  truly  British  family  o1 
ten  or  twelve  children.     Those,  however,  who  take  a  practica 
view  of  life  will  inevitably  ask  whether  the  masses,  for  whos< 
benefit  this  exhortation  is  given,  can  be  expected  to  exercise  al 
the  powers  of  self-denial  which  compliance  with  it  would  involve 
To  what   period   of  life   is  marriage   to   be  postponed  by   th<i 
sw^ter  in  the  East  End  of  LondoOj  earning  his  three  or  fou: 
skilliugB  a  day,  without  any  hope  of  over  being  able  to  educate, 
decently  house,   and  bring   np  eight   or   ten    children  ?      'l'h<: 
!*pot^stant    world    rejects    the    idea    of  a   celibate   clergy   a 
Macompatible  with  purity  and  the  safety  of  female  virtue,  tliougl 
flie  eoulesiastic  is  strengthened  by  all  the  mural  helps  of  acallinj; 
^oted  to  the  noblest  of  objects,  and  by  every  inducement  to 
»Aj  life.    With  strange  i  neons  Latency  the  same  dinbelievers  i 
the  power  of  male  human  nature  to  resist  the  most  powerful  c 
Uistiacts  expect  men  and  women,  animated  by  no  such  exalte: 
'wves,  with  their  moral  nature  more  or  less  stunted,  huddle; 
^ther  in  dens  where  the  bare  conditions  of  living  precludi 
9^  elemt^ntary  ideas  of  mode  sty ,  >vith  none  of  the  pleasures  c 
^^i  i^ave  those  enjoyed   in  common  with  the  animals — expe*! 
■«ese  victims  of  a  social  state,  for   which   the   educated   ai 


r^x  parte      itju^e  lur  its  reurcssj  tu  OJLtJruisw  aii  tuo  seii-uuuurui 

celibate  ecclesiastic  is  supposed  to  be  incapable.  If 
eyei  .  jg(;]g^jjjj  agaiust  over-population  as  a  danger  tc 
involving  conditions  of  life  not  only  destructive  oi 
conducive  to  crime  and  national  degeneration, 
immediately  arises  can  it  be  wrong  to  discuss  the  ] 
limiting  births  by  methods  which  do  not  involve  in 
cation  thd  existence  of  an  impossible  state  of  society 
as  it  is,  and  which  do  not  ignore  the  natural  sexual 
mankind- 
Why  is  the  philosopher  who  describes  the  nature  i 
from  which  we  are  suffering,  who  detects  the  c 
induce  it  and  the  general  character  of  the  remedies  i 
to  be  regarded  as  a  sage  and  a  benefactor,  but  1 
complement  in  the  evolution  of  a  great  idea,  the  ma 
out  in  practice  the  theories  of  the  abstract  thi 
denounced  as  a  criminal  ?  It  was  only  when  Jenner 
act  on  the  theory  which  he  had  founded  upon  his 
that  he  was  denounced  and  vilified  in  language  whi( 
almost  impossible  to  conceive. 

In  the  domain  of  morality  as  of  medicine.  The  t( 
first  publicly  proclaimed  the  brotherhood  of  man,  hii 
the  next  world,  and  his  right  to  worship  as  he 
persecuted  as  the  enemies  of  society.  Doctrines  su 
fit  though  they  might  bo  for  discussion  by  philoso; 
select  class  of  esoteric  students,  were  to  be  put  down  j 
to  society  when  taught  to  the  common  people  as  the  ■ 
basis  upon  which  society  must  rest.  The  history  is 
the  growth  of  all  opinion  and  the  perception  of  all  tri 
we  read  it  in  the  history  of  the  law  of  witchcraft,  of 
or  any  other  subject  which  has  been  the  object  of  hui 
associated  with  the  idea  of  right  and  wrong.  The 
preconceived  opinion  which  is  brought  to  the  c 
of  any  such  question  has  at  first  sternly  resisted 
tolerated,  and  only  at  last  recognised  as  a  right  the  f  re 
of  its  foundation  in  truth.  The  world,  having  fi: 
those  who  would  shew  a  better  way,  has  in  after 
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venerated  as  martyrs  and  heroes  those  who  died  for  the  truth  as        ^^^* 
they  saw  it,  or  who  endured  in  silence  the  lifelong  persecution  of     Sx  parte 
the  confessor. 

With  this  growth  of  public  opinion  the  law  has  also  grown.      *     ^^^   ' 

A  prosecution,  as  Lord  Coleridge  says  in  his  able  charge  in  the 

tsase  of  Eeg.  v.  Ramsay  and  Foote  (8),  which  was  possible  for 

seditious  libel,  because  a  man  decorously  discussed  the  respective 

advantages  of  an  hereditary  or  elective  monarchy  without-  any 

reflection  upon  any  part  of  the  existing  government,  and  which 

was  carried  to  a  conviction,  would   be  impossible  under  our 

present  ideas  of  political  freedom.     In  the  region  of  religious 

discussion  it  is  the  same.     In  an  empire,  the  sovereign  of  which 

rales  over  more  non-Ohristians  than  Christians,  it  has  become  an 

obsolete  fiction  that  Christianity  is  part  of  the  Common  Law. 

Writings  which  a  century  ago  would  have  been  held  by  the  Judges 

of  the  time  as  blasphemous  libels,  simply  because  they  question  the 

truth  of  Christianity,  will,  as  Lord  Ooleridge  points  out  in  the  same 

judgment,  no  longer  be  so  regarded,  because   the  dicta  of  the 

Judges  promulgating  that  legal  doctrine  of  bygone  times  cannot 

be  taken  to  be  a  true  statement  of   the  law  as  the  law  is  now. 

As  in  religion  so  in  morals.     The  state  of  modern  society,  with 

all  its  complex  aspects,  has  provoked  the  public  discussion  of 

questions  relating  to  marriage  and  divorce,  contagious  diseases, 

over-population,  and  overcrowding,  which  would  have  shocked 

the  old-fashioned  notions  of  preceding  generations,  with  their 

limited  range  of  thought  upon  such  matters.     Upon  some  of 

these  subjects  the  necessities  of  the  day  have  already  driven  us 

to  legislation  which  in  past  time  would  have  been  denounced  as 

immoral  by  all,  as  it  still  is  by  a  minority,  and  the  question 

discussed  in  this  pamphlet  is  one  of  a  kindred  character.    Whilst 

the  law  has  thus  altered  with  the  times  in  allowing  a  greater 

latitude  in  discussing  questions  fundamentally  affecting  religion, 

the  government  of  the  country,   and  public   morality,   it  has 

remained  the  same  in  insisting  upon  a  respectful,  grave,  and 

decent  tone  of  discussion.     Whether  this  has  originated  in  a 

desire  to  protect  the  innovating  thinker  from  such  violence  as 

mi^ht  be  offered  by  the  ignorant  multitude  to  those  regarded  as 

(8)  48  L.T.  N.S.  733. 


Ex  parte     restraining  him  from  the  use  of  language  likely  to  pr( 
or  whether  it  has  proceeded  from  the  exploded  fallac 

\n  eyer   ,  p^qyij^^g  ^jj^  p^^p  ^f  penal  statutes  to  maintain  it,  th( 
is  that,  whether  the  subject  of  discussion  be  religion,  j 
or  morals,  whilst  every  latitude  is  allowed  in  disci 
fundamental   principles,   no   language   must  be  usi 
stronger  than  is  necessary  for  clearly  expounding  the 
system  advocated  by  the  writer.     The  publication 
which  is  calculated  to  destroy  respect  for  religioi 
obligations,  to  incite  people   to   violent    and   unc< 
attacks  upon  the  established  government,  or  to  dei 
morality  by  the  advocacy  of  immoral  practices,  is  ilh 
its  necessary  results  if  acted  upon  are  such,  it  is  no 
the  person  publishing  it  thinks  he  is  doing  a  public 
law  clearly  is,  that  though  he  should  be  actuated  by 
aspirations  for  the  public  good,  he  must  either  achiei 
in  a  legal  manner  or  be  content,  if  his  revolutionar 
action  is  unsuccessful,  to  suffer  in  the  cause  of  trutli 
hereafter,  like  John  Brown,  to  be  chanted  as  a  marty 
lyrics  when  public  opinion  has  changed.     A  certain 
prosecutions  under  the  law,  a  certain  ntimber  of  vie 
ignorance  or  superstition  of  those   who   framed   ii 
number  of  refusals  to   convict  under  a  growing 
unwisdom,  injustice,  and  barbarity,  seem  to  be  in 
the  stages  passed  through  by  laws  established  for  th 
coercing  the  opinions  of  mankind  before  they  becom 
Judge-made,  or,  if  statutes,  are  repealed  as  incon 
advancing  knowledge.     Were  the  publication  now 
sideration  prosecuted  as  an  obscene  libel,  all  the  abo 
would  be  very  proper  for  consideration.     The  public 
ever,  does  not  come  before  us  as  an  obscene  libel  at  C( 
The  test  in  this  case  is  not  whether  the  tendency  of 
to  promote  immorality,  but  whether  the  language 
book  is  obscene.     Were  the  question  whether  the  b 
obscene  libel,  it  might  possibly  be  held  to  be  such,  tl 
was  no  language  in  it  inconsistent  with  decency,  if 
was  inconsistent  with  the  morals  of  society.     This  is 
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the  language  used  by  Lord  Oockbum  in  the  case  of  The  Queen  v.        1888. 

BradiatLgh  and  Besant  (9),  and  though  the  work,  the  subject  of     Hx  parte 

that  prosecution^  was  not  identical  with  that  now  before  us,  and 

that  was  a  proceeding  against  the  defendants  for  an  obscene  libel,  ^*^"*y^*  •'^• 

the  principles  laid  down  in  that  case,  as  far  as  can  be  applied, 

must  govern  this.     In  that  case  Lord  Oockbum  says  : — 

*'  In  the  first  place  are  there  in  this  publication  details  inconsistent  with  decency  P 
Eron  if  that  should  not  be  the  case,  the  second  point  is  whether  the  purpose 
adyocated  in  the  work  is  a  purpose  inconsistent  with  the  morals  of  society  ?" 

The  second  of  these  questions,  though  proper  enough  for  con- 
sideration in  the  case  of  an  obscene  libel,  has  no  necessary  place 
in  the  consideration  of  the  question  whether  the  work  is  an 
obscene  publication  under  the  statute.    To  suggest,  as  this  book 
does,  that  the  evils  of  over-population  should  be  prevented  by 
married  persons   having  recourse   to  such  artificial   means  as 
medical  science  suggests  to  prevent   conception  and   the  con- 
sequent evils,  especially  to  the  poorer  classes,  which  the  pro- 
duction of  a  too  numerous  progeny  is  certain  to  bring  about,  may 
be  held  by  some  persons  to  be  the  promulgation  of  teaching  that 
is  dangerous  to  morals,  but  it  is  clearly  an  abuse  of  language  to 
say  that  the  suggestion  would  make  the  work  necessarily  obscene. 
The  prevention  of  conception  may  be  secured  by  total  sexual 
abstinence,  or  by  sexual  abstinence  at  certain  periods  of  female 
life,  and  it  is  therefore  idle  to  argue  that  the  mere  suggestion 
that  families  should  be  limited  by  the  prevention  of  conception  is 
an  idea  in  itself  obscene,  unless  it  is  contended  that  to  advise 
total  sexual  abstinence  is  itself  obscene.    It  has  been  admitted  in 
argument  before  us   that   the  bulk   of  this    pamphlet,   which 
consists   of  the  most  powerful   arguments   in   support  of  the 
necessity  of  limiting  population  in  old  countries,  and  of  the  only 
eCFectoal  means  of  limiting  it  being  conjugal  prudence  in  sexual 
intercourse,  is  not  open  to  the  objection  of  being  obscene.     And 
it  is  said  that  had  the  writer  contented  herself  with  inculcating 
in  the  abstract  the  expediency  of  resorting  to  artificial  means  to 
prevent  conception  the  publication  could  not  be  the  subject  of 
prosecution.     It  was  objected,  however,  that  the  third  chapter 
of  the  pamphlet,  which  describes  the  means  which  may  be  used 
to  prevent  conception,  and  which  describes  the  female  sexual 

(9)3Q.B.D.607. 


Ex  parte  of  preventing  conception  suggested,  was  obscene. 
Collins.  ^^  ^^  ^^^^  question,  what  is  obscenity?  The  defin 
WindetferZ,  ^qj-^j  obsceno,  adopted  by  Sir  James  Martin 
of  Bremner  v.  Walker  (10),  runs  as  follows: 
offensive  to  chastity  and  delicacy;  impure:  ex 
presenting  to  the  mind  or  view  something  which  delic 
and  decency  forbid  to  be  exposed,  as  obscene  la 
obscene  pictures."  Of  this  definition  the  words,  "  e: 
presenting  to  the  mind  or  view  something  whi( 
purity,  and  decency  forbid  to  be  exposed,*'  give  t 
element  which  makes  language  and  conduct  obscene 
distinguishes  language  and  conduct  as  obscene  fr< 
language  and  conduct  when  not  obscene.  It  is,  ii 
circumstances  under  which  language  is  published 
that  determine  whether  language  or  conduct  is  ol 
natural  function  of  the  human  body  is  obscene  ii 
the  physical  constitution  of  man,  including  all 
instincts,  there  is  nothing  unholy  or  unclean.  C 
diseased  mind  of  the  unnaturally  living  ascetic,  with  1 
views  of  rehgion,  did  God's  handiwork  in  the  hi 
become  an  object  of  shame  and  disgust.  In  the  Hel 
of  Eden  it  was  truly  represented  that  sin  first  broug 
of  shame.  The  holy  tie  of  marriage,  regarded  both 
and  religion  as  founded  upon  the  instincts  of  sex 
and  by  the  law  regarded  as  a  nullity  where  its  gr 
physically  impossible,  has  in  the  Christian  world  b( 
the  type  of  the  mystic  union  of  Christ  and  His  Churcl 
saints  and  noblest  poets  have  alike  combined  to  ms 
founded  upon  harmony  in  sexual  feeling — ^an  instinc 
enjoy  in  common  with  the  brutes — the  most  perfect  ty 
love  and  unselfish  devotion,  consecrated  in  thought  as 
ideal  of  earthly  happiness  and  delight,  divinely  trai 
it  is  in  its  lowest  aspect  by  the  spiritual  union  of  sou 
There  is  nothing  in  the  sexual  act  itself  which 
unholy,  or  impure,  offensive  to  chastity  or  deli 
whilst  this  is  clear,  it  is  equally  clear  that  its  coi 
(10)  6  N.S.W.  B.  276. 


/ 
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public  would  be  an  atrocious  offence  against  decency,  deserving        1888. 
condign  punishment.     So  with  regard  to  langaage.     Language      Ex  parte 
tliat  might  be  permissible   and   necessary  if   used   on   certain 
occasions,  it  would  be  manifestly  an  outrage  against  decency  to      *«^»^«»*   • 
use  when  occasion  did  not  warrant  it.    The  question  therefore  is, 
when  language  is  objected  to  as  obscene,  whether  the  occasion 
upon  which  it  has  been  used  warrants  its  use  in  the  manner 
resorted  to.     This  view  of  the  law,  I  find,  is  taken  by  the  most 
distinguished  writer  upon  the  criminal  law  of   modern  days, 
that  most  acute  thinker.   Sir   James  Stephen.     That  learned 
Jadge,  in  his  Digest  of  the  Oriminal  Law,  p.  105,  submits  the 
following  as  the  true  view  of   the  law  with  reference   to  the 
publication  of  matter  that  would  be  obscene  if   not  justified  by 
the  occasion  : — 

"  A  person,  he  saja,  is  justified  in  exhibiting  disgusting  objects,  or  publishing 
obscene  books,  papers,  writings,  prints,  pictures,  drawings,  or  other  representations, 
if  their  exhibition  or  publication  is  for  the  public  good,  as  being  necessary  or 
adrantaji^eous  to  religion  or  morality,  to  the  administration  of  justice,  the  pursuit 
of  science,  literature,  or  art,  or  other  objects  of  general  interest;  but  the  justifica- 
tion ceases  if  the  publication  is  made  in  such  a  manner,  to  such  an  extent,  or  under 
such  circumstances  as  to  exceed  what  the  public  good  requires  in  regard  to  the 
particular  matter  published." 

Regarding  this  to  be  the  law,  as  I  do,  the  question  now  for 

determination  is,  whether  the  chapter   of   this  book  which  is 

objected  to  makes  the  publication  obscene.     In  deciding  this,  it 

is  necessary  to  consider  the  whole  pamphlet  in  connection  with 

which  the  alleged  obscene    matter  is  published,  as  without  a 

consideration  of  it   we   cannot  form   an   opinion   whether   the 

langnage  complained  of  ceases  to  be  obscene  as  warranted  by 

the  occasion.     The  pamphlet  before  us,  by  Mrs.  Annie  Besant, 

is  entitled '^  The  Law  of  Population':  its  consequences  and  its 

bearing  upon  human   conduct  and  morals."     The  work  starts 

with  a  statement  of  the  theory  first  propounded  by  Malthus, 

now,  as  Lord  Oockbum  says,  accepted  as  ^'  an  irrefragable  truth," 

that  population  has  a  strong  and  natural  tendency  to  increase 

faster  than  the  means  of  subsistence  afforded  by   the  earth  or 

that  the  skill  and  industry  of  man  can  produce  for  the  support 

of  life.     It  shews  in  clear  and  powerful  language  all  the  miseries 

which   result  to  mankind  from  the  unchecked  operation  of  thiw 


Ex  parte  the  consequences  of  this  inevitable  tendency  by  sm 
Collins,  uj^dical  science  and  an  enlightened  understanding 
Wvndeyer  J.  q£  jiat^re  place  at  his  disposal.  As  it  cannot  be  de 
question  propounded  for  discussion  is  of  enormous 
and  that  it  is  right  to  advocate  in  the  abstract  the  e 
checking  the  advancing  tide  of  population,  it  ap 
impossible  to  contend  that  language  which  tells  hi 
be  done  is  obscene  if  it  goes  no  further  than  is 
this  purpose.  Having  carefully  read  the  third  cl 
pamphlet,  it  appears  to  me  to  be  written  with  all  dece 
language.  I  see  nothing  in  its  language  which  an  ea; 
man  or  woman  of  pure  life  and  morals  might  not  ui 
his  own  sex,  if  explaining  to  him  or  her  what  vi 
in  order  to  understand  the  methods  suggestec 
married  people  could  prevent  the  number  of  tl 
increasing  beyond  their  means  of  supporting  thei 
nothing  which  points  to  the  conclusion  that  any  lauj 
with  the  intention  of  exciting  feelings  of  wantonn< 
and  it  requires  but  slight  acquaintance  with  the  medi( 
to  discover  that  the  advice  given  in  this  chapter 
given  by  them  to  women  suffering  from  over-childb 
those  to  whom  parturition  is  dangerous.  The 
afforded  in  the  third  chapter  of  the  pamphlet,  ii 
medical  man  to  a  patient  suffering  from  over-mal 
whispered  in  matrimonial  confidence,  or  imparted  ii 
existing  between  the  author  and  the  reader  of  her 
not  obscenity,  though  the  public  proclamation 
information  on  a  placard  in  George-street  or  Picca< 
all  who  ran  might  read,  would  be  an  obscenity  of 
kind,  so  clearly  do  the  circumstances  of  a  publica 
character.  If  admitted,  as  it  is,  that  the  information, 
and  otherwise,  given  in  chapter  3  can  be  found  in  n 
of  an  expensive  kind,  it  cannot  affect  the  character 
mation  for  obscenity  that  it  is  given  in  a  cheap  form, 
cannot  be  pure,  chaste,  and  legal  in  morocco  at  a 
impure,  obscene,  and  indictable  in  a  paper  pamphlei 
The  information  to  be  of  value  in  a  national  point 
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safeguard  from  the  miseries  of  over-population  and  overcrowding        ^^^* 

must  be  given  wholesale  to  the  masses  likely  to  overbreed.     The     Ex  parte 

time  is   past  when   knowledge  can  be  kept  as  the   exclusive 

privilege  of  any  caste  or  class.     The  fact  that  a  book  may  excite      *     ^^ 

prurient  thoughts  if  used  for  that  purpose  by  the  low-minded 

and  the  young  does  not  make  it  obscene.    Everyone  who  knows 

what  some^  but  only  some^  boys  are,  and  who  remembers  his 

school  days,  must  know  that  he  has  seen  not  only  Lemprifere's 

Classical  Dictionary  but  the  Bible  itself  used  for  the  disgusting 

purpose  of  picking  out  passages  which  public  decency  forbids  to 

be  read  aloud.     No  one,  however,  thinks  of  prosecuting  a  vendor 

of  Lempriere's  Dictionary  or  the  Bible  Society  as  publishers  of 

obscene  books.    The  intention  and  general  scope  of  a  work  being 

clearly  matters  involved  in  determining  the  question  of  obscenity, 

it  is  impossible  to  avoid  a  consideration  of  the  general  purpose 

of  the  pamphlet.     Its  perusal  must,  I  think,  convince  even  the 

most  prejudiced  against  the  practical  suggestions  that  it  contains 

that  its  author  was  only  actuated  by  an  honest  and  single-minded 

desire  to  benefit  those  desiring  to  escape  from  the  burden  of  a 

larger  family   than  their  means  will  enable  them  to  support. 

The  objection  which  has  been  urged  that  the  means  suggested 

for  the  prevention  of  conception  might  be  availed  of  by  the 

unmarried  and  immoral  for  the  purpose  of  enabling  them  safely 

to  indulge  in  vice  is  simply  the  application  to  this  subject  of  the 

exploded  delusion  that  knowledge  is  a  dangerous  thing.     That 

nature  has  formed  us  with  organs  and  propensities  which,  if 

abased,  lead  to  the  ruin  of  health  and  the  destruction  of  morals, 

is  no  imputation  upon  the  wisdom  of  Grod  in  so  constituting  man. 

The  same  argument  might  be  urged  with  equal  force  against  the 

teaching  of  writing  and  the  art  of  photography  because  they 

assist  people  to  commit  forgery.     The  time  is  surely  past  when 

countenance  can  be  given  to  the  argument  that  a  knowledge  of 

any  truth  either  in  physics  or  in  the  domain  of  thought  is  to  be 

stifled  because  its  abuse  might  be  dangerous  to  society.     The 

guardianship  of  the  eunuch  and  the  seclusion  of  the  harem  were 

not  necessary  to  build  up  the  national  character  of  English 

women  for  chastity,  and  it  is  an  insult  to  them  to  argue  that  it  is 

necessary  to  keep  them  in  ignorance  on  sexual  matters  to  maintain 


Ex  parte     religion . 

A  further  argument  urged  before  us  as  shewing  t 
^  *  was  obscene  was  that  its  advice  as  to  the  adoption 
checks  to  population  involved  a  violation  of  natura 
frustration  of  nature's  ends.  The  argument  that  m 
every  woman  to  conceive  as  often  as  is  possible  woi 
to  its  logical  conclusion,  result  in  the  Indian  custom 
every  female  child  upon  reaching  puberty  in  oi 
opportunity  of  conception  should  be  lost.  In  all  o 
of  breeding  but  the  all-important  one  of  the  bre 
human  race  the  aim  of  man  is  to  defeat  the  effecti 
laws  of  reproduction,  and  to  limit  the  number  i 
animals  produced  to  the  amount  required  for  the 
The  forces  of  nature,  blind  and  ruthless  in  their  effe( 
and  defeat  in  their  operation  by  all  the  means  that  s 
at  our  command.  To  protect  churches  and  hospit 
operation  of  nature's  laws,  we  put  up  conductors  1 
inexorable  effects  of  lightning,  which  would  remorse 
what  piety  and  humanity  would  protect.  The  coui 
is  to  kill  a  noble  woman,  a  devoted  wife  and  lovin 
her  pelvis  is  too  small  to  admit  the  delivery  of  a  c 
abnormally  large  head.  The  practice  of  civilised  n: 
scienoe,  is  in  such  a  case  of  parturition  to  destroy  tl 
to  save  the  mother.  The  interference  with  the  cou 
is  direct,  the  practice  in  no  way  natural,  but  enligh 
opinion  in  no  way  condemns  it.  But  if  the  pelvis  o 
so  unusually  small  that  she  never  can  be  delivered  ( 
at  the  peril  of  her  life,  where  is  the  immorality  in 
and  wife  resorting  to  any  preventive  checks  that  mi 
life  that  is  dear  and  perhaps  valuable  to  the  ^ 
unreasoning  prejudice  alone  that  starts  the  objecti( 
prevention  of  all  the  physical  agony  involved  in  a 
dangerous  delivery  and  possible  loss  of  life  is 
unnatural.  Or,  take  the  case  of  a  woman  married  \ 
husband,  steadily  ruining  his  constitution  and  hast 
drunkard's  doom,  loss  of  employment  for  himself,  se 
for  his  family,  and  finally  death  without  a  shilling  t 
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whom  he  has  brought  into  the  world,   but  armed  with  the        ^^^- 
anthoritj  of  the  law  to  treat  his  wife  as  his  slave,  ever  brutally     E»  paHe 
insisting  on  the  indulgence  of  his  marital  rights.     Where  is  the       ^^"*'^- 
immorality,  if  already  broken  in  health  from  unresting  maternity,      *"^^"'   • 
already  having  a  larger  family  than  she  can  support  when  the 
miserable  breadwinner  has  drunk  himself  to  death,  the  woman 
avails  herself  of  the  information  given  in  this  book,  and  so  averts 
the  consequences  of  yielding,  perhaps  under  threats  of  violence, 
to  her  husband's  brutal  insistence  on  his  marital  rights.    Already 
weighted  with  a  family  that  she  is  unable  decently  to  bring  up, 
the  immorality,  it  seems  to  me,  would  be  in  the  reckless  and 
criminal  disregard  of  precautions,   which  would  prevent  her 
bringing  into  the  world  daughters,  whose  future  outlook  as  a 
career  would  be  prostitution ;  or  sons,  whose  inherited  taint  of 
alcoholism  would  soon  drag  them  down  with  their  sisters  to 
herd  with  the  seething  mass  of  degenerate  and  criminal  humanity 
that  constitutes  the  dangerous  classes  of  great  cities.     In  all 
these  cases  the  appeal  is  from  thoughtless,  unreasoning  prejudice 
to  conscience,  and,  if  listened   to,  its    voice    will    be    heard 
onmistakably   indicating  where   the   path    of    duty    lies.    As 
Matthew  Arnold  points  out,  the  Divine  nature  cannot  take  a 
delight  in  swarming  the  East  End  of  London  with  paupers. 
Surely,  as  he  says,  what  conscience  tells  us  is,  "  that  a  man's 
children  are  not  really  sent  any  more  than  his  horses,  his  dogs, 
or  his  pictures.*'     We  may  be  guilty  of    as    much   immoral 
extravagance,  and  with  more  disastrous  results,  in  the  production 
of  one  as  in  the  acquisition  of  the  other.     The  natural  man,  as 
the  typically  excellent,  is  not  he  who  ''  wild  in  woods  a  noble 
savage  ran,''  but  one  ideally  perfect  in  Nature's  eye  as  she  con- 
ceived him  in  the  ultimate  perfection  of  his  nature,  in  the  full 
efflorescence  of  his  physical,   social,  intellectual,  and  spiritual 
growth. 

The  argument,  founded  upon  the  allegation  that  the  advocacy 
of  preventive  checks  is  immoral,  seems  to  me  equally  untenable 
and  founded  upon  a  misconception  of  what  is  true  morality.  As 
this  pamphlet  points  out,  true  morality  is  ever  identical  with 
the  ^eatest  good  of  the  greatest  number.  To  quote  from  the 
pamphlet,  its  quoted  words  of  another  author,  whose  book  was 
ir.S.W.R.,  Vol.  IX.,  Law.  2  L 


Exparu     Deen    tne    suDject  ot  a  prosecution^   tnoagn  its 
preventive  intercourse  is  as  outspoken  as  that  of 
WindeyerJ.  feef ore  US  :— 

"  It  is  immoral  to  give  life  when  you  cannot  rapport  it.  '. 
bring  ohildren  into  the  world  when  you  cannot  clothe,  feed,  an< 
It  is  immoral  to  crowd  new  life  into  already  oyercrowded  hon 
birth  to  children  wholesale  who  never  have  a  chance  of  health] 

The  cases  of  The  Queen  v.  Hicklin  (11)  and  Steele  v. . 
which  have  been  cited,  have  no  direct  bearing  upoi 
before  us.  They,  simply  illustrate  the  doctrine 
immediate  effect  of  a  publication  is  to  injure  mora 
cation  cannot  be  excused  on  the  ground  that  its  ul 
was  laudable.  The  Qiieen  v.  Hicklin  turned  upon  t 
political  society  to  publish  in  the  form  of  a  pamp 
''The  Confessional  Unmasked,"  extracts  from  en 
Catholic  theologians  on  the  practice  of  auricular  co 
object  of  the  society  being  ''to  protest  against  t 
practices  which  were  un-English,  immoral  and  bias] 
to  maintaining  the  Protestantism  of  the  Bible  and  t 
England."  With  all  respect  for  the  Judges  who  ( 
cases,  I  do  not  think  that  they  are  decisions  which 
criticism  of  time,  as  they  are  founded  upon  a  want 
in  the  power  of  truth  and  in  the  right  to  publish  it 
at  the  bottom  of  them  the  old  delusion,  that  it  is  nc 
in  teaching  mankind  to  let  them  know  the  truth, 
mainspring  theory  of  all  prosecutions  of  innovai 
from  the  time  of  Socrates  to  the  present  day.  Alio 
to  question  the  foundations  of  a  popular  system,  io 
belief  in  the  one,  great,  unseen  Intelligence  govemi 
surround  his  teaching  with  all  the  high  moralit 
religion,  and  the  teacher  under  this  theory  is  but 
of  youth,"  thought  worthy  of  death  in  a  past  tkg 
imprisonment  in  this.  It  was  not  by  such  hushii 
abominations  of  paganism  that  the  gods  of  Olympa 
thrown,  and  a  purer  undefiled  religion  was  given 
It  is  only  the  public  reading  of  the  apostolic  writ 

(11)  3  L.R.  Q.B.  860.  (12)  L.R.  7  C 
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many  generations  that  Has  taught  mixed  congregations  of  men       ^^^' 
and  women  to  listen  witbont  blushing  to  their  denunciations  of     JBxparU 
^  abominable  and  now  nameless  vices  of  antiquity.     It  is 
true  that  attacking  the  foundations   of  any  system  of  morals  '^**"^*^   • 
may  cause  some  to  fall  away  from  belief  in  all  morality,  and 
from  the  practice  of  any,  but  that  is  no  reason  why  the  pursuit 
of  truth  should  be  given  up  or  condemned  as  an  offence.      The 
ultimate  probable  effect  of  the  publication  of  what  is  true  cannot 
be  prejudicial  to  general  morality  and  decency,  if  the  publication 
is  bona  fide  made  in  the  interests  of  truth,  and  in  pursuing  a 
legitimate  subject  of  contraversy,  and  it  is,  I  submit,  by  the 
ultimate  result  of   the  publication  that  its  legality  should  be 
tested.    The  decision  in  Steele  y.  Branncm  (12)  is,  of  course,  well 
founded,  as  far  as  it  is  an  authority  for  the  position  that  the 
publication  of  obscene  matter  cannot  be  justified  under  the  guise 
of  a  report  of  the  proceedings  of  a  Court  of  law,  but  the  weak- 
ness of  the  decisions,  both  in  The  Queen  v.  HickUn  (11)  and 
Steele  y.  Brannan  (12),  especially  in  the  latter,  seems  to  me  to  be 
in  their  not  more  clearly  resting  upon  the  canon  suggested  by 
Sir  James  Stephen  as  a  test  whether  the  matter  published  was 
really  obscene.    Begin  with  assuming  that  the  matter  is  obscene, 
and  the  right  decision  is  clear  enough  in  any  case.     The  fallacy 
lies  in  assuming  that  eyil  is  done  that  good  may  come,  when  the 
real  case  is  that  some  few  may  be  injured  in  trying  to  do*  good 
to  the  many.    In  The  Qiieen  y.  HickUn  (11),  moreoyer,  the  work 
condemned  described  and.  alluded  to  what  all  men  regard  as 
filthy  practices,  as  self-abuse  and  the  like,  and  the  judgment  of 
the  Court  proceeded  upon  the  ground  that  the  publication  of  the 
pamphlet  would  haye  been  open  to  prosecution  as  a  misdemeanour 
''because  the  indiscriminate  circulation  of  it  in  the  way  in  which 
it  appears  to  haye  been  circulated  was  calculated  necessarily  to 
prejudice  the  minds  of  the  people,  and  the  publication  of  such 
obscene  matter  was  not   justified    by    the    occasion.'^     Lord 
Oockhwm  during  the  argument,  p.  867,  says  : — 

"A  medical  tre»ti8e  with  iUnstratioiiB  neceisarj  for  the  infbnnation  of  thoee 
for  whose  ednoatioii  or  information  the  work  is  intended,  maj  in  a  certain  senee 
be  obeoene,  and  yet  not  the  subject  for  indictment ;  but  it  can  nerer  be  that 
theee  printa  may  be  exhibited  for  anyone,  boys  and  i^la,  to  see  u  they  pass. 
The  immunity  most  depend  upon  the  dronmstanoee  of  the  publication.*' 


Colli  NR, 
Windeyer  J. 
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J^- Both  Lord  Gockbum  and  Lord  Blackburn  in  their  jadgmente 

Ex  parte  U^j  stross  upon  the  mode  in  which  the  book  was  sold  to  pnng 
and  old  at  the  comers  of  the  streets^  and  the  jadgment  of  all 
the  Jadges  manifestly  went  upon  the  ground  that  the  pnblication 
of  the  filthy  matter  was  not  necessary  in  their  opinion  for  com- 
bating the  evils  of  the  confessional  system.  Lord  Bladchnm 
pointing  out  the  occasion  of  the  publication  is  never  irreleyant^and 
that  the  question  was  whether  the  matter  published,  which  might 
be  injurious,  was  more  injurious  than  the  occasion  warranted. 
Mr.  Justice  Mellor,  who  seems  to  have  seen  the  danger  of  barking 
the  expression  of  the  truth  in  bona  fide  controversy,  in  giving 
judgment,  says  : — 

"  I  oonfeu  I  hare,  with  tome  difficult  j  and  some  hesitation,  arrived  very  mock 
at  the  concludon  at  which  my  Lord  and  mj  learned  brothers  have  arrired. 
My  difficulty  was,  whether  or  not  the  publication  was  under  the  finding  of 
the  Recorder,  within  the  Act  having  reference  to  obecoie  publications.  I  im 
not  certainly  in  a  condition  to  distent  from  the  view  which  my  Lord  sod  my 
brothers  have  taken  as  to  the  Recorder's  finding,  and,  if  that  view  be  oocreet, 
then  I  agree  with  what  has  been  said  by  my  Lord  and  my  brother  Blaeifmr%. 
The  nature  of  the  subject  itself,  if  it  may  be  discussed  at  all  (and  I  think  it 
undoubtedly  may),  is  such  that  it  cannot  be  discussed  without,  to  a  certain 
extent,  producing  authorities  for  the  assertion  that  the  confessional  would  be  a 
mischievous  thing  to  be  introduced  into  the  kingdom,  and  therefore  it  njfpeut 
to  me  very  much  a  question  of  degree,  and  if  the  matter  were  left  to  a  jsiy  it 
would  depend  very  much  on  the  opinion  which  the  jury  might  form  of  that 
degree  in  such  a  publication  as  the  present.  Now,  I  take  it  for  granted  Uial 
the  Magistrates  themselves  were  perfectly  satisfied  that  this  work  went  bt 
beyond  anything  which  was  necessary  or  legitimate  for  the  puxpoee  of  attaekiBg 
the  confessional.  I  take  it  that  the  finding  of  the 'Recorder  is  (as  I  suppose  vae 
the  finding  of  the  Justices  below)  that  though  one-half  of  the  book  consists  of 
casuistical  and  controversial  questions,  and  so  on,  and  which  may  be  disoiuBed 
very  well  without  detriment  to  public  morals ;  yet,  that  the  other  half  oonsiiti 
of  quotations  which  are  detrimental  to  public  morals.  On  looking  at  this  book 
myself  I  cannot  question  either  the  finding  of  the  Recorder  or  the  Justices.  B 
does  appear  to  me  that  there  is  a  great  deal  here  which  there  cannot  be  aaj 
necessity  for  in  any  legitimate  argument  on  the  confessional  and  tiie 
like ;  and,  agreeing  in  that  view,  I  certainly  am  not  in  a  condition  to  dissst 
from  my  Lord  and  my  brother  Bladbum^  and  I  know  my  brother  Lush  agrees 
entirely  with  their  opinion.  Therefore,  with  the  expression  of  hesitatiool 
have  mentioned,  I  agree  in  the  result  at  which  they  hare  arrived." 

His  judgment  evidently  was  given  on  the  sole  defensible 
ground  that  tlie  publication  of  such  filthy  matter  as  was  there 
published  was  not  necessary  for  the  purpose  of  t^e  controyersf. 
The  general  tenor  of  the  judgments,  however,  shews  that  every 
case  is  to  be  determined  by  the  question  whether  the  occasion 
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jagtifies  the  publioatiou  of  the  incriminated  matter.     It  was  not        ^^88. 
necessary^  as  Lord  Oockbum  suggests,  to  prevent  the  English     £»  parte 
people  from  becoming  Roman  Catholics  that  filthy  matter  should 
be  sold  at  the  comer  of  the  streets  to  every  boy  and  girl  already      ^^  ^^^ 
of  the  Protestant  faith.     Such  a  course  of  action  rather  pointed 
to  the  conclusion  that  the  object  of  the  publication  was  to  insult 
a  small  number  of  the  religionists  in  England,  and  to  make 
money  by  the  sale  of  filthy  matter.     In  this  pamphlet  there  is 
no  filthy  matter  published  as  was  the  case  in  ''  The  Confessional 
Unmasked/'  and  the  physiological  information  given  with  the 
information  how  conception  may  be  prevented  is  clearly  necessary 
for  enabling  men  and  women  to  understand  how  the  evils  following 
upon  the  unlimited  procreation  of  children  may  be  prevented.     If 
it  is  thought  desirable  to  prevent  the  publication  of  sexual 
physiological  information   to   persons  of   an  age  likely  to  be 
injured  by  the  premature  disclosure  to  them  of  matters   that 
grown  men  and  women  have  a  right  to  know,  and  may  consider 
without  any  danger  of  corrupting  what  we  all  recognise  and 
reverence  in  the  young  as  purity  of  mind,  and  which  is  consis- 
tent with  all  knowledge  in  mature  men  and  women,  the  danger 
which  is  feared  in  the  publication  of  such  matters  to  the  young 
may  be  easily  prevented  by  making  the  sale  to  them  of  such  pub- 
lications illegal,  just  as  the  sale  to  them  of  spirituous  liquors 
should  also  be  made  illegal.     The  unrestricted  sale  of  arsenic  is 
undoubtedly  attended  with  some  danger  to  society,  but  no  one, 
I  presume,  would  absolutely  stop  the  sale  of  Bough  on  Rats 
because  it  may  be  used  by  some  people  for  poisoning  their 
neighbours.     The  case  of  The  Queen  v.  Bradlaugh  and  Besant  (18) 
has  been  cited  as  an  authority  in  support  of  the  contention  that  the 
book  is  obscene,  inasmuch  as  the  pamphlet  which  was  the  subject 
of  that  prosecution,  and  for  the  selling  gf  which  the  defendants 
were  convicted,  advocated  the  adoption  of  preventive  checks. 
As  I  have  already  pointed  out,  the  case  cannot  be  regarded  as 
an  authority  upon  that  point,  as  there  the  question  was  whether 
the  pamphlet  was  an  obscene  libel.     Whether  the  verdict  of  the 
jury  was  right  in  that  case  is  not  a  matter  of  law,  but  of  opinion. 
Reading  the  summing  up  of  Lord  Chief  Justice  Oockbum  with 
some  knowledge  of  judicial  modes  of  putting  criminal  cases  to  a 

(13)  <4.B.D.  569. 


Ex  parte 
Winde^er  J. 


as  to  its  character^  the  learned  Gnief  Justice  thongnt  that  the 

book  was  not  an  obscene  libel,  and  was  cautiously  g^ding  the 

jory  to  that  conclasion-     By  the  opinion  of  a  ]ary  coming  to  the 

conBideration    of    so    delicate    a  qneBtion     of    social    Bciaticej 

as    was    Babmitted    to   them,  probably    withont    any  previous 

acqiiaintance    with    subjects  of    the    kind,    I   decline    to  be 

in  any  way   bound,  and    having   r^d    the    book,   I    have   no 

hesitation    in    saying    that,    had    I    been    a  member    of  the 

jury,  I  should  have  acted  upon  the  reasoning  of  Lord  Chief 

Justice  Ooekburnt  and  acquitted  the  defendants.     Not  only  does 

the  whole  toaor  of  his  Lordship's  summing  up  appear  to  me  argu- 

mentatively    in  favour   of  the    defendants,   but,   from  cerfcaiti 

passages,  it  appears  to  me  that  the  inference  is  clearly  to  be  diuwn 

that  he  neither  thought  the  physiological  details  of  the  book  were 

obscene,  nor  was  of  opinion  that  its  teaching  would  promote 

immorality*     He  saya  on  page  261  of  the  special  report  printed  by 

the  def endantsj  which  bears  every  appearance  of  authenticity : — 

*■  I  com^  to  tlie  pl^n  issue  before  you.  Knowlton  goes  into  the  pbymologioal 
detail9  oomnected  witb  the  ftmctio&B  of  the  generation  and  procreation  oC 
children.  The  principles  of  this  pamphlet,  with  ita  detaili,  Are  to  be  toond  m 
greater  abimdanoe  and  diatinctnesa  in  numerous  works  to  which  joui  attentioii 
has  been  direotedj  and  lutTin^  these  details  before  jou»  you  must  judge  for  joxa^ 
lel^es  whether  there  b  anything  in  them  whieb  is  calculated  to  excite  th# 
passions  of  man  and  debase  the  pubUo  morals.  If  so,  ereiy  medical  work  h 
open  to  the  same  imputation/'  Again  he  sajs^  page  2t53 :  '^Knowlton  pointeaat 
as  a  phydological  fact-^-establlebed  hj  long  ezpedenee  and  consutcnt  with  tlie 
present  scientific  theory  on  the  subject  of  proorention — that  if  conjugal  intef' 
couree  ia  avoided  at »  particular  period  and  within  a  certain  time  of  nunrirui' 
tion,  conception  canuot  take  place— in  fact,  it  becomes  phyeicaUj^  or  all  hal 
pbyBically^  impoesible.  Now,  luppoee  a  married  man  and  woman,  witb  limited 
means  and  having  as  many  cbildren  as  they  can  maintaiii,  were  to  oome  to  tli^ 
resolutioD  to  airoid  conjugal  intercourse  at  the  p^icular  period  at  wbich  th«t 
conjugal  intercourse  mainlj  produces  its  natural  result,  would  that  be  sji  ue- 
moral  course  of  procoediqg  ?  If  it  would  be  an  immoral  course  of  proceeding, 
the  maa  who  reoommeudj  an  immocal  courie  oi  proceeding  in  an  open  publici- 
tion  IB  guilty  of  an  offence  against  tbe  law.  Another  artificial  check  is  »ag^ 
geffted.  [His  Lordship  here  referred  to  an  artificial  check  recommeoded: 
Knowlton,  page  39.]  These  are  rery  unpl^t^ant  details  in  a  public  Coortt  bnt 
we  muat  deal  with  them.  Is  that  inconsbtent  with  morality  P  There  may  he  * 
certain  degree  of  indelicacy  in  the  suggestion^  but  the  question  for  your  decu^cs 
^and  for  your  decision  ouly^ — is  whether  it  could  have  the  effect  of  cormptmg 
tbo  morals  of  tiiose  persons  wbo  resort  to  tbe  practice'  A  man  and  womaii  ^7 ' 
'  We  have  more  children  than  we  can  supply  with  the  oommou  neoeesariea  cf 
lifei  what  are  we  to  do?    I^et  ua  bavci  recourse  to  this  ountrivanoe.*    Thi^. 
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gentlemen,  you  shoold  ooasider  whether  that  particular  coarse  of  proceeding  is        ISSS. 
inconsistent  with  morality— whether  it  would  have  a  tendency  to  degrade  and  — jr~~I 
igptwe  the  man  or  woman."  CoU^! 

This  latter  passage  seems  to  me  clearly  to  indicate  that^  in  the  Windeyer  J. 
opmion  of  Lord   Oockhum,  the  adoption    of    the    preventive 
checks  recommended  wonld  not  be  immoral ;  for  how  conld  it  be 
urged  by  any  reasonable  being  that  the  wish  of  married  people 
to  bring  no  more  children  into  the  world  than  they  conld  support^ 
and  the  adoption  of  the  necessary  precautions  to  effect  that  wish^ 
would  be  immoral  ?    Instead  of  poor,  let  a  case  of  consumptive 
pwrenta  be  taken,  or  of  parents,  one  of  whom  has  developed 
symptoms  of  insanity.     Who  could  suppose  that  any  juiy  would 
regard  any  means  adopted  by  them  to  prevent  the  procreation 
of  a  number  of  children,  diseased  and  rickety,  or  certain  to  inherit 
a  taint  of  insanity,  would  be  otherwise  than  natural  and  right, 
and  the  adoption  of  any  means  that  medical  science  could  suggest 
to  jurevent  it  not  only  not  immoml  but  laudable  in  the  highest 
degree  ?    If  it  is  not  immoral  to  do  what  the  pamphlet  advocates, 
it  seems  to  me  impossible  to  argue  that  the  mere  advocacy  itself 
is  a  penal  offence.     The  question  is :  Where  does  the  immorality 
come  in  7    Wrongs  can  only  be  regarded  as  such  in  their  relation 
to  others,  or  as  self-regarding.     Is  there  in  the  adoption  of  pre- 
ventive intercourse  any  invasion  of  the  rights  of  others  ?     Cer- 
tainly none.    The  use  of  preventive  checks  can  only  be  viewed 
as  a  possible  wrong  in  the  light  of  a  self -regarding  one.     How 
can  it  be  argued  with  any  shew  of  sound  reason  that  the  use  of 
preventive  checks  (adopted,  perhaps,  from  the  determination  not 
to  bring  into  the  world  children  that  cannot  be  even  fed)  can  be 
morally  injurious  to  persons  animated  by  a  sense  bf  duty  founded 
on  the  noblest  altruism  T    The  world  would  have  little  need  of 
penal  statutes  if  a  consideration  of  the  rights  of  others  actuated 
the  conduct  of  all  mankind.    Active  altruism — ^the  distinctive 
feature  of  Ohristian  teaching,  inculcated  in  the  precept,  "  Do 
unto  otbers  as  you  would  men  should  do  unto  you  ''—can  never 
in  its  application  injuriously  react  upon  the  moral  nature  of  those 
who  seek  to  put  it  in  force  with  regard  to  any  conduct  which 
may  affect  the  happiness  of  others.    The  profound  law  of  ethics^ 
that  in  trying  to  do  good  to  others  we  unconsciously  benefit  our- 
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^^^'  selves,  is  no  less  true  here  than  in  all  other  phases  of  hnman  con- 
Sx  parte  dact.  Every  thought  entertained,  every  effort  made  for  the  good 
of  others  must  elevate  the  thinker  and  the  actor.  Who  will  say 
that  the  low  and  vicious  parents  of  East  London's  gutter  children 
brought  up  amidst  all  the  moral  horrors  of  overcrowding,  half- 
starved,  and  stunted  in  growth,  without  elementary  notions  of 
decency  or  morality — who  will  say  that  such  parents  would  not 
have  been  morally  superior  if  they  could  have  seen  the  wroi^ 
they  were  doing  in  bringing  such  offspring  into  the  world  and 
had  taken  measures  to  prevent  it  ?  Who  will  say  that  the  future 
of  society  would  not  have  an  infinitely  better  outlook  if  the  breed- 
ing of  such  children  were  to  be  prevented  by  the  conjugal  pru- 
dence of  parents  in  resorting  to  the  use  of  such  means  as  would 
prevent  their  procreation  ?  It  is  idle  to  preach  to  the  masses  the 
necessity  of  deferred  marriage  and  of  a  ceUbate  life  during  ike 
hey-day  of  passion.  To  attempt  to  stifle  the  cry  of  hnman 
nature  uttered  in  the  voice  of  its  most  powerful  instinct  is  indeed 
to  fly  in  the  face  of  nature.  Like  all  attempts  to  regulate  con- 
duct by  ignoring  the  facts  of  human  nature,  it  must  signally 
fail.  Prostitution  with  all  its  horrors  is  the  outcome  of  enforced 
unnatural  celibacy.  To  use  and  not  abuse,  to  direct  and  control 
in  its  operation  any  G-od-given  faculty  is  the  true  aim  of  man, 
the  true  object  of  all  morality. 

As  I  have  already  stated,  there  is  no  case  which  either  decides 
that  this  pamphlet  is  obscene  or  which  can  be  regarded  as  an 
authority  for  the  argument  that   the  advocacy  of  preventive 
checks  to  population  is  immoral  or  obscene.      The  question 
decided  in  the  case  of  Bradlaugh  and  Besant  v.  The  Queen  (14)  in 
Error,  was  simply  technical,  but  even  in  deciding  that  Lord  Bram- 
well  was  careful  to  say,  ''  I  repeat  that  I  wish  it  to  be  understood 
that  we  express  no  opinion,  whether  this  is  a  filthy  and  obscene  or 
an  innocent  book ;  we  have  not  the  materials  before  us  for  coming 
to  a  decision  upon  that  point.''     So  in  the  case  of  Bremner  v. 
Walker  in  our  own  Court,  the  question  for  decision,  as  Mr.  Justice 
Faucett  points  out,  was  simply  whether  the  information  was  good. 
The  question  whether  it  is  right  to  advocate  in  a  book  the  use  of 
preventive  checks  was  not  argued,  and  was  in  no  way  before  the 

(14)  3  Q.B.D.  (J07. 
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Court  for  decision ;  and  Mr.  Justice  Faucett  therefore  abstains  ^    ^^^' 
in  his  judgment  from  saying  anything  upon  the  subject.     The     Sx  parte 
observations  of  Chief  Justice  Martin  and  of  Mr.  Justice  Innea, 
going  beyond  the  legal  question  raised,  are  mere  obiter  dicta,      **^*^ 
which  are  of  no  judicial  weight,  as  they  are  the  expression  of 
opinions  which  were  not  necessarily  formed  for  the  purpose  of 
determining  whether  an  information  under  the  Act  48  Vic.  No. 
24  should  be  framed  in  a  certain  way.     In  the  case  of  In  re 
Besant  (15)  there  are  also  expressions  used  by  the  Master  of  the 
Bolls,  Sir  G.  Jessel,  condemning  another  book  published,  but  not 
written  by  the  author  of  this  pamphlet  before  us,  and  entitled, 
"  The    Fruits    of    Philosophy.'*      What  was  the    language  of 
that   book    we,    as    a    Court,  are  not  informed,  and  we   are 
therefore    not    in    a    position    to    say   judicially    whether    it 
was  an    obscene  book,  though  the  Master  of  the  Bolls  seems 
to    have   thought    it    was,    as    he    says,  ^'I  am  sorry  to  say 
that    on    my  attention  being  directed  to  some  of  the    pages 
of  this  pamphlet,  I  can  entertain  no  doubt  whatever  as  to  its 
being  an  obscene  publication.    My  view  is  exactly  the  same 
as  was  entertained  by  the  Lord  Ohief  Justice  of  England  and  a 
jury  on  the  occasion  of  the  trial  of   Mr.  Bradlaugh  and  Mrs. 
Besant  for  the  publication  of  this  book,  and  although  that  con- 
viction has  been  set  aside  on  a  technical  point,  no  Judge,  so  far 
as  I  am  aware,  has  for  a  moment  doubted  the  propriety  of  that 
conviction.'*     There  was,  however,  no  language  used  by  Lord 
Oodcbwm  which  justified  the  Master  of  the  Bolls  in  assuming 
that  Lord  Oockhwm  regarded  the  book  as  obscene,  or  as  the  con- 
victing  jury  did,  nor  was  any  Judge  afterwards  called  upon  to 
^ve  any  judicial  opinion  as  to  the  propriety  of  the  verdict.     I 
have  ahready  given  my  reasons  for  thinking  that  Lord  Oochbum 
conld  not  have  regarded  the  book  as  obscene,  and  the  loose 
manner  in  which  the  Master  of  the  Bolls  here  expresses  himself 
shevrs  how  little  weight  is  to  be  attached  to  his  opinion  on  a 
point  not  submitted  for   his  decision.      The   question   of  the 
obscenity  of  the  book  was  not  argued  before  him,  and  it  was  in 
no  way  necessary  for  his  decision  that  he   should   determine 
whether    the    advocacy    of    preventive    checks   to   population 

(15)  11  Oh.  Div.  608. 
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^^^  was  immoral^  or  whether  a  hook  only  giving  widi 
JSm  parte  phjRologioal  details  as  were  neoessary  to  elucidate  ike 
adyooacj  of  snoh  a  system  was  ohscene.  All  that  tiie 
'^^  '  Master  of  Bolls  had  to  decide  in  that  case  was  whether  eiect 
was  to  be  given  to  an  agreement  for  separation  between  Mr.  and 
Mrs.  Besantj  which  provided  that  Mrs.  Besant  was  to  have  tbe 
custody  and  bringing  np  of  a  little  girl  eight  years  of  age.  His 
judicial  mind  was  simply  exercised  with  the  question  whether 
allowing  the  agreement  to  be  enforced  was  really  for  the  benefit 
of  the  childj  the  statute  under  which  he  was  deciding  the  case 
providing  that  **  No  Court  shall  enforce  any  such  agreement  ixff 
separation  if  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infant  or  infants  to  give  effect  thereto.''  The  Master  of  Ae 
Bolls  was  of  opinion,  having  regard  to  the  &ct  that  Mrs.  Besast 
was  preventing  the  child  from  obtaining  religious  instruction  of 
any  kind,  and  entertained  speculative  opinions  in  religion  opposed 
to  those  held  by  the  mass  of  mankind,  and  had,  moreover,  been 
convicted  of  publishing  an  obscene  libel,  that  it  could  not  be  for 
the  benefit  of  the  child  that  she  should  be  brought  up  by  a 
mother  who,  the  Master  of  the  BoUs  thought,  must  be  cut  oSE,by 
reason  of  her  opinions,  from  social  intercourse  with  the  greet 
majority  of  her  sex.  -  Whether  the  opinions  which  she  held  were 
or  were  not  immoral,  it  was,  under  the  law  which  he  wae 
admiuiatering,  no  more  necessary  for  him  to  enquire  than  h 
would  have  been  for  a  Boman  Judge,  called  upon  to  administer  a 
similar  law,  to  enquire  during  the  persecutions  of  Nero  or 
Diocletian  whether  'Hhe  detestable  superstition  of  Christiaiis" 
was  weU  founded.  It  was  enough  for  the  Master  of  the  BoUa 
to  see  that  it  was  against  the  temporal  interests  of  the  child  that 
it  should  be  brought  up  in  a  narrow  sectarian  sphere,  hcddiog 
heretical  opinions,  and  it  became  his  leg^  duty  to  give  her  idiat 
the  world  would  consider  her  best  chance  in  life  as  the  daughter 
of  a  clergyman  of  the  established  church.  If  the  language  of  the 
Master  of  the  Bolls,  and  of  James,  L.J.,  giving  the  judgment  of 
the  Lords  Justices  who  heard  the  case  on  appeal,  is  to  be  taken  as 
condemning  the  advocacy  of  preventive  intercourse  as  illegal  ani 
immoral^  it  is  of  no  judicial  weight,  as  it  was  not  neoeasary  that 
he  or  they  should  pronounce  a  judicial  opinion  upon  the  pomi 


r    u^^vvA-awBA     x^|^aaaA\z*ky     vt«v«a\^m« 

to  have  thought  themBelves  at  liberty  to  assume  t) 
difference  in  opinion  means  difference  in  morals,  and  that  all  ] 
deprayed  by  that  differing  opinion,  must  at  least,  if  at  all  ngi 
ounded,  be  disgusted  with  the  expression  of  it  by  those  W 
differ.     Abuse,    howeyer,    of  an  unpopular  opinion,  wheti 
indulged  in  by  Judges  or  other  people,  is  not  argument ;  nor  o 
the  vituperation  of  opponents  in  opinion  prove  them  to 
inunoraL    Sitting  Here  I  can  view  the  case  from  no  standpoi 
bat  that  of  a  lawyer,  and  I  cannot  rid  myself  of  the  responsibiU 
of  deciding  the  matter  submitted  for  my  judgment  by  adoptb 
without  examination  tihe  obiter  dicta,  which  have  been  cited  I 
tbe  Ohief  Justice  in  support  of  his  dissent,  of  Judges  pronounoiii 
upon  a  question  with  reference  to  which  their  mere  unreasoni 
opiiuoiis  are  of  no  weight  against  unrefuted  arguments.     B 
sbtusg  is  the  dread  of  the  world's  censure  upon  this  topic  tin 
few  We  courage  openly  to  express  their  views  upon  it,  and  il 
nature  is  such  that  it  is  only  amongst  thinkers,  who  discuss  m 
•nbjects,  or  amongst  intimate  acquaintances,  that  community  c 
ttioiight  upon  the  question  is  discovered.   But  let  anyone  enquii 
v&ongst  those  who  have  sufficient  education  and  ability  to  thin  i 
for  themselves,  and  who  do  not  idly  float,  slaves  to  the  current  c 
oonventional  opinion,  and  he  will  discover  that  numbers  of  me  i 
udwomen  of  purest  lives,  of  noblest  aspirations,  pious,  cultivate! ! 
lod  refined,  see  no  moral  wrong  in  teaching  the  ignorant  that 
il  wrong  to  bring  into  the  world  children  to  whom  they  cannc 
4d  JQstioe,  and  who  think  it  folly  to  stop  short  in  telling  the]  i 
poply  and  plainly  how  to  prevent  it.    A  more  robust  view  < 
ponls  teaches  that  it  is  puerile  to  ignore  human  passions  au 

physiology.    A  clearer  perception  of  truth  and  the  saf el ; 
tmsting  to  it  teaches  that  in  law  as  in  religion  it  is  uselei 

to  limit  the  knowledge  of  mankind  by  any  inquisitorii  i 
to  to  place  upon  a  judicial  index    exjmrgatartue    worl 

with  an  earnest  purpose,  and  commending  themselves  i  \ 

of  well-balanced  minds.    I  will  be  no  party  to  any  sue  I 

ipi    I  do  not  believe  that  it  was  ever  meant  that  tl  i 

PubUcaUon  Ad  should  apply  to  oases  of  this  kind,  h\ 
to  the  publioation  of  sueh  matter  as  all  good  men  woa^ : 
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^8^-  regard  as  lewd  and  filthy^  to  lewd  and  bawdy  novels^  pictures  and 
Kx  parte  exhibitions  evidently  published  and  given  for  lucre's  sake.  It 
could  never  have  been  intended  to  stifle  the  expression  of  thought 
tndetfer  .  y^^  ^^^  earnest  minded  on  a  subject  of  transcendent  national 
importance  like  the  present^  and  I  will  not  strain  it  for  that 
purpose.  As  pointed  out  by  Lord  Oockbum  in  the  case  of  The 
Queen  V.  Btadlaugh  and  Besani  (16)^  all  prosecutions  of  this  kiDd 
should  be  regarded  as  mischievous^  even  by  those  who  disapprove 
of  the  opinions  sought  to  be  stifled^  inasmuch  as  they  only  tend 
more  widely  to  difEuse  the  teaching  objected  to.  To  those  on  the 
other  hand  who  desire  its  promulgation^  it  must  be  matter  of 
congratulation  that  this^  like  all  attempted  persecutions  of 
thinkers^  will  defeat  its  own  object^  and  that  truth  like  a  torch— 
''  the  more  it's  shook  it  shines.'' 

As  it  seems  to  me  that  this  book  is  neither  obscene  in  its 
language,  nor  by  its  teaching  incites  people  to  obscenity,  I  am 
of  opinion  that  the  prohibition  should  go. 

Stbphik,  J.  The  applicant  has  been  convicted  of  sellisg  an 
obscene  book  entitled,  ^^The  Law  of  Population:  its  consequences 
and  its  bearing  upon  human  conduct  and  morals."  Against  this 
conviction,  he  has  appealed  on  the  ground  that  it  is  not  an  obscene 
book.  He  has,  in  fact,  courted  the  prosecution  in  order  to  obtain 
a  decision  whether  the  book  is  liable  to  the  charge.  I  have 
given  the  matter  most  anxious  consideration,  desirous  on  the  one 
hand  of  doing  no  injustice  to  the  applicant,  and  on  the  other  of 
not  appearing  to  countenance  a  publication  which  may,  in  the 
opinion  of  many,  be  fraught  with  danger  to  the  morals  of  tlw 
community.  The  difficulty  which  I  feel  at  the  outset  is  that  of 
arriving  at  the  meaning  of  the  word  ''  obscene."  A  book  may 
have  an  immoral  tendency,  even  in  a  high  degree — and  in 
reference,  too,  to  such  subjects  as  marriage,  and  the  relation  of 
the  sexes — and  yet  not  be  obscene.  I  do  not  intend  to  discuss 
the  question  whether  the  tendency  of  this  particular  book  is,  or 
is  not,  immoral.  It  is  undeniable  that  opinions  widely  diverge, 
even  upon  such  a  point  as  this.  The  responsibility  that  rests 
upon  the  Court,  is  to  decide  judicially  whether  the  book  is 
obscene,  and  not  to  pass  judgment  upon  it  in  any  other  respect 

(16)  2  Q.B.D.  6ti8. 
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Again,  a  work  may,  in  one  sense   {i.e.,  as  to  the  topic),  be  __J^' 

indelicate,  and  be  necessarily  so:   e.g.y  which,  for  the  purpose      ExpaHe 

that  it  has  in  view,  treats  in  detail  of  the  human  frame,  and  yet 

obviously,  it  may  be  far  from   obscene.     A  book  may  publish      ^^^  ^**  * ' 

views  which  would  generally  be   considered  inconsistent  with 

good  morals,  the  advocacy  of  which  views  imposes  the  necessity 

of  plain  reference  to  the  structure  in  all  its  parts  of  the  human 

body,  and,  nevertheless,  the  line  which  separates  it  from  obscenity 

may  not  have  been  crossed.     My  conception  of  what  the  statute 

forbade  by  the  use  of  the  word  '' obscene"  may  be  conveyed 

best  by  reference  to   the  judgment    of    Lord  Chief    Justice 

Oockbumy    in    the  case  of    The    Queen  v.   HickKn    (17).     He 

says:    ^'I  think  the  test  of    obscenity  is  this,  whether  the 

tendency  of  the  matter  charged  as  obscenity  is  to  deprave  and 

corrupt  those  whose  minds  are  open  to  such  immoral  influences, 

and  into  whose  hands  a  publication  of  this  sort  may  fall."    Then 

referring  to  the  work  in  question  in  that  case,  he  shews  what 

kind  of  matter  be  had  in  view  as  possessing  this  tendency.    His 

words  are :  ''  Now,  with  regard  to  this  work,  it  is  quite  certain 

that  it  would  suggest  to  the  minds  of  the  young  of  either  sex, 

or  even  to  persons  of  more  advanced  years,  thoughts  of  a  most 

impure  and  libidinous  character."     He  then  shews  that  the  very 

reason  why  the  work  was  put  forward  (as  alleged  by  the  writer) 

in  order  to  expose  certain  practices,  was  '^  the  tendency  of 

questions,  involving  practices  and    propensities    of  a    certain 

description,  to  do  mischief  to  the  minds  of  those  to  whom  such 

questions  are  addressed,  by  suggesting  thoughts  and   desires 

which  otherwise  would  not  have  occurred  to  their  minds."    Then 

follows  a  reference  to  the  publication  being  put  in  the  shape  of 

a  series  of  paragraphs,  ^'  each  involving  some  impure  practices, 

some  of  them  of  the  most  filthy  and  disgusting  and  unnatural 

description   it  is  possible   to  imagine."      In   the   only   report 

accessible  to  me  of  The  Queen  v.  Bradlaugh  and  Beaant  for 

selling  Knowlton's  *'  Fruits  of  Philosophy"  (the  accuracy  of  which, 

though  not  an  authorised  report,  may,  I  think,  be  fairly  depended 

on),  the  same  Judge  is  represented  as  using  these  expressions : 

The  law  is   this:    whatever    outrages    public    decency,   and 

(17)  L.B.8Q.B.p.871. 
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^^^'  actually  tends  to  cormpt  the  pablic  morak,  is  an  oSenee.'* 
Emparu  Again,  ''are  there  in  this  publication  details  inconsistent  with 
decency?  Details  calculated  to  enkindle  the  passions  and 
desires  of  lust,  and  excite  libidinous  thoughts  in  the  minds  of  ibe 
readers  ?"  There  are  other  passages  in  that  report  indicating 
the  Lord  OhiefJusUee^s  opinion  that  the  defendant  might  be  fomid 
guilty  if  the  work,  although  not  obscene,  was  subyersive  of 
public  morality.  I  desire,  therefore,  here  to  observe  that  the 
defendants  were  in  that  case  charged  with  (as  I  apprehend)  the 
Common  Law  offence  of  publishing  a  ''libel,"  described  as 
obscene,  and  contaminating  and  corrupting  ihe  public  monk 
The  jury,  exonerating  the  defendants  from  any  corrupt  motives 
in  publishing  the  book,  were  of  opinion  tiiat  it  was  "calculated 
to  deprave  public  morals."  This  opinion  was  admitted  to  be  a 
finding  that  an  offence  within  the  indictment  had  been  committed. 
It  does  not  follow  that  such  a  finding  would  suffice  to  sustain  a 
charge  made  under  .our  statute  for  "  selling  an  obscene  book,'' 
and  my  opinion  is  that  it  would  not.  As  to  the  distinction 
between  immorality  and  obscenity,  I  would  refer  to  the  passage 
quoted  by  Mr.  Wise  from  Sir  James  Stephen's  Digest  of  tks 
Criminal  Law,  p.  105.  llie  late  Chief  Justice,  Sir  James  IfarlMy 
gives  a  definition  of  the  word  "  obscene,"  in  Bremner  y.  WaiOaf 
(19).  I  allude  to  it  in  case  it  may  be  thought  to  attach  a  wider 
meaning  to  the  word  than  I  do,  and  in  order  to  point  out  tiiat  he 
is  referring  to  obscene  exhibitions — ^the  public  exposure  of 
indecent  diagrams — ^and  that  what  he  says  does  not  militate 
against  the  view  that  I  am  endeavouring  to  present,  viz.,  tiuit 
assuming  a  publication  to  be  such  as  tends  to  impair  publie 
morals,  yet  it  is  not,  therefore,  necessarfly  obscene.  It  must  be, 
as  I  have  intimated,  such  as  was  characterised  by  Chief  Justioe 
Oockhwm  in  The  Queen  v.  HichUn  (20),  and  in  the  first  passage 
quoted  from  his  summing  up  in  the  later  case.  I  desire  here  to 
say  a  word  or  two  respecting  Steele  v.  Brannan  (21),  to  whi^ 
reference  has  been  made.  Like  The  Queen  v.  Hicklin  (20),  it 
was  a  decision  under  an  Imperial  statute,  enabling  Magistrates 
to  take  certain  proceedings  when  of  opinion  that  the  publioatioii 
of  an  article  complained  of  amounts  to  a  misdemeanour.  The 
(19)  6  N.S.W.  L.E.  276.        (20)  L.E.  8  Q.B.  360.         (21)  LJL  7  C  J.  2ei. 
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chief  point  in  contest  in  both  cases  was  whether  the  publisher  ^^^' 
was  guilty  of  a  misdemeanour^  if  his  object  and  intention  in  SxpaHe 
doing  so  was  innoeent.  The  Court  held  that  this  was  immaterial, 
and  this  principle  is  not  questioned  by  me.  The  Court  doubtless  ^ 
held  that  the  publication  of  that  book  was  an  offence— one  of 
the  Judges  characterising  a  portion  of  it  as  of  a  ''most 
shockingly  filthy  description/'  and  the  following  expressions 
were  used :  ''  manifestly  tending  to  deprave  and  corrupt  the 
morals,  more  especially  of  the  young  and  inexperienced/'  and 
''its  probable  effect  being  prejudicial  to  public  morality  and 
decency/'  I  cannot  regard  this  as  a  decision  that  a  book  that 
is  simply  immoral  in  its  tendency  must  be  held  to  be  obscene  as 
well.  That  must  depend  upon  other  characteristics  of  the  work, 
as  I  have  before  explained.  This  case  is  cited  by  Sir  James 
Stephen,  who  afterwards  uses  the  words,  "I  have  found  no 
authority  for  the  proposition  that  the  publication  of  a  work, 
immoral  in  the  wider  sense  of  the  term,  is  an  offence." 

I  have  now  to  consider  what  this  particular  book  is,  and  whether 

it  can  be  fairly  included  within  such  a  description.  Before  doing  so, 

I  desire  to  remark  that  the  edition  before  us,  and  on  which  the 

conviction  was  foundedj  is  evidently  not  the  one  upon  which  the 

coiinsel,  either  for  the  defendant  or  for  the  Crown,  prepared 

their  argument.    It  was  discovered  during  that  argument,  that 

certain  passages  in  the  latter  are  omitted  from  the  former. 

These  passages  I  have  not  seen,  but  Mr.  Wise  claimed  that  their 

omission  made  his  task  for  the  defendant  more  easy,  and  Mr. 

luring,  who  appeared  for  the  Crown,  I  understood  to  intimate 

that  they  were  such  as  he  relied  on  mainly  for  upholding  the 

conviction.     Several  editions  were  produced  in  Court,  and  it 

voBj  be  that  the  most  objectionable  portions  were  eliminated 

from  the  one  actually  prosecuted.     It  may  be  premised  that  no 

objection  was  made  to  the  book,  except  with  reference  to  some 

five   or  six  pages.     The  earlier  part  of   it  is  devoted  to  the 

discussion  of  a  subject  which  has  occupied  the  attention  of  many 

writers,  male  and  female,  since  Malthus  first,  it  may  be  said, 

g^ire  it  prominence — ^the  poverty  and  misery  arising  from  over- 

popiilation,  the  poor  marrying  and  bringing  into  the  world  those 

for    whom  they  know   they   cannot  even  find  bread.     As   Dr. 
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^^^'       Clialmers  says  in  the  passage  quoted  by  Mr.  Wise,  "If  they  will, 

Sm  paHe     by  their  rash  and  blindfold  marriages^  overpeople  the  land,  all 

the  devices  of  human  benevolence  and  wisdom  cannot  ward  oS 

^^  ^   '    from  them  the  miseries  of  an  oppressed  and  straitened  condition." 

This  question  is  dealt  with  by  the  writer  of  the  book  now  under 

review  with  extraordinary  force  and  power,  startling  almost  to 

one  who  had  never  in  study  or  even  in  thought  allowed  himself 

to  dwell  more  than  cursorily  upon  it.     The  delicate  subject  of 

prevention  is  discussed^  the  improbability  of  prudential  motiveB 

leading  to  abstinence  from  marriage,   and  the  evils  of  late 

marrying,   the  book   being   earnest  in   its   advocacy  of  early 

marriage.     Sp  far  the  modesty  of  the  book  is  not  impugned. 

But  in  the  course  of  the  writer's  argument,  she  is  brought  face 

to  face  with  the  problem  of  early  marriage,  and  the  possibility, 

notwithstanding,  of  offspring  being   limited   in  number.    The 

writer  touches    upon    the   yet  more    delicate  subject  of   the 

feasibility  of  this  limitation  being  brought  to  pass  by  continence 

after  marriage,  and  then  she  proceeds  to  name  and  describe  the 

checks  by  which,  apart  from  self-restraint,  the  object  may  be 

accomplished.     This  is  the  portion  of  the  work  that  is  alleged  to 

be  obscene,  and  contains  the  passages  on  which,  as  I  understood, 

Mr.  Pring  relied  to  support  the  conviction.     Now  I  must  confess 

that,   on  reading  the  book  before  the  argument  in  order  to 

prepare  myself  for  it,  and  coming,  I  may  say,  almost  new  to  the 

reading  or  discussion  of  such  subjects,  my  impulse  was  to  cast 

it  as  an  unclean  thing  away  from  me.     It  became,  however,  my 

duty  to  hear  the  able  and  logical  argument  of  Mr.  Wise  in  favour 

of  the  defendant,  and  I  have  read  also  the  very  powerful  reasoning 

of  the  defendants  in  the  case  of  The  Queen  v.  Bradlaugh  and 

Beaant  (22) .    I  have  studied  also  the  summing  up  of  Sir  Alexander 

Oockbum  in  that  case,  who  did  ample  justice  to  both  views  of  the 

question,  and  I  have  been  compelled  to  admit  that  there  is  a  force  of 

reasoning  in  favour  of  the  writer's  opinions,  of  which  I  did  not 

conceive  they  were  susceptible.     The  reasoning  may  not  convince 

me,  and  may  leave  my  judgment  impressed  with  the  persuasion  that 

the  checks  proposed  are  against  nature,  and,  therefore,  contrary 

to  the  will  of  Providence.     But  the  reasoning  may  still  suffice 

(22)  2  Q.B.D.  569. 
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to  convince  me  ttat  the  question  is   one  fairly  admitting  of       i^^- 
divergent  views.     No  man  has  any  right,  or  is,  I  think,  in  a     Ek  parte 

r^rtT  T  TWA 

position,  to  condemn  that  reasoning  till  he  has  read  and  earnestly 
considered  every  word  accessible  to  him  that  can  be  urged  in  its        P  ^   - 
support.     If  so,  the  subject  may  at  least  be  discussed,  and  the 
news  be  enforced  by  publication  or  otherwise,  so  long  as  it  is 
done  in  such  a  manner  as  not  to  be  open  to  the  present  charge. 
If  it  is  conceded  that  the  opinion  may,  by  some,  be  honestly 
entertained  that  it  is  not  immoral,  nay,  that  it  is  for  the  good  of 
mankind  that  this  mode  of  prevention  should  be  suggested  without 
the  imputation  of  obscenity,  it  seems  to  follow  that  the  nature 
of  these  checks  may  be  described.     Now  this  obviously  cannot 
be  done  without  referring  in  the  plainest  possible  terms  to  the 
structure  and  functions  of  those  parts  of  the  body   to  which, 
except  for  such  a  purpose,  it  would  be  indelicate  to  allude,  and 
without  an  explanation  of  the  methods  to  be  adopted.     This 
book  does  so  refer,  but  in  no  other  way  than  may  be  expected 
and  found  in  medical  works.     There  are  physiological  details, 
but  they  are  necessary  to  the  case.     I  see  nothing  which  should 
excite  lust,  stimulate  passion,  or  gratify  prurient  thought  and 
imagination,  at  all  events  in  any  but  the  most  ill-regulated  minds. 
A  corrupt  mind  may  gloat  over  the  details  in  medical  works, 
and  may  find  in  them  what  may  minister  to  indecent  curiosity 
and  base  pleasure.     I  repeat  that  the  course  proposed  may  be 
immoral.     For  the  decision  of  the  case  we  may  ndt  deal  with 
that  question.     My  opinion  is  that  a  book  is  not  obscene,  because 
only  of  its  advocacy  of,   and  the  consequent   suggestion  and 
description  of,  the  means  to  prevent  the  undue  increase   of 
progeny.     Had  the  means  prescribed  been  the  taking  of  a  course 
of  medicine,  the  question  of  a  prosecution  for  obscenity  would 
not,  I  believe,  have  been  entertained  by  anyone.     I  have  not 
lost  sight  of  the  possibility  that  the  book  may  afEord  encourage- 
ment to  illicit  intercourse  by  offering  a  way  of  escape  from  its 
consequences.     It  may  be  that  the  badly-disposed  will  take  such 
an  advantage ;  but  the  abuse,  for  a  purpose  not  intended,  of  the 
information  conveyed  to  its  readers  cannot  afEect  the  book's 
character  for  obscenity.     That  question  remains  untouched  by 
sncli  a  consideration. 
2f.S.W.B.,  Vol.  IX.,  Law.  2  M 
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^^^  Before  concluding^   I  mnst   refer  to  lihe  judgmentB  in  Ae 

BmpaHe  case  In  re  Besant  (23),  where  ondonbtedly  Ejiowlton's  ''Fruits 
of  PhilosQphy  *'  (the  subject  matter  of  the  indictment  in 
^  •  the  case  of  The  Queen  v.  Besant  and  Bradlatigh),  was  condemned 
by  the  Master  of  the  Bolls  and  the  Court  of  Appeal.  That  book, 
and  the  one  I  am  discussing,  it  may  be  taken,  were  ¥rritten  for 
the  same  object,  on  the  same  lines,  and  recommending  the  same 
methods  for  the  limitation  of  offspring.  Nevertheless,  it  wu 
not  the  same  book,  and  from  what  I  have  stated  in  the  com- 
mencement of  my  judgment  as  to  the  difference  between  editions 
of  this  work,  it  is  plain  that  a  few  sentences  may  cross  the  line 
between  what  may  be  '^ calculated  to  deprave  morals"  and 
positive  obscenity.  The  Master  of  the  Bolls  says  that  his 
attention  was  directed  to  '^  some  of  the  pages  of  this  pamphlet." 
Those  pages  may  have  contained  such  passages  as  those  referred 
to  by  Mr.  Pring  and  Mr.  Wise,  The  Master  of  the  Bolls  sajs 
that  his  view  is  exactly  the  same  as  was  enterta  ined  by  Ihe  Lord 
Chief  Justice  and  a  jury  on  the  occasion  of  the  trial  of  Mr. 
Bradlaugh  and  Mrs.  Besant.  Now,  what  the  jury  found  was  in 
the  terms  above  stated,  and  I  have  already  pointed  out  my  view 
that  those  words  would  not,  in  my  opinion,  authorise  the  entiy 
of  a  verdict  of  guilfy  on  the  specific  charge  of  obscenity, 
though  sustaining,  as  it  did,  a  charge  which,  to  use  Chief  Justice 
Oockbum's  expression,  came  "  within  the  law  of  libeL**  WiA 
regard  to  his  entertaining  the  same  view  as  the  jury,  I  cannot 
find  any  expression  of  his  in  the  report  to  which  I  have  alluded 
tending  that  way.  That  report  may  not  be  strictly  aecoiate, 
although  it  has  every  indication  of  accuracy.  If  correct,  he  did 
not  conceive  it  to  be  his  duty  to  give  any  intimation  of  his 
opinion,  and  he  certainly  did  not,  when  he  delivered  judgment 
on  a  legal  point  affecting  the  case  reported  in  2  Q.B.D.  569. 
He  had,  of  course,  to  give  judgment  on  the  assumption  that  the 
verdict  of  the  jury  was  right.  Lord  Justice  James  also,  it  most 
be  admitted,  on  the  appeal  from  the  Master  of  the  Bolls,  spoke 
in  very  strong  terms  stigmatising  the  book  then  in  question,  and 
apparently  other  works  written  and  published  by  Mrs.  Besa&t 
The  Court  were  not  then  (as  I  have  said)  considering  this 
(2i)   U  Ch,  Div,  608. 
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particnlap  book^  nor  the  liability  of  its  seller  to  punisbment  for        1888. 
obscenity;    but  the  conduct  of  the  appellant  in  writing  and     JSx parte 
publishing  such  works^  as   bearing  upon   her  fitneSs   for  the 
charge  of    her    daughter,   in    opposition    to    the    husban^  a      *«P^«*J- 
clergyman  of  the  Church  of   England.     I  have  not  seen  this 
book,  Knowlton's  "  Fruits  of  Philosophy,''  but  from  the  references 
made  to  it  during  the  trial  of  The  Qiieen  y.  Bradlaugh  and  Besant, 
I  judge  that  it  was  probably   one  wider  in  its    scope,   more 
unrestrained  and  fuller  in  its  details.     At  all  events,  there  is  one 
portion  of  it — alluded  to  in  pp.  61,  65  of  the  report — ^which 
seems  to  be  suggestive  of  inducement  to  licentiousness,  and  more 
open,  therefore,  to  exception  than  any  passage  I  have  seen  in  this 
book.  However,  I  desire  to  pass  no  censure  on  any  work,  the  whole 
contents  of  which  have  not  been  read  and  impartially  reflected 
on.    There  are,  I  believe,  many  persons  whose  wisdom,  learning, 
conscientiousness  and  desire  for  the  good  of  mankind  must  be 
acknowledged,  who,  rightly  or  wrongly,  believe  in,  if  they  do  not 
openly  advocate,  that  which  others  regard  as  repugnant  to  right 
feeling  and  sentiment — too  many,  indeed,  to  render  me  other- 
wise than  cautious  to  refrain  from  saying  more  about  this  matter 
than  is  necessary  to  substantiate  my  view  that  the  appellant  is 
not  properly  convicted  of  selling  an  obscene  book.     I  cannot 
forbear  making  an  allusion  to  a  publication  in  one  of  the  leading 
magazines  in  England,  which  has  appeared  since  I  wrote  my 
judgment,  namely,  one  entitled  ''  Is  marriage  a  failure  V*     This 
advocates,  I  may  say,  the  entire  destruction  of  the  marriage  tie 
and  free  intercourse  between   the   sexes.      If  this  has  not  a 
tendency  to  corrupt  the  public  morals,  I  do  not  know  what 
publication  can  be  said  to  have  such  an  effect.     Could  a  convic- 
tion, I  ask,  be  obtained  against  the  lady  who  wrote  that  book, 
for  obscenity  ? 

Rule  absolutey  with  costs. 

Attorneys  for  applicant :  Bums  8f  Bums. 

Attorney  for  respondents :  Williams  (Crown  Solicitor). 
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1888  .  DESAILLY  v.  BRUNKER. 

Nov^        fiaAW^  NutMinet  Act  (46   Vic.  No.  1),  «.  18,  19,  27— Authority  of  Mimider  ««Jer 
«.  18 — Liability  of  Qov^r nmeni — Rabbit  Aeeouut — CUnmt  AgainH  tie  Ooten- 

The  0  T  *****  '^^^^  ^^  ^^'  ^^'  ^' 

Stepht'H  J.  Where  the  Hmiiter  charged  with  the  administration  ol  the  Bubbit  Nwitaee 

OiMm  J  '^^^*  ^  ^^^'  ^^'  ^*  ^^^*  "^  accordance  with  the  proviBions  ef  see.  18,  dolj 
authoriBed  payment  to  be  made  to  the  plaintiff  of  a  sum  not  exceeding  thzee- 
fourths  of  the  plaintiff's  expenditare  incurred  in  exterminating  rabbits  on  bis 
land,  and  the  plaintiff  sued  to  recover  the  said  sum  under  the  Claimt  AgaiMit 
the  Government  Act, 

Held,  that  the  action,  being  against  the  Government  generally,  was  bujoob- 
ceived,  since  the  authority  of  the  Minister,  given  under  sec.  18,  creates  no  liir 
bility  on  the  part  of  the  Government. 

The  sole  remedy  of  an  owner  of  land  who  has  complied  with  the  Act  sad 
obtained  the  authority  of  the  Minister  under  sec.  18,  is  against  the  Bsblnt 
Account,  or  any  special  appropriation  that  may  have  been  made  under  sec.  27. 

Demubbeb. 

Declaration.  Alfred  Desailly,  trading  as  A.lf red  Desailly  and 
Company,  by  Joseph  Palmer  Abbott  his  attorney,  saes  the 
Honourable  James  Nixon  Brunker,  the  Minister  for  Lands  in  the 
colony  of  New  South  Wales,  who  has,  in  pursuance  of  the 
provision  of  the  statute  in  that  behalf,  been  duly  appointed  by 
the  Governor  with  j;he  advice  of  the  Executive  Council  to  be 
nominal  defendant  for  and  on  behalf  of  the  said  Grovemment  in 
respect  of  the  cause  of  action  herein  declared  upon,  for  that 
the  plaintiff  was  an  owner  of  land  within  the  meaning  of  the 
Rahhit  Nuisance  Act  of  1883,  and  the  plaintiff  being  such  owner 
of  land  as  aforesaid  did  prove  to  the  satisfaction  of  the  Minbter 
that  he  had  done  all  things  in  his  power  as  required  by  the  said 
Act  to  exterminate  the  rabbits  upon  such  land,  and  was  continning 
to  do  all  such  things  and  to  take  all  such  steps  as  were  neoesstfj 
for  that  purpose  in  the  opinion  of  the  said  Minister,  and  the 
plaintiff  duly  proved  in  accordance  with  the  regulations  nnder 
the  said  Act  the  cost  of  the  said  work  as  aforesaid,  and  thereupon 
the  Minister  authorised  the  payment  to  the  plaintiff  as  such  owner 
of  a  sum  of  seven  hundred  and  eighty-seven  pounds  eleven  ahilliQgs 
and  one  penny,  being  a  sum  not  exceeding  three-fourths  of  tiie 
total  cost  incurred  by  the  plaintiff  as  such  owner  as  aforesaid, 
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and  the  plaintiff  thereby  became  entitled  to  the  payment  of  the        1^88. 
said  moneys  by  the  said  Government.     And  the  plaintiff  further    Dssaillt 
says  that  at  the  time  of  his  becoming  so  entitled  to  the  payment    bru^keb. 
of  the  said  moneys  as  aforesaid  the  Babbit  Nuisance  Act  of  1883 
was  in  force  and  all   conditions  were  fulfilled,  and  all  things 
happened  and  all  times  elapsed  necessary  to  entitle  the  plaintiff 
to  the  payment  of  the  said  moneys  and  to  maintain  this  action 
in   respect  thereof,  yet  the  Government  did  and  would  not  pay 
the  said  moneys  to  the  plaintiff  or  any,  and  the  same  remain 
due  and  unpaid. 

2nd  count.     For  money  payable  for  work  done,  &c. 

Fleas  : — 1.  The  defendant,  by  John  Williams,  his  attorney,  as 
to  the  first  count  of  the  declaration,  says  that  at  the  time  when  the 
plaintiff  became  entitled  to  the  payment  of  the  said  moneys  and 
thence  until  and  after  the  commencement  of  this  suit  there  were  no 
funds  standing  to  the  credit  of  the  Babbit  Account  within  the 
meaning  of  section  27  of  the  said  Act,  nor  were  there  any 
moneys  appropriated  by  Parliament  for  the  purposes  of  the  said 
Act.      2.  Never  indebted. 

The  plaintiff  demurred  to  the  first  plea  on  the  grounds : — 1 .  That 
the  said  plea  is  no  answer  at  law  to  the  plaintiff's  declaration. 
2.  That  by  the  terms  of  section  twenty-seven  of  the  Rabbit 
Nuisance  Act  of  1883  it  is  not  a  condition  precedent  to  the 
plaintiff's  right  to  recover  for  the  matters  therein  declared  upon 
that  there  should  be  funds  standing  to  the  credit  of  the  Babbit 
Account  or  moneys  appropriated  by  Parliament  for  the  purposes 
o£  this  Act  at  the  time  when  the  plaintiff  became  entitled  to  the 
payment  of  the  moneys  as  aforesaid.  3.  That  the  said  section 
twenty-seven  is  only  a  direction  as  to  the  manner  in  which  the 
Rabbit  Account  is  to  be  administered. 

On  this  demurrer  the  defendant  joined  issue,  giving  notice  that 
upon  the  argument  of  the  demurrer  it  was  his  intention  to  object 
to  the  declaration  on  the  following  grounds  : — 1.  That  no  action 
lies  against  the  Government  for  moneys  payable  out  of  the  Babbit 
Fond.  2.  That  the  declaration  does  not  shew  that  there  were 
at  the  time  of  the  accruing  of  the  alleged  causes  of  action  herein 
or  at  any  time  subsequently  hereto  any  funds  available  for 
satisfying  the  plaintiff's  claim* 
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^^^'  Rogers,  Q.C.,  and  Wade  for  the  plaintiS. 

Dbaaxllt 
BuuNKu.       Stephen  for  the  defendant. 

The  Cmsv  Justicb.  In  this  case  the  plaintiff^  being  a  land- 
owner who  has  complied  with  the  provisions  of  the  JZolM 
Nuisance  Act  of  1883  as  to  the  extermination  of  rabbits  on  Iub 
land^  snes  the  defendant^  the  Minister  for  Lands^  who  has  been 
appointed  nominal  defendant  nnder  the  Olaima  Agaimi  ik 
Colonial  Oovemment  Act,  to  recover  the  snm  of  7871.  Ih.  Id,, 
which  sum  the  Minister  charged  with  the  administration  of  Ae 
Rabbit  Act  has  authorised  to  be  paid  to  the  plaintiff  in  scoo^ 
dance  with  the  provisions  of  the  18th  section  of  the  said  Act 
The  defendant  has  pleaded  that  since  snch  payment  wbb 
authorised  there  have  been  no  funds  standing  to  the  credit  of 
the  Babbit  Account  within  the  meaning  of  section  27>  nor  have 
any  moneys  been  appropriated  by  Parliament  for  the  parposes 
of  the  Act.  The  point  raised  for  our  consideration  is  whether^ 
under  the  Act  in  question^  the  Government  is  liable  to  die 
plaintiff. 

The  Government  may  be  liable  under  three  circumstances.  First, 
where  a  contract  has  been  entered  into  between  the  GrOTern- 
ment  and  an  individual.  Secondly^  where  a  tort  has  been  com- 
mitted by  the  Government  ;  and,  thirdly,  where  an  Act  of 
Parliament  creates,  under  certain  circumstances,  a  liability  on 
the  part  of  the  Government.  This  being  neither  a  case  of  con- 
tract nor  of  tort,  the  question  is.  Does  the  Rahbit  Nuisanee  Ad 
create  a  liability  on  the  part  of  the  Government  to  a  paiiji 
who,  like  the  plaintiff,  has  complied  in  all  respects  with  the 
requirements  of  the  Act,  and  obtained  the  authority  of  the 
Minister  for  the  repayment  to  him  of  a  portion  of  the  outlay 
incurred  in  destroying  the  rabbits  on  his  land  ? 

For  my  part,  after  a  careful  survey  of  the  entire  Aot,  I  can  see 
nothing  that  creates  any  liability  on  the  part  of  the  Gt>venim0Dt 
as  contended  for  by  the  plaintiff  ;  the  plaintiff  is  not  proceedbsg 
against  the  fund  provided  by  the  Act,  but  sues  under  the  Olaims 
Against  the  Oovemment  Act,  and  would,after  a  verdict,  beat  Uberty 
to  demand  payment  of  the  Colonial  Treasurer  out  of  the  con- 


Government  property.  It  may  be  that  the  Minister  ha 
charge  of  the  Act  would  be  responsible  at  the  snit  ol 
individual  such  as  the  plaintiff  if  there  were  funds  availabl 
the  credit  of  the  Babbit  Account^  or^  failing  that,  if  moi 
had  been  appropriated  by  Parliament  under  section  27  for 
expenditure  authorised  by  the  Act ;  but  there  is  nothing  in 
Act  making  the  Government  liable  or  the  consolidated  reva 
chargeable  by  such  a  claim  as  this. 

Section  18  provides  that  '^  the  Minister  shall  authorise  p 
ment  to  such  owner  from  time  to  time  of  a  sum  of  money  : 
exceeding  three-fourths  of*  the  total  cost  incurred  by  such  owi 
in  and   about  such  work  /'  and  it  has  been  argued  that  \ 
Minister  having  given  his   authority    under    this  section^  i 
Government  become  liable  in  much  the  same  way  as  the  employ 
of  an  architect  becomes  liable  to  a  contractor  upon  the  granti 
of   the    architect's  certificate.      Here^   however,  the    prima 
liability  on  the  part  of  the  employer  to  pay  does  not  exist,  ao 
the  analogy  fails.     In  section  19  we  find  a  special  fund  created  i 
carrying  into  effect  the  provisions  of  the  Act.   This  fund  is  to 
raised  by  an  annual  assessment  on  stock,  and   ''the  Colon 
Treasurer    shall   carry   such    assessments   to  the  credit  of 
special  account  (to  be  called  the  Babbit  Account),  and  char ; 
sach  account   with  all  moneys  paid  under  this   Act.''      Tbi 
we  come  to    section    27,   and  this  is  the  only  part    of   tl 
Act  in  which  we  find  any  direction  as  to  the  mode  of  payme  i 
of    the   sums    authorised     to    be    paid    under    section 
Section   27    reads    as    follows: — "Prom   the   funds   standi 
^  the  credit  of  the  Babbit  Account  the    Colonial   Treasu] 
sball,   under    warrant    of    the    Governor,    pay    all  subsidi: 
8>larie8,     expenses,     and     other    sums    authorised    by    1 1 
Act,  and    in    the   event    of    such    account   being  inadequi 
tbe  same  shall    be    paid   out    of    such    moneys    as    may    I 
appropriated    by    Parliament    for    the    purposes  of  this    A 
«at  all  payments    under  such  special  appropriation  shall 
^^oouped  to  the  consolidated  revenue  when  there  is  a  sufficit 
'■lance  to  the  credit  of  the  said  Rabbit  Account."     The  Eat 
^'^couiit  ia  evidently  the  only  source  of  payment  to  be  looked 
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^^^'  The  case  is  undoubtedly  one  of  great  hardship  on  the  plaintiff, 

Dbbaillt  who  has  incurred  a  heavy  outlay  on  the  understanding  thai  a 

BBrKKKK.  large  proportion  would  be  repaid  to  him  by  the  Government 


The  C.J. 


Stephen,  J.  I  am  of  the  same  opinion.  If  it  was  the 
intention  of  the  Legislature  to  create  an  absolute  and  uncon- 
ditional liability  on  the  part  of  the  Government  to.  pay  this 
money  as  soon  as  the  ministerial  authority  was  given,  all  I  can 
say  is  that  they  have  not  said  so.  But  the  wording  of  section 
18,  implying  a  discretion  in  the  Minister  as  to  amount  and  time 
of  payment,  indicates,  to  my  mind,  that  there  never  was  an 
intention  on  the  part  of  the  Legislaliure  to  create  an  absolute 
liability  enforceable  independently  of  the  special  fund  provided 
to  meet  the  expenditure  authorised  by  the  Act. 

Owen,  J.  Slowly  and  very  reluctantly  I  have  arrived  at  the 
same  conclusion.  It  appears  to  me  that  not  only  is  there  no 
liability  on  the  part  of  the  Government,  but  that  the  (Jovemment 
and  the  public  are  altogether  outside  the  purview  of  fte 
Act.  The  Act  appears  to  be  one  for  the  benefit  of  the  owners 
of  landed  property,  and  the  mode  provided  for  discharging  the 
liabilities  under  the  Act  is  the  creation  of  a  special  tax  for 
the  purpose.  Babbits  are  a  nuisance  to  everybody,  and  the  only 
way  in  which  that  nuisance  can  be  put  down  is  by  co-operation  ; 
and  it  being  nearly  impossible  to  get  a  number  of  people 
scattered  over  the  colony  to  co-operate  satisfactorily,  the  LegB- 
lature  interfered  and  compelled  every  landowner  to  exert  himself 
to  the  utmost  to  keep  down  the  nuisance.  In  order  to  defray 
the  expenses  incurred  in  doing  this,  the  Legislature  said  that 
as  owners  of  property  derived  a  benefit  from  the  destruction  of 
the  rabbits,  they  should  pay  an  assessment  or  special  tax,  and 
out  of  this  assessment  was  created  a  fund  for  the  purpose 
of  discharging  the  expenses  under  the  Act.  It  appears  to  me 
that  the  sole  remedy  for  the  payment  of  the  expenses  so 
incurred,  is  to  proceed  against  that  special  fund.  It  is  no 
doubt  provided  in  section  27  that  in  the  event  of  that  special 
fund  not  being  suflBicient,  Parliament  may  horn  time  to  tioM 
supplement  it  by  special  appropriations.     If  Parliament  had  done 


as  the  special  fund ;  but  until  an  appropriation  is  made^  or  u 
there  are  moneys  available  to  the  credit  of  the  Rabbit  Accoi 
owners   have  no  remedy  against    the    public  at  large  or 
Government. 

Judgment  for  the  defendan 

Attorneys  for  the  plaintiff :  Abbott  ^  Allen. 

Attorney  for  the  defendant :   WilUams,  Crown  Solicitor. 


THE  DENILIQUn)   FIBE  BRIGADES  BOARD  v.  THE   COMMEBC: 
UNION  ASSURANCE  COMPANY,  Ltd. 

Thi  Fire  Brigade*  Act,  1884,  ts,  1, 3, 20 — Extention  of  Act  to  country  municipah 
—Conttiiution  of  local  hoard — Regulations  for  election  of  members — Con 
buHotu  by  insurance  companies. 

The  Deniliqum  fire  brigades  board  proceeded  against  the  defendant  comp 
Qoder  the  Fire  Brigades  Act,  1884,  before  the  Police  Magistrate  at  Deniliquin 
neoTsr  the  contribution  payable  by  the  said  company  and  the  penalty  incurred 
non-payment  of  such  contribution  under  sec.  18. 

No  regulations  for  the  election  of  members  of  the  board,  as  required  by  sec 
bid  been  made  by  the  insurance  companies  carrying  on  business  in  Deniliquin. 

Sddt  on  appeal,  that  no  valid  election  could  take  place,  and  that  the  board  '  i 
informally  constituted. 

The  representatives  of  the  insurance  companies  who  voted  at  the  election  of  . 
^Hiaid  had  no  instructions  or  authority  to  vote,  but  were  canvassers  merely,  w  i 
power  only  to  receive  proposals  'for  insurance  and  transmit  them  to  the  head  of  I 
for  consideration. 

Held,  that  they  were  not  qualified  to  vote  at  the  election  of  the  board. 

Qtuere,  how  far,  if  at  all,  the  vague  words  of  the  20th  section  can  be  held 
eHend  the  provisions  of  the  Act  which  relate  to  the  metropolitan  board  to  t 
Ittsrds  of  country  municipalities. 

Spbcial  case  stated  by  the  Police  Magistrate  of  Deniliquin. 
The  information  was  sworn  on  the  22nd  day  of  Pebmai 
1888,  and  alleged  that  the  provisions  of  the  ^ire  Brigades  A 
of  1884,  47  Vic.  No.  3,  were  duly  extended  to  the  municipi 
district  of  Deniliquin  J  and  that  the  Commert^ial  Union  Aasi 
rwic€  Company,  Limited^  being  a  fire  assurance  company  carryin 
,011  the  badness  of  assnrance  against  loss  or  damage  by  fire  : 
1^  said  municipal  district  of    Deniliquin  and  el^where;  ha^ 
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^^'       &iled  to  pay  to  the  Deniliqnin  fire  brigades  board  the  quarterly 

Dbnvliquik  payment  for  the  quarter  commencing  on  the  Ist  day  of  October 

BbioIdm    ^^^>  payable  by  the  said  company  to  the  said  fire  brigades 

BoAJu>      board  under  the  provisions  of  the  said  Act  in  respect  of  the 

Cox.  Union  contribution  payable  by  the  said  company  towards  the  annual 

outlay  as  estimated  by  the  said  board  for  the  year  1 887,  within 

the  meaning  of  the  said  Act^  and  which  estimate  and  the  amount 

of  which  said  contribution  the  said  company  have  received  dae 

notice  contrary  to  the  provisions  of  the  said  Act. 

1.  In  the  Oovemment  Gazette  of  the  18th  July,  1884,  a 
proclamation  appeared  wherein  it  was  stated  that  the  Govern- 
ment thereby  extended  the  provisions  of  the  Fire  Brigades  Ad 
of  1884  to  the  municipal  district  of  Deniliquin. 

2.  In  the  Oovemment  Gazette  of  the  13th  January,  1885, 
notice  was  given  that  on  the  28rd  January,  in  the  same  year,  a 
meeting  of  the  insurance  companies  in  Deniliquin  would  be 
held  in  the  Deniliquin  Town  Hall  to  elect  a  member  of  the 
local  fire  brigades  board. 

8.  On  the  said  28rd  January,  1885,  the  Deniliquin  agents  of 
certain  fire  insurance  companies  insuring  property  in  Deniliquin, 
met  and  chose  Mr.  James  Watson  as  representative  of 
the  insurance  companies  on  the  local  fire  brigades  board. 
The  said  agents  held  no  powers  of  attorney  under  seal  or 
otherwise,  and  had  express  authority  only  to  receive  proposals 
for  insurance  in  the  said  companies,  and  to  transmit  the  said 
proposals  for  consideration  to  the  principal  offices  in  Melbourne 
and  Sydney  of  the  said  companies.  They  could  not  fix  premiums; 
they  had  no  instructions  from  the  said  companies  to  attend  or 
vote  at  the  said  meeting,  and  had  no  authority  to  do  so  oiher 
than  may  have  been  conferred  by  their  said  employment  as 
agents  for  their  respective  companies  at  Deniliquin.  The  local 
agent  for  the  defendant  company  was  present  at  the  said  meeting. 

4.  No  regulations  for  the  election  of  members  of  the  fire 
brigades  board  have  ever  been  made  under  section  3  of  the  Act 
47  Yic.  No.  3,  by  the  insurance  companies. 

5.  In  the  year  1886,  the  said  company  duly  transmitted  to 
the  said  board  the  return  and  declaration  mentioned  in  section 
15  of  the  said  Act,  and  subsequently  paid  to  the  said  board  the 
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quarterly  contribntion  demanded  by  tbe  said  board   from  the        1888. 
said  company  for  that  year  under  the  proYiaions  of  the  said  Act.  Dbniuquiit 

6.  On  the  23rd  January,  1887,  the  term  of  office  of  the  said    bmoadbs 
James  Watson  as  a  member  of  the  said  board  (if  the  said  James      -Bo^d 
Watson  was  a  member)  expired  on  the  11th  February,   1887.  Com.  Union 
By  notice  in   the   Oovemment   Gazette,  a  meeting  of  the  fire 
insurance  companies  in  Deniliquin  was  called  to  elect  a  member 

of  the  local  fire  brigades  board.  At  such  meeting,  the 
Deniliquin  agents  (including  the  local  agent  of  the  defendant 
company)  met  in  the  manner  mentioned  in  the  third  paragraph, 
bat  made  default  in  electing  a  representative  at  such  meeting. 
By  notice  in  the  Oavemment  Gazette  of  the  1st  day  of  March, 
1887,  the  said  James  Watson  was  declared  to  be  appointed  to 
be  the  representative  of  the  fire  insurance  companies  on  the 
Deniliquin  fire  brigades  board. 

7.  The  members  of  the  said  board  other  than  the  said  James 
Watson  have  always  been  the  mayor,  for  the  time  being,  of  the 
municipality  of  Deniliquin,  and  a  third  person  duly  appointed 
to  represent  the  Government. 

It  is  admitted  that  the  complainant  in  this  case  is  the  secretary 
of  the  said  board,  and  authorised  by  them  to  prosecute  on  their 
behalf. 

8.  The  defendants  are  a  fire  insurance  company  insuring 
property  within  the  municipal  district  of  Deniliquin,  and  having 
a  local  agent  in  Deniliquin  for  the  purpose  of  canvassing  for  and 
submitting  proposals  for  insurance,  and  whose  powers  are  limited 
as  hereinbefore  in  clause  3  mentioned,  but  they  have  no  office  of 
their  own  in  the  said  place,  and  do  not  carry  on  (except  as 
hereinbefore  stated)  the  business  of  assurance  against  loss  or 
damage  by  fire  in  the  said  municipal  district  of  Deniliquin. 

9.  The  said  board  fixed  the  third  day  of  March,  1887,  as  the 
day  on  which  all  the  fire  insurance  companies  having  risks  in  the 
municipality  of  Deniliquin  should  transmit  to  the  said  board  a 
return  and  statutory  declaration  mentioned  in  the  15th  section 
of  the  said  Act,  and  notice  thereof  was  duly  sent  to  and  received 
by  the  said  company,  and  the  said  company  transmitted  to  the 
said  board  such  return  and  declaration  in  the  month  of  November 
laat. 


644  CASES  AT  LAW.  [If .  S.  W.  K. 

^^^'  10.  On  the  28th  day  of  November  last^  after  the  returns  and 

Dbniliquin  declaration  mentioned  in  the  15th  section  of  the  said  Act  bad 

BuoADm    been   received   by  the  said   board  from   all  the  fire   assurance 

hoASD      companies  insuring  property  within  the  said  municipality,  the 

Com.  Union  said  boards  under  the  provisions  of  the  13th  section  of  the  said 

Act,  estimated  its  annual  outlay  for  the  year  1887  at  the  sum  of 

400Z.  sterling,  and  the  said  board  gave  the  said  company  doe 

notice  of   such  estimate,  and  called  upon  the  said  company  io 

pay  to  the  said  board  the  sum  of  2L  ISa.  8d.,  being  the  amount 

of  the  cotitribution  alleged  to  be  due  by  the  said  company  to 

the  said  board  for  the   quarter  commencing  on  the  Ist  day  of 

October  last,  calculating  a  percentage  on  the  amount  held  at 

risk  by  the  said  company  on  property  situated  within  the  said 

municipal  district  as  appearing  by  the  aforesaid  returns,  but  the 

said  company  still  refused,  and  still  refuses,  to  pay  the  said  sum 

to  the  said  board. 

11.  It  is  admitted  that  in  case  the  said  company  is  liable  to 
contribute  to  the  said  outlay  of  the  said  board,  that  the  said 
sum  of  2Z.  IBs.  8d.  is  the  amount  which  the  said  company  would 
be  liable  to  pay,  having  regard  to  the  number  of  insurance 
companies  liable  to  contribute,  and  to  the  amount  held  at  risk 
by  each  of  them  in  the  said  municipality. 

12.  Copies  of  the  said  notices  in  the  Oovemment  Oazetie  of 
the  18th  July,  1884 ;  13th  January,  1885  ;  11th  February,  1887; 
and  Ist  March,  1887,  marked  respectively  as  exhibits  numbers 
1,  2,  3  and  4  are  attached  hereto,  as  is  also  a  copy  of  A» 
information,  and  are  to  be  taken  as  part  of  this  case. 

13.  The  defendants  contended  that  the  word  ''board"  in 
sections  13  and  15  of  the  said  Fire  Brigadas  Aci  of  1884,  means 
the  board  for  the  metropolitan  district  only.  That  the  Deniliqoin 
local  board  was  not  legally  constituted,  and  had,  therefore,  no 
power  to  make  the  said  estimate  or  to  anthorise  the  complainant 
to  prosecute,  and  that  the  defendants  were  not,  within  die 
meaning  of  section  24,  carrying  on  in  the  said  borough  the 
business  of  insuring  property.  I  determined  that  the  matter 
hereinbefore  stated  was  insufficient  to  support  the  said  infoima- 
tion,  which  I  dismissed.  The  complainant,  alleging  that  he  was 
aggrieved  by  the  said  determination  as  being  erroneous  in  poiat 
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of  law,  did,  within  twenty-fonr  days  thereafter,  apply  in  writing        ^888. 
to  me  to  state  and  sign  a  case  setting  forth  the  facts  and  the  Dsniliquin 
groands  of  such  determination  for  the  opinion  thereon  of  this    BsiaADss 
honourable  Court,  and  did,  at  the  time  of  making  such  applica-       Board 
tion,  and  before  the  stating  of  this  case  before  a  Justice  of  the  Cok.  Union 
Peace,  enter  into  a  recognizance  to  Her  Majesty  in  the  sum  of 
fifty  pounds  with  a  condition  to  prosecute  this  appeal  with  effect 
and  without   delay,   and   to   submit  to   the   judgment   of  this 
honourable  Court,  and  pay  such  costs  as  may  be  awarded  by  the 
same,  and  thereupon,  in  pursuance  of  the  A.ct  in  such  case  made 
and  provided,  I  state  and  sign  this  case. 

The  foregoing  facts  were  proved  or  admitted. 

The  question  for  the  opinion  of  this  Court  is  whether  my  said 
determination  was  erroneous  in  point  of  law. 

Salomons,  Q.C.,  and  Pilcher,  Q.C.,  for  the  appellants. 

Stephen  for  the  respondents. 

Our,  adv.  vult. 
On  the  14th  of  November, 

WiNDETEB,  J.  This  matter  comes  before  us  on  a  case  stated 
by  the  Police  Magistrate  at  Deniliquiu.  The  point  for  the 
consideration  of  the  Court  arises  under  the  construction  of  the  . 
Act  47  Vic.  No.  3,  the  Fire  BHgades  Act  of  1884.  The  Act 
in  question  is  the  one  which  appears  to  have  been  passed  to  make 
better  provision  for  the  protection  of  life  and  property  against 
loss  or  damage  by  fire,  and  from  the  purview  of  the  Act  it  is  quite 
clear  that  it  was  originally  intended  that  its  provisions  should 
extend  simply  to  the  metropolitan  district  of  Sydney.  A  clause 
has,  however,  been  introduced,  apparently  during  its  passage 
through  Parliament,  which  provides  that  the  Act  may  be 
extended  to  any  borough  or  municipal  district  in  the  colony,  on 
application  by  such  borough  or  district,  by  proclamation  to  be 
made  by  his  Excellency.  This  was  apparently  an  attempt  to 
take  a  short  cut  by  which  all  the  provisions  of  the  Act,  intended 
at  first  to  apply  to  the  metropolitan  district  of  Sydney,  might  be 
extended  to  any  municipality.  I  am  afraid  that  it  has  ended  in 
a  difficulty. 


Nov.  14. 


DiNiuQviK  board    to    be  established  is    to    be    elected    in    the    manner 

Brioadbb    pointed  out  in  that  section^  and  is  to  be  constituted  by  a  chair- 

Board      man,  one  member  to  be  elected  by  the  municipal  council  of 

Com.  Uniov  Sydney,  one  to  be  elected  by  the  municipalities  enumerated  in 

Hchednle  A  of  the  Act,  which  are  the  councils  in  the  immediate 

neighbourhood  of  Sydney,  two  to  be  elected  by  the  insurance 

companies — ^namely,  one  by  the  fire  insurance  companies  whose 

headquarters  were  in  New  South  Wales^  and  one  by  the  other 

fire  insurance  companies  carrying  on  business  within  the  colony 

— and  one  by  voltmteer  companies.     This  board  is  to  be  termed 

the  "Fire  Brigades  Board/*  and  is  to  be  a  body  corporate  and 

to  have  a  common  seal,  and  it  was  fir  at  provided  "  that  if  any  of 

the  electoral  bodies  herein  mentioned  shall,  on  the  prescribed  day 

of  election,  fail  to  elect  the  number  of  members  which  such  body 

by  this  Act  is  empowered  to  electa  the  Governor  shall,  within  14 

days  after  such  default^  appoint j  and  notify  in  the  Oazettef  a 

member  or  members   (as  the  case  may  be),   instead  of  auch 

electoral  body  so  failing  to  eleot ;  and  every  person  so  appointed 

shall,  for  all  purposes  of  this  Act,  be  deemed  to  be  a  duly-elected 

member  of  the  board,"     The  third  section  of  the  Act  provides 

I  that  the  election  of  members  by  the  insurance  companies  and 

j  volunteer  fire  companies  shall  take  place  under  regulations  to  be 

I  made  by  such  companies  respectively,  and  the  same  section  also 

\  provides  that  the  Minister  "  shall  publish  in  the  Gazette  a  notice 

I  specifying  the  time  and  place  of  a  meeting  of  representatives  of 

I  the  insurance  companies,  and  likewise  of  the  volunteer  fire  com- 

pauiea/'  and  then  the  section  ends  with  the  words,  ^^  And  such 

regulations  when  approved  by  the  Governor  and  published  in  the 

Go&ertimmit  Oazette  shall  have  the  force  of  law."     Now  in  this 

j  case  it  appears  that  a  proclamation  was  issued  by  his  Excellency 

I  under   the  20th  section   of  the   Act,  declaring  the   municipal 

I  district  of  Deniliquin  a  place  to  which  the  provisions  of  the  Act 

:  might  be  applied.     It  further  appears  in  the  case  stated  that 

I  after   the   issue   of   this   proclamation — namely,    on    the    I3tli 

January,  1885 — ^notice  was  given  that  ou  the  23rd  January  ft 

meeting  of  the  insurance  companies  in  Deniliquin  would  be  held 

to  elect  a  member  of  the  local  fire  brigades  board.     It  also 
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appears  that  on  the  day  appointed  the  Uenfliquin  agents  of        ^^^* 
certain  fire  insurance  companies  insuring  property  in  Deniliquin  DiNiugviN 
met  and  selected  Mr.  James  Watson  as  the  representative  of  the    bbiqadsb 
insurance  companies  on  the  local  fire  brigades  board.     The  case      Board 
goes  on  to  state  that  the  said  agents  had  no  power  of  attorney  Com.  Union 
under  seal  or  otherwise,  and  had  only  authority  to  receive 
proposals  for  insurance  and  transmit  them  to  the  principal  office 
of  each  company  in  Sydney  or  Melbou^me.     They  could  not  fix 
premiums  and  had  no  instructions  whatever  to  act  as  the  repre- 
sentatives of  these  various  companies  at  this  meeting  for  the 
election  of  a  representative  on    the  board.      Amongst  these 
gentlemen    was  the  local    agent  of  the  defendant   company. 
In  1886  the  defendant    company    forwarded,  under  the    pro- 
visions   of    the  Act,    its   quarterly   contribution.     It   further 
appeared  that  on  the  23rd  January,  1887,  the  term  of  office  for 
which  Mr.  Watson  had  been  elected  terminated,  and  another 
meeting  of  the  various  insurance  companies  in  Deniliquin  was 
called   by   the  Governor,  to  elect  a  member  of  the  local  fire 
brigades  board.     At  this  meeting,  however,  nothing  was  done, 
and  no  local  representative  being  elected  by  these  local  gentlemen     • 
meeting  in  this  way,  the  Governor,  by  Grovemment  Gazette  notice, 
declared  Mr.  Watson — ^the  same  person — to  be  the  representative 
of  the  insurance  companies  upon  the  fire  brigades  board  in 
Deniliquin.     The  board  being  thus  constituted,  it  appears  that 
the  usual  demand  was  made  upon  the  defendant  company  for 
their  contribution,  and  the  company  having  declined  to  pay, 
proceedings  were  taken  in  the  police  office  before  the  Police 
Magistrate  for  the  amount  of  the  contribution  as  provided  by  the 
Act    The  Magistrate,  however,  dismissed  the  case,  and  it  now 
comes  before  the  Court  for  consideration  whether  he  was  or  was 
not  right  in  the  course  he  pursued  in  so  dismissing  it.      It 
appears  from  the  statement  of  the  case  that  no  regulations  had 
ever  been  drawn  up  by  the  fire  insurance  companies  under  the 
third  section  of  the  Act,  which  provides  that  these  regulations 
must  be  made  by  the  insurance  companies  antecedent  to  any 
election  taking  place,   and  declares  that   it    is    under    these 
reflations — which,    when    approved    by    the    Governor   and 
gassetted,  are  to  have  the  force  of  law — that  the  election  must 


Dbniliquin  regulations,    and    also   states   that   a  meeting  tor  the  purpoge 

BBioADia    should  be  called  by  the  Governor.     It  does  not  appear,  however, 

BoABD       that    tbia    conrae    was    pursuedj    and    the    fact    remains    that 

Com.  Uniok  no  regal  at  ions  at  all  have  been  framed  by  the  insu- 
rance companies.  Under  these  circumstances  it  appears  to 
tnaeyer  ,  ^^  ^j^^  ^^  election  of  a  valid  character  conld  take  placfij 
as  the  framing  of  regulatioEs  under  which  the  elections 
took  place  must  be  antecedent  to  sneh  elections.  Therefore, 
without  going  any  furfcher  into  the  matter  it  would  be  sufficient 
to  say  that  this  meetingj  which  was  held  at  Deniliquin  in  the  way 
I  have  stated,  was  altogether  an  invalid  meetings  and  could  not 
legally  elect  any  body  of  gentlemen  who  conld  have  power  to 
compel  a  company  to  pay  the  contribution  which  has  been 
demanded.  This  being  so,  the  Police  Magistrate  must  he  held  to 
be  right,  on  that  ground  alone,  in  dismissing  the  information. 
There  are^  however,  further  objections  to  be  taken  to  the  infor- 
mation. It  has  been  contended,  as  I  understand,  that  the  20tli 
section  of  the  Act  extends  the  previous  provisions  of  the  Act  as 
far  as  they  could  be  ertended^  and  made  them  applicable  to  mj 
district  to  which  the  provisions  of  the  Act  had  been  applied  by 
proclamation.  Now,  the  words  of  the  20th  section  with  regard 
to  the  election  of  persons  who  were  to  represent  the  insurance 
companies  in  the  district  are  as  follows  :■ — "  Provided  always 
that  J  upon  any  such  extension  of  this  Act  to  such  borough  or 
municipal  districts  the  mayor  for  the  time  being  of  such  borongh 
and  district,  together  with  two  persons— one  to  be  appointed  by 
the  Governor,  and  one  to  be  elected  by  the  insurance  companies 
— shall  be  the  fire  brigades  board  for  the  purpose  of  such 
extension/*  The  question  at  once  arises.  Who  are  the  insurance 
companies  that  are  to  elect  these  individuals  ?  It  appears  t*i  me 
that  the  words  ^^  insurance  companies''  must  mean  the  insurauee 
companies  who,  under  the  provisions  of  the  first  section,  were  to 
elect  the  representatives  of  the  metropolitan  fire  brigade 
board.  The  words  in  the  first  section  are  "  two  to  be  elected  by 
the  insurance  companies,  namely^  one  by  the  fire  insurance 
companies  whose  headquarters  are  in  New  South  Wales,  and  one 
by  the  other  fixe    insurance  companies   carrying  on  businei^? 


paiiies    or    foreign    companies    carrying     on     business 
lliroogh    agents^     should    be    the    electors    of    the    repr^ 
tatives  to   be  chosen^  and  the  words  of    20th  sec.^  by  i9 
ttiey  are  declared   to  be  the    electors^  must  mean   what 
Biean    in    the    first    sec.      It    appears  to    me    no    distinc 
ia   made    between   what   is  meant  by  the  words    '^insun 
companies''    in    sec.    20^    and    the    same    words    in    seo« 
•nd  if  we  look  farther  into  sec.  20  we  find  additional  proa 
favour  of  this  proposition.     The  20th  sec.  goes  on — ^'  The  fu 
d  such  board  shall  be  provided  in  equal  proportions  by  the 
insurance  companies  insuring  property  within  such  borough 
district/'    clearly   distinguishing,   therefore,  between  insurai 
companies  generally  that  are  spoken  of  in  the  former  part  of 
section  and  fire  insurance  companies  insuring  property  "  wit 
such   borough;"    the   object   of   the   framers   of   the   sect 
apparently  being  that  the  electoral  body  for  choosing  these  lo 
fire  brigades  boards  should  be  the  same  as  the  electoral  body : 
choosing  the  central  fire  brigades  board,  and  that   the   cent 
bators    to  the   fire  brigades  board  should  be    the    compan 
oarrying  on  business  in  the  place  where  the  local  board   \^ 
established.     The  special  case,  however,  says  that  this  rep: 
sentative,   who  was  chosen   in  the  first  instance,   and  on  i 
second  occasion    nominated   by  the   Governor    in    default 
election,    was    never    elected   by    the    insurance    compan 
generally  of  the  colony,  but  that  the  meeting  was  only  called 
ibe  insurance  companies  in  Deniliquin.     I  see  no  authority  i 
the  proclamation   calling   this  mieeting   and   limiting  the  cc 
stitntion  of  this  electoral  body  in  the  way  which  seems  to  hs 
heen  done  by  the  terms  of  the  proclamation. 
There  is  a  further  objection  to  the  legality  of  the  action  tab 

I  It  is  stated  in  the  case  that  the  agents  of  the  yarious  insurai 
companies  who  met  at  Deniliquin  for  the  purpose  of  electing 
f^presentative,  were  not  general  agents,  in  any  senae^  of  i 
oompaaies  which  they  pot  themselves  forward  as  representii 
We  are  told  that  these  were  persons  simply  employed  to  inv 
piple  to  insure  with  certain  companiesj  that  they  had  no  povi 
*^  grant  policies,  and  were  neither  general  agents  nor  heads 
X-fi^Wi,  VisL  IE.,  Jbftw,  MJH 
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^^^'       branch  establishiiientB.     They  had  no  power  delegated  to  Aem 

DsKiuguiN  in  this  particalar  matter^  and  that  being  bo  it  appears  to  me 

Brioadbs    impossible  to  contend  that  persons  acting  in  such  a  limited  way 

Board      \^  power  to  pnt  themselves  forward  as  in  any  way  representing 

Cox.  Uniok  the  companies ;  and  anything  which  they  affected  to  do  as  the 

repreaentatives  of  the  fire  insurance   companies    which  they 

tndsyer  .  py^f^ggg^  ^  represent,  appears  to  me  to  be  null  and  void.    For 

these  reasons  I  am  of  opinion  that  the  Police  Magistrate  wib 

perfectly  right  in  coming  to  the  conclusion  that  he  ought  to 

dismiss  the  information. 

For  my  own  part,  I  am  further  disposed  to  think  that 
even  were  these  difficulties  got  over,  it  is  extremely  doubtful 
whether  the  provisions  of  this  Act  could  be  extended  rm. 
the  way  contended  for  under  this  section.  The  difficulty  arises, 
in  my  opinion,  from  what  seems  to  have  been  an  attempt  to  take 
a  short  cut  in  order  to  apply  the  provisions  of  an  Act  which  are 
very  precise,  and  are  drawn  with  particular  reference  to  the 
constitution  of  a  certain  body,  to  another  body ;  and  it  shews  the 
difficulty  there  is,  unless  extreme  precaution  is  taken,  in  extend- 
ing the  machinery  adapted  only  for  the  constitution  of  a 
particular  body  to  the  constitution  of  a  body  elsewhere.  As  to 
the  question  whether  it  is  possible  to  hold  that  these  local 
boards  have  been  constituted  corporations,  the  language  of  the 
20th  section  appears  to  me  altogether  too  loose  to  allow  of  ihe 
supposition  that  these  fire  brigade  boards  were  to  be  corporations 
It  is  difficult  to  say  how  far  section  20  really  does  apply  the 
general  provisions  of  the  Act  to  these  local  boards,  and  I  think 
for  my  part  it  would  be  safer  to  make  some  amendments  in  the 
Act  to  make  the  precise  position  these  boards  are  to  occupy 
more  clearly  apparent.  All  that  we  are  at  present  asked  to  say, 
however,  is  whether  the  decision  of  the  Magistrate  was  right  in 
point  of  law,  and  in  my  opinion,  for  the  reasons  I  have  stated, he 
was  right;  and  this  appeal  must  be  dismissed,  with  costs. 

Innes,  J.  I  regret  that  I  am  constrained  to  agree  with  faii 
Honour  in  the  conclusion  at  which  he  has  arrived,  namely,  ihat 
there  is  at  Deniliquin  no  fire  brigades  board  under  the  proviaioos 
of  this  Act,  and  therefore  that  the  decision  of  the  Magistrate, 


mach  disposed  to  think  that  the  Legislature  had  made^  thd 
in    unqaestionably    involved   and  obscure  language^   adeqil 
provision    for    such   a  case   as   this^    that  is^   for   the   pre 
application   to   the  municipal   districts   of  the   very   bene0 
provisions  of  this  Act.     We  know,  of  course,  that  an  Aci 
this  kind  if  properly  drawn  would  be  of  great  value  for  gett 
rid  of  the  anarchy  and  disastrous  state   of  chaos  which  uni 
tonately  too  frequently  exists  at  large  fires,  and  there  is  no  dot 
whatever  that  legislation  of  this  kind  is  highly  beneficial  I 
reme^l.   But  without  going  into  the  question  whether  section 
does  adequately  provide  for  the  constitution  of  fire  brigade  boai 
within  municipal  districts,  I  am  obliged  to  confess  that  section  8 
the  Act  not  having  been  complied  with,  there  really  has  been 
properly  constituted  fire  brigades  board  in  Deniliquin.      No 
in  the  municipal  district,  as  in  the  metropolitan  district,  one 
the  electoral  bodies  to  nominate  or  appoint  members  of  the  fl 
brigadee  board  being  the  insurance  companies,  section  3  sa 
that  the  election  of  the  board  by  the  insurance  companies  ai 
volunteer  fire  companies  shall  take  place  under  regulations  to 
made  by  such  companies  respectively.     Then  the  section  goes  : 
to  aay  that  for  that  purpose — which  dearly  means  not  mere: 
^the  election  of  members,  but  for  the  framing  of  regulatioi 
^certain  things  are  to  be  done.    These  regulations  were  rn 
made.    It  seems  to  me,   therefore,  that  the  framing  of  thei 
regulations  was  necessary  in  order  to  constitute  the  electoii 
body   referred    to  in    the  Act;    and    no    regulations  havii 
been    framed,    there    really    was     no    electoral    body    witl: 
Ae  meaning  of  the   Act.     Therefore,  even  if  the   concludin 
words    of    section    1    are   to    be    incorporated  in   section    i 
it  seems  to   me   impossible   to   apply  them  to  this   particuli 
^eteap    because     there     were     no    regiilationsj     and     therefc 
00    electoral     body     which     could     make     default.       The 
flaving  been  no  default,  then  it  seems  to  me  that  there  was  : 
proper  justification  for  the  appointment  by  the  Governor  of  a : 
Member  of  this  board.     For  this   reason  alone,  without  goi: 
,  wrto  other  considerations  which   no   doubt   do   present,  as  1 1 
our    has    pointed    oat,    very    considerable    diiEcuJty    a : 

2N:£ 
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*^^'    •   obsouriiy,  I  am  of  opinion  that  the  decision  of    the  Police 

DBNiLigniv  Magistrate  was  rights  and  that  the  judgment  should  be  for  tbe 

BBioABia    defendant    below    with    costs.      I    take    this    opportunity  of 

^^      expressing  a  hope  that  before  long — ^indeed,   at  the  earliest 

Coic.IJNioir  opportunity — ^the  Legislature  may  be  enabled  to  perfect  that 

which  was  intended  to  be^  and  would  be^  if  properly  carried  out, 

most  remedial  and  beneficial  legislation.     But  I  think  with  liis 

Honour,  that  the  Act,  as  it  stands,  is  one  of  those  cases  wheore 

the  Legislature  has  fallen  into  the  mistake  which  is  sometimes 

made  by  a  person  who  may  say  of  himself  in  regard  to  wlist  he 

has  done,  brevis  esse  laboro,  obscurusjio, 

Owen,  J.  I  am  of  opinion  that  the  Board  is  informally 
constituted  for  three  reasons.  In  the  first  place,  under  tiie  3rd 
section  of  the  Act,  no  election  can  take  place  except  under 
•  regulations  to  be  framed  under  that  section,  and  it  is  admitted  in 
the  state  of  facts  before  us,  that  no  such  regulations  have  been 
made.  These  regulations,  ii  not  constituting  the  electoral  body, 
at  any  rate  constitute  the  framework  of  procedure  under  which 
the  election  is  to  take  place,  and  therefore,  if  there  are  no 
regulations,  no  formal  proper  election  can  take  place.  The 
second  ground  is  that  the  agents  of  the  company  who  voted  at  this 
election  did  not,  in  my  opinion,  constitute  the  companies  them- 
selves. It  is  said  that  these  gentlemen  have  no  general  powers, 
that  they  are  not  acting  under  power  of  attorney,  and  that  they 
are  only  canvassers,  having  no  power  to  accept  policies,  and  thst 
they  can  only  send  down  the  papers  to  the  head  ofiEioe  to  be 
accepted  or  rejected.  Therefore,  the  agents  who  elected  the 
member  on  this  occasion  did  not  represent  the  companies.  The 
third  reason  is,  that  it  appears  to  me  very  doubtful  if  the  latter 
part  of  section  1  is  incorporated  in  the  section  relating  to  conntiy 
boards.  Section  20  of  the  Act,  in  reference  to  the  formation  of 
country  boards,  says  that  they  shall  consist  of  the  mayor  for  the 
time  being  of  such  borough  and  district,  together  with  two  persons, 
one  to  be  appointed  by  the  Governor,  and  one  to  be  elected  by 
the  insurance  companies,  &c.  It  says  nothing  whatever  as  to 
what  is  to  happen  in  the  event  of  the  election  falling  through. 
As  it  happened  in  this  case  the  election  did  &11  throogh,  and 
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rue  ixovernor^  actings  noD  unaer  me  zvin.  secraon^  oai}  unoi 
tirst  section^  appointed  a  person  to  constitute  a  member  of 
lioard^  so  that  the  boards  instead  of  being  constituted  as  it  si 
be  under  section  20,  is  constituted  of  the  mayor  and  two  pes 
stppointed    by    the    Governor.     That    can    only    be    don^ 
mcorporating  the  latter  part  of  section  1  with  the  vague  w 
of  section    20.     It    is    argued,    however,    that    we    have 
mcorporate  the  whole  of  the  words  of  the  previous  section 
reference  to  the  election  of  members.     If  that  were  so, 
would  have  thought  that  the  words  would  have  been  as  wid 
possible,  but  what  it  simply  says  is  that  such  provisions  of 
Act  as  shall  meet  the  requirements  of  the  monicipality  » 
apply.   This  appears  to  me  to  refer  to  some  peculiar  requiremc 
of  the  particular  municipality,  and  not  the  requirements  wh 
m&y  apply  to  one  municipality  as  much  as  another,  and  therefc 
to  strain  words  like  that  to  alter  the  constitution  of  an  electo 
body  by  substituting  a  member  appointed  by  the  Governor  : 
an  elected  member,  appears  to  me  to  be  a  very  dangerous  thi 
to  do,  and  I  shall  be  no  party  to  giving  such  a  wide  interpretati 
to  such  vague  words.     It  is  not  necessary,  however,  to  deci 
the  matter  upon  that  point.     I  am  of  opinion,  on  the  first  t^ 
v^BBons,  that  the  Board  is  improperly  constituted,  and  therefo 
^  order  should  be  made  as  directed  by  the  Court. 

Appeal  dismissed  with  costs. 

Attorneys  for  the  plaintiffs :  Mcumamara  Sf  Norton. 
Attoroeja  for  the  defendants  :  Norton  ^  Co. 


had  never  been  any  definite  arrangement  that  John  Bel 
should  use  his  name  as  nominal  plaintiff. 

Pnug,  in  support  of  the  application.  A  cestui  qvs  triist 
only  bring  an  action  in  the  name  of  his  trustee  when  other 
irreparable  injury  would  be  done  to  the  trust  property.  Th 
not  a  case  of  that  kind^  and  even  if  John  Bennett  were  alio 
to  bring  this  action  in  the  name  of  Edward^  he  could  i 
recover  nominal  damages ;  his  proper  remedy  was  an  act 
against  Edward  Bennett.  Archbold,  p.  88;  doe  d.  Bakm 
Boe  (1) ;  Eubbart  v.  PhilUpa  (2). 

(y  Connor  shewed  cause.  The  question  of  damages  is  the  v 
question  that  we  wish  to  try.  John  Bennett  could  of  cou 
We  sued  Edward^  but  that  has  nothing  to  do  with  the  bai 
It  is  true  that  there  is  no  consideration  between  John  Benn 
and  the  bank^  but  there  is  between  Edward  Bennett  and  1 
Wk,  and  Edward  is  a  trustee  for  John.  Archbold,  p.  13J 
Mertson  v.  Wait  (3). 

Pring  in  reply. 


1 

1 


FosTiB,  J.     In  determining  this  matter  I  have  not  to  dec 

the  action  which  John  Bennett  is  bringing  against  the  def' 

dants,  or  to  say  whether  it  is  one  which  must  ultimately  sucoec 

the  sole  question  which  I  have  to  consider  is  this — ^has  suffici< 

^ence  been  brought  before   me  to  establish   a  prima  ft 

cajie  that  Edward  Bennett  is  a  trustee  of  this  contract  for  J( 

Biunett?    Now  the  contract    was   made  by  Edward  Benn 

*a4,  no  doubt,  did  confer  a  benefit  upon  him,  but  it  is  divisi 

^nto  two  parte — there  are  two  distinct  considerationSj  one  t 

tile  b&nk  would  settle  the  promissory  note,  which j  of  course,  ^ 

eatirely  for  the  advantage  of  Edward  Bennett^  and  the  ot 

wiat  they  would  withdraw  the  proceedings  they  had  institui 

which  was  for  the  benefit  of  John  Bennett.     Now,  for  breacl 

™e  first  part  of  this  agreement,  John  Bennett  could   no< 

^^Ufse,  sae  either  in  hia  own  name  or  in  the  name  of  anyb 
(I)  &  DqwL  4y6.  (2)  la  M-  &  w.  im.  ^a>  h  Kx.  ^uu. 
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1888.       else,  as  he  was  an  entire  stranger  to  that  portion  of  the  contract, 

BxMNsrr    but  as  to  the  second  part,  he  is  in  a  different  position ;  that  part 

B.S.  A  A.C.  ^^^  entirely  for  his  benefit,  and  was  by  no  means  a  voluntary 

Bank.       ^^^  qj^  ^j^^  pg^^  ^f  Edward  Bennett,  for  had  the  bank  gone  on 

FotUrJ.     ^tii    their    proceedings    against    John    Bennett,    he    would 

probably  have  commenced  an  action  against  Edward,  so  that  I 

have  come  to  the  conclusion  that  John  Bennett  has  succeeded  in 

making  out  a  prima  facie  case  from  which  we  may  infer  that 

Edward  was  a  trustee  for  him  in  respect  of  this  contract.    The 

application  is,  therefore,  dismissed^  but  John  Bennett  must  give 

security  to  the  satisfaction  of  the  prothonotary  before  he  can 

use  Edward  Bennett's  name,  and  proceedings  must  he  stayed 

until  this  is  done. 

Application  dismissed;   eosU  to 
be  costs  in  the  cause. 


Attorneys  for  applicants  :  Fisher,  Ralfe  8f  Salwey. 
Attorney  for  John  Bennett :  M^LaughUn. 
Attorney  for  Edward  Bennett :  Burdett  Smith. 


Nov,  27, 


Windeyer  J. 

Stephen  J. 

and 

Owen  J. 


WILSON  v.  TARRANT. 
Pleading — Declaration  <m  prwnieeory  note,  equittible  pUa  to — Aeeommodaiion  mU 

—C09tB, 

A  plea,  upon  equitable  grounds,  of  no  oonaideraticn  is  not  necessarily  bad 
because,  after  denying  the  consideration,  ifc  goes  on  to  state  matteiB  of  eTidenflSf 
which,  even  if  proved,  might  not  be  sufficient  to  establish  the  plea. 

New  trial  motion. 

Action  on  a  promissory  note.  Plea  as  follows  : — 
The  defendant^  for  a  plea  upon  equitable  grounds^  says  that 
before  the  making  of  the  said  note  in  the  declaration  mentioned 
one  John  Bayden  Bingle  and  Henry  James  Withers,  and  the 
defendant  being  entitled  to  certain  shares  or  interests  in  certiftin 
gold  and  silver  mining  property,  and  being  then  in  contemplation 
of  floating  the  said  mining  property  into  a  company^  or  odienrise 
disposing  of  tiie  same,  it  was  agreed  by  and  between  them  and 


me  plaintiff,  that  in  consideration  tliat  the  plaintiff  wonld  adi 
the  loan  of  430Z.,  they  woald  transfer  to  the  plaintiff  a  one-s 
share  in  the  said  mining  property,  and  that  the  plaintiff  wotil 
repaid  the  said  sam  of  A>SOl,  with  interest,  ont  of   the  mo 
that  should  be  received  npon  the  floating  or  otherwise  dispo 
of  the  said  mining  property.      And  the  defendant  says  that 
plaintiff  did  advance  the  said  sum  of  430Z.  upon  the  terms  al 
!^id,  and  that  afterwards  the  said  John  Bayden  Bingle,  He 
James  Withers  and  the  defendant,  at  the  request  of  the  plain 
and  for  his  accommodation,  agreed  to  give  to  the  plaintiff  tl 
joint  and  several  promissory  note  for  the  amount  of  the  said  h 
upon  the  terms  that  the  plaintiff  would  renew  the  said  note  fi 
time  to  time  if  necessary ,  and  should  not  demand  payment  of  i 
same ;  nor  should  they,  the  said  John  Bayden  Bingle,  the  a 
Henry  James  Withers  and  the  defendant,  or  any  of  them, 
caQed  upon  or  liable  to  pay  the  same,  or  any  renewal  there 
until  snch  time  as  the  said  mining  property  should  be  floated  i: 
a  company,    or  otherwise  disposed  of  and  moneys  received 
Mxsount  thereof.     And  the  defendant  says  that  in  pursuance 
the  last-mentioned  agreement  the  said  John  Bayden  Bingle, 
said  Henry  James  Withers  and  the  defendant  made  and  gav<   I 
the  plaintiff  their  joint  and  several  promissory    note    for 
amount  of  the  said  loan,  and  for  the  purpose  and  on  the  tei    ; 
aforesaid,  and  not  otherwise ;  and  that  such  last-mentioned  i    I 
was  renewed  by  the  plaintiff  from  time  to  time  in  accords    : 
with  the  said  agreement ;  and  the  defendant  says  that  the  i    I 
in  the  declaration  mentioned  is  a  note  given  in  renewal  of  s 
ri    Wt-mentioned  note  and  of  renewals  thereof,  with  interest, 
was  made  and  given  by  the  defendant  jointly  and  severally  \ 
^  fiaid  James  Bayden  Bingle  and  the  said  Henry  James  Wit] 
to  the  plaintiff  under  and  in  pursuance  of  the  said  agreem 
I   and  not  otherwise.     And  the  defendant  further  says  that  the 
one-sixth  share  in  the  said  mining  property  was  transferrec 
the  plaintiff  in  accordance  with  the  terms  of  the  hereinbe 
fl  fi^mentioned  agreement,  and  that  the  defendant  and  the  o 
I^es  to  the  said  agreement  have  been  always  ready  and  wi' 
^perf^^rm  their  part  of  the  said  agreement,  and  to  repay 
1  waoaot  of  the  said  loan,  with  interest,  to  the  plaintiff  out  o 
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1888.        moneys  arising  from  the  floating  or  otherwise  disposing  of  the 
WiLflOM      said  mining  property^  but  that  thcogh  the  said  mining  property 
Tabrant.    ^as  been  disposed  of  for  a  snm  of  money  more  than  adequate  to 
repay  the  amount  of  the  said  loan  with  interest^  the  same  being 
the    amount  of   the  said   promissory  note  in  the  declaration 
mentioned^  yet  such  money  has  not  yet  been  recei^ed^  and  that 
by  the  terms  of  the  said  agreement  the  time  for  the  payment  of 
the  same,  or  of  the  said  promissory  note^  has  not  yet  elapsed^  of 
all  which  premises  the  plaintiff  at  the  commencement  of  the 
action  had  notice.     And  the  defendant  further  avers  that  the 
amount  of  the  said  note  in  the  declaration  mentioned  is  the  same 
identical  amount  as  that  of  the  loan  first  hereinbefore  referred 
to,  together  with  interest  thereon,  and  that  save  the  said  loan 
and  save  as  aforesaid,  there  never  was  any  value  or  consideration 
for  the  making  or  payment  of  the  said  note  by  the  defendant,  or 
the  said  John  Rayden  Bingle,  or  James  Henry  Withers,  or  any 
of  them. 

The  action  was  tried  before  the  Ohief  Justice  on  Jane  8th, 
and  a  verdict  returned  for  the  plaintiff  for  the  amount  claimed. 
The  defendant  now  moved  to  make  absolute  a  rule  nigi  for  a 
new  trial,  on  the  ground  that  his  Honour  was  in  error  in 
rejecting  parol  evidence  in  proof  of  the  plea  and  in  roling  that 
the  said  plea  and  the  facts  therein  stated  afforded  no  defence 
unless  in  writing. 

Rogers,  Q.C.,  and  Oordoii,  in  support  of  the  rule. 
Pring  shewed  cause. 

The  judgment  of  the  Court  was  delivered  by 

WiVDBTBB,  J.  The  question  which  we  have  to  decide  i^ 
whether  the  plea  before  us  amounts  to  a  plea  of  no  consideration. 
From  the  allegations  contained  in  the  plea,  it  appears  that  it  wv 
agreed  between  the  plaintiff  and  the  defendant  that  tbe 
plaintiff,  in  consideration  of  advancing  a  certain  sum  of  money 
for  the  purpose  of  enabling  the  defendant  to  dispose  of  certain 
mining  property,  should  receive  one-sixth  of  the  proceeds,  ^^ 


posed  of  aod  out  of  the  proceeds  of  the  sale.     Then  tbe  pli 
that  after  enteriiig'  into  this  agreement^  the  defendant  ma 
note  simply  for  the  accommodation  of  the  plain  tiff,  and  t^ 
no  doubt  that  if  it  stopped  there  it  would  be  a  good  plea, 
ever,  it  does  not  stop  there^  but  goes  on  to  state  that  th 
was  given  to  the  plaintiff^  not  only  as  an  accommodation 
but  on  the  terms  that  he  would  renew  it  from  time  to  timi 
that  the  defendant  should  not  be  liable  on  it  until  the  a 
property  had  been  disposed  of  and  the  proceeds  paid  t 
defendant,  and  further  that,  although  the  property  has  beei 
and  ha«  realised  more  than  the  amount  of  the  promissory 
the  purchase  money  has  not  yet  been  paid  over- 
It  is  contended  that  the  latter  portion  of  the  plea  coutn 
the  allegation  that  this  was  an  accommodation  note^  and  e 
that  it  was  not ;  but  we  are  of  opinion  that  the  plea  is  goo€ 
plea  denying  consideration,  and  that  the  latter  part  in  no 
vitiates  it*      The  latter  part  of  the  plea  contains  averments 
nnmber  of  circumstances   of  which  the  defendant  might 
given  evidence,  had  he  been  allowed  to  do  so,  with  a  vie 
aliewing  that  the  note  was  made  without  consideration,  and,  i; 
out  expressing  any  opinion  whether  these  circumstances  if  pri 
would  shew  that  this  note  was  an  accommodation  note,  we  1 
that  the  defence  of  no  consideration  was  open  to  the  defen 
upon  this  plea.     That  is  all  we  are  called  upon  to  decide,  an 
we  are  of  opinion  that  the  plea  may  be  regarded  as  a  plea  cl 
ing  consideration,  we  think  that  the  case  must  go  down  i 
new  trial  j  bnt  as  the  point  was  not  brought  before  the  (. 
iunticB  in  the  same  way  as  it  has  been  brought  before  us  to- 
^i  as  the  difficulty  has  to  a  great  extent  arisen  from  the  ini 
ficial  way  in  which  the  plea  has  been  drawn,  we  say  no\ 
i^bput  the  costs  of  this  motion  f  the  costs  of  the  last  trial 
lUde  the  event. 

Rule  ahuoi fi 

Attorney  for  appellant :  Fisher,  Balfe  ^  Salway. 
Mtomtys  for  respondent  :  Curtis  ^  Barry. 


18Qj^  THE  UNION  BANK  OF  AUSTEALTA  t%  THE  MEEGANTTLE  BAKE  OF 

SYDNET, 


Nov,  27. 


PrinUy  of  cB^traei^^Bankinti  a^^ettcf^DixJwnouted  thiKfite^ 

WmdeyerA.  Defendants  forwarded  to  theW  agents,  the  ComaierciRl  Bunk,  in  Btelbounif, 
^^^  '  a  clique  drawn  by  T.  on  plaintiffs'  brauch  bank  at  South  M#lbonriie  ;  a  letter 
Otoen  J.  liCcompanjiiiff  the  cheqa&  stuted  that  it  waa  sent  **  for  credit  of  this  banlj"  m 
opposed  to  "  for  coUection/*  The  ag«nt^  passed  the  cheque  through  the 
clearing  houso  to  plain  tiff  a'  head  office  in  Melbonme.  Plaintiffs  forwarded  it 
to  their  South  Melbourne  hrancli,  pn  which  it  appeared  that  T.  waenot  in  fiiiL^. 
On  action  brought  by  plaintiffs  f^gainat  defendants  to  racover  the  amount  of  the 
cheque^ 

Held,  per  Wtndtyer  and  Stephen,  JJ.,  that  bm  the  oheqne  wag  aent  by 
pUiniiffa  to  their  ftgente  by  way  of  payment  and  not  for  collection,  there  wm 
no  pririiy  between  the  plaintiffs  and  defendants,  and,  thet^forej  plaintiffs  eodd 
not  reooven 

Per  OwKN,  J.  Even  if  the  cheque  had  been  sent  for  oollection,  th^rft  woold 
be  no  priFitj- 

New  trial  motion, 

Oq  September  27,  1887,  one  Turner  paid  a  cheque  for  350/,, 
drawn  on  tbe  South  Melbourne  brancb  of  the  plaintiff  bankj 
into  his  account  at  the  Haymarket  branch  of  the  defendant  bamlc. 
The  defendants,  the  same  daj^  sent  a  letter  to  their  agents,  the 
Commercial  Bank,  Melbourne,  enclosing  the  cheque  in  question 
"for  credit  of  this  bank/*  and  some  other  cheques  "for 
collection/*  and  it  appeared  from  the  evidence  of  the  manager 
and  clerks  of  the  Commercial  Bank^  Melboumej  that  the  cheque 
waSj  in  fact,  received  as  payment,  and  was  duly  credited  to  the 
defendants.  The  Commercial  Bankj  on  receipt  of  the  cheque^ 
passed  it  through  the  clearing  house  to  the  plain tiSs,  who  sent 
it  on  to  the  South  Melbourne  branch,  where  it  was  dis- 
honoured. Through  some  mistake  the  cheque  had  not  before 
passing  through  the  clearing  house  been  marked  with  the  stamp 
of  the  Commercial  Bank,  so  that  when  the  cheque  was  returned 
dishonoured  to  the  Melbourne  head  office  of  the  plaintiffs,  it  was 
not  apparent  from  what  bank  the  cheque  had  been  received  at 
the  clearing  house  j  as,  however,  it  bore  the  stamp  of  the 
defendants'  branch  bank,  where  it  had  originaOy  been 
deposited  J  it  wae  sent  to  the  head  office  of  the  plaintiffs  in 
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Sydney  for  collection^  and  an  action  was  then  brought  by  the        ^^88.  ^ 
plaintiffs  against  the  defendants  to  recover  the  amount  of  the  Union  Bank 
cheque.     The  declaration  alleged  that  the  defendants,  being  the  mrbcintilb 
lawful  holders  of  the  cheque,  in  consideration  that  the  plaintiffs       Bank. 
would  pay  to  the  defendants  the  amount  of  the  said  cheque, 
promised'^  the  plaintiffs  that  if  the  said  cheque  should  be  dis- 
honoured on  presentation  the  defendants  would  refund  to  the 
plaintiffs  the  amount  of  the  said   cheque,  and  there    was   also 
a  count  for  money  had  and   received.      The   case  was   tried 
before  Foster,  J.,  on  September  11th,  1888,  when  a  verdict  by 
consent  was  enfcered  for  the  plaintiffs,  leave  being  reserved  for 
the  defendants  to  move  to  enter  a  nonsuit.     The  rule  nisi  was 
granted  on  the  grounds,  inter  alia,  that  there  was   no  privity 
between  plaintiffs  and  defendants,  and  that  his  Honour  was  in 
error  in  not  admitting  in  evidence  the  letter  of  September  27. 

Stephen  and  Cohen,  in  support  of  the  rule,  referred  to  Mackersy 
V.  Bamsays  (1),  Prince  v.  Oriental  Bank  Corporation  (2). 

Pitcher,  Q.C.  [O^Connor  with  him),  shewed  cause. 

WiNDBYBR,  J.  (After  stating  the  facts.)  One  of  the  grounds 
of  the  rule  is  that  his  Honour  was  in  error  in  rejecting  the 
letter  of  September  27th.  Looking  at  the  case  set  up  by  the 
plidntiffs,  which  is,  that  the  defendants  are  liable  because  they 
sent  this  cheque  to  Melbourne  for  the  purpose  of  collection  and 
eaiployed  the  Commercial  Bank  as  their  agents  to  collect  it, 
I  think  that  this  letter  was  most  material,  because  it  shews 
that  the  cheque  was  sent  down,  not  for  collection,  but  by 
way  of  payment  of  a  debt  due  from  the  defendants  to  the 
Commercial  Bank.  I  am  clearly  of  opinion  that  the  plaintiffs  are 
not  entitled  to  recover.  It  seems  to  me  that  there  was  no  privity 
between  the  plaintiffs  and  the  defendants,  and  I  do  not  see 
how  the  case  of  the  plaintiffs  can  possibly  be  maintained  in  the 
face  of  this  letter  and  of  the  other  evidence,  all  of  which  goes 
to  shew  that  the  cheque  was  sent  by  way  of  payment  of  a  debt, 
and  not  for  collection.  The  Commercial  Bank  accepted  the 
(I)  9  CI.  k  Fin.  818.  (2)  3  App.  Ca.  325. 
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1887.        lefctlement,  presented  a  petitioa  under  ■.  142   (2)  of  the  Imuaey  AH  of  1878, 


Bs 


prftjing  for  the  order  and  advice  of  the  Court  that  the  settlement  was  inTilid. 


Ombob  Held  by  Owen,  Ch.  J.,  that  admitting  that  G.  K.  was  an  insane  patient,  thil 

KiKO.        f^^  y^^  Q^  conclusiye  eridence  of  his  insanity,  and  that  consequently  the  Kttle- 
ment  not  being  rotd,  he  was  unable  to  make  an  order  under  s.  142. 

iSfam&iS,  that  the  proper  course  for  the  Master  to  pursue  was  to  institofte  %  tai 
in  Equity  to  set  the  deed  aside. 

Held  by  the  Full  Court,  on  appeal,  that  under  the  circumstances  G.  E.  vn  sol 
an  insane  patient  within  the  meaning  of  the  Act,  at  the  time  of  executing  the  deed 
in  question. 

This  matter  came  before  the  Chief  Jadge  in  Equity  on  Ae 
report  and  petition  of  the  Master  in  Lunacy,  under  s.  142  of  ike 
Lunacy  Act  of  1878;  a  rule  nisi  having  been  granted  by  the 
Chief  Justice,  calling  on  Mrs.  King  to  show  cause  why  she  shonld 
not  be  ordered  to  deliver  up  to  the  Master  certain  lands  ai 
Parramatta,  settled  on  her  by  an  indenture  of  the  14th  of 
November,  1885. 

The  facts  appearing  from  the  report  and  petition  of  the  Master 
were  as  follows : — George  King,  the  husband  of  the  respondent, 
was  admitted  into  the  hospital  for  the  insane  at  Callan  Park^  on 
the  29th  of  December,  1884,  and  was  detained  there  continnonsly 
from  that  time  till  the  16th  of  August,  1887,  with  the  exception 
of  a  period  of  twelve  weeks — ^from  September  17th  to  Decemher 
7th,  1885 — during  which  time  he  was  permitted  to  be  absent 
from  the  hospital  on  trial,  under  s.  82  of  the  Act  (1).  Dnring 
that  absence,  his  name  still  being  on  the  register  of  the  hospital; 

(2)  If  any  real  or  personal  property  fixed  by  the  said  order  for  the  eon- 

of  an  insane    patient   be  wrongfully  version  or  injury  thereof  or  to  ]mj  tlie 

held  detained  conrerted  or  injured  or  sum  so  due  as  aforesaid  and  in  dehott 

if  any  sum  of  money  be  due  and  owing  of  compliance  by  the  defendant  vit^ 

to  such    patient    by  any  person   the  the  said  order  to  order  in  and  by  ^ 

Master  in  Lunacy  may  as  such  Master  same  or  any  subsequent  order  tbst  the 

claim  and  recover  possession  of  such  defendant  be  committed  to  prison  f^ 

property  or  damages  for  the  conversion  any  period  not  exceeding  six  months. 

or  injury  thereof  or   payment  of  the  And  such  Judge  may  in  any  coinpl»i»t 

said  sum  by  summary  proceeding  on  under  this  section  make  such  cider  a 

complaint    before    any  Judge  of  the  to  costs  as  he  shall  think  fit  and  et^rj 

Supreme  Court  who  is  hereby  authorised  order  under  this  section  shall  have  the 

and  required  on  proof  to  his  satisfac-  same  effect  and  may  be  enforced  in  li^^ 

tion  of  the  said  cause  of >Dom plaint  to  manner  as  any  judgment  decree  or 

make  an  order  requiring  the  defendant  order  of    the    Supreme  Court  in  ito 

to  give  up  possession  of  such  property  jurisdiction  at  law  or  in  equity, 
or  to  pay  reasonable  damages  to  be 
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he  on  the  14th  of  November,  1885,  executed  a  settlement  in        1887. 


fayonr  of  his  wife,  the  respondent,  of  certain  land  at  Parramatta,  Re 
of  which  he  was  seised.  During  the  whole  time  of  King's  Kino. 
detention  in  the  hospital  he  had  been  maintained  as  a  pauper 
patient,  and  no  money  had  been  received  by  the  Grovemment 
towards  his  maintenance.  Two  houses  had  been  erected  on  the 
land  in  question  prior  to  the  patient  being  admitted  to  the 
hospital,  and  during  the  period  of  his  detention  were  let  at  a 
rental  of  II.  per  week,  which  had  been  collected  by  the  respondent 
for  her  own  use. 

The  advice  of  the  Court  was  asked  as  to  whether  the  said  patient 
could,  while  absent  from  the  hospital  on  trial,  his  name  still 
remaining  on  the  register  of  the  hospital,  legally  transfer  his 
property  without  the  concurrence  of  the  Court  or  Master. 

Oeorge  Knox,  for  the  Master,  contended  that  the  Master  had 
a  right  to  disregard  the  deed.  Section  105  of  the  Lunacy  Act 
puts  the  Master  in  the  position  of  a  receiver,  and  s.  141  gives  the 
Master  like  powers  with  a  committee.  By  s.  144  the  Master  is 
empowered  to  take  such  steps  as  he  may  deem  expedient  for  the 
care^  control,  and  management  of  the  estate  of  an  insane  patient, 
and  s.  142  prescribes  the  course  of  procedure  to  be  taken  by  the 
Master  in  enforcing  his  rights. 

[HiB  HoNOUB.  The  property  was  vested  in  the  patient  at  the 
date  of  the  settlement,  and  so  passes  to  the  trustee  of  the  settle- 
ment. Can  I  set  aside  a  deed  prima  fade  valid  on  an  application 
of  this  nature  ?] 

The  Master  has  the  same  powers  as  a  committee,  and  if  there 
were  a  committee  no  conveyance  by  the  patient  would  be  good. 

[His  Honour.     It  would  be  voidable,  not  void.] 

Any  construction  of  the  Act,  other  than  that  contended  for  by 
the  Master,  renders  his  powers  nugatory. 

He  referred  to  Selby  v.  Jackson  (8)  ;  Foster  v.  Marchant  (4) ; 
Bac.  Abr.  III.  529.  Idiots  and  Iiunatics ;  and  In  re  Barhufs 
WUl  and  Trust  {h). 

(8)  A  Beav.  192.  (4)  1  Vern.  262.  (6)  L.B.  86  Ch.  D.  298. 
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1887.  0.  J.  Manning  for  the  respondent.     The  Master  is  only  in  tlie 


I 


Re  same  position  as  a  committee  to  the  extent  of  the  powers  given  to 
Kino*  ^  committee  by  this  Act.  Presumably  a  man  has  power  to  deal 
with  his  property^  provided  he  is  sane  at  the  time  of  so  deaUng ; 
and  Selby  v^  Jackson  (6)  shows  that  the  &ct  of  a  man  being  an 
inmate  of  a  lunatic  asylum  is  not  conclusive  evidence  of  his 
inability  to  make  a  good  disposition  of  his  property. 

[His  Honour.  Suppose  a  patient  in  an  asylum  is  induced  to 
execute  a  deed  :  how  would  you  impeach  that  deed  ?] 

It  could  only  be  done  by  a  suit  in  Equity.  The  Master  shonld 
apply  to  the  Court  for  leave  to  file  a  statement  of  claim,  and  he 
would  then  have  to  prove  that  the  patient  was  insane  when  lie 
executed  the  deed.  In  the  case  of  a  lunatic  making  his  will  in  a 
lucid  interval,  the  Master  is  not  represented,  and  this  shews  that 
prima  fade  a  lunatic  has  power  to  dispose  of  his  property. 

Knox  in  reply.  It  is  impossible  that  the  property  of  the  lanatic 
can  be  controlled  by  both  the  lunatic  and  the  Master,  and  there- 
fore the  Act  has  given  the  Master  full  powers  of  control. 

[Our.  adv.  vuU,] 

The  Chief  Judge  in  Equftt.  In  this  case  Greorge  King  was 
admitted  as  an  insane  patient  into  the  hospital  for  the  insane  at 
Callan  Park  on  the  29th  December,  1884.  He  was  permitted  to 
be  absent  from  the  hospital  upon  trial,  under  the  82nd  section  of 
the  Lunacy  Act,  from  the  16th  September  to  the  7th  December, 
1885,  when  he  was  brought  back  to  the  hospital.  He  remained 
there  from  the  7th  December,  1885,  to  the  16th  August  last,  when 
he  was  again  allowed  out  on  trial  under  the  above  section.  On 
the  14th  day  of  November,  1885,  while  he  was  absent  on  trial, 
King  executed  a  settlement  of  some  land  near  Parramatta  on  his 
wife.  During  the  time  he  was  in  the  hospital  King  was  main- 
tained as  a  pauper  patient,  and  no  moneys  were  paid  for  his 
maintenance.     Hearing  of  the  execution  of  this  settlement,  the 

(6)  6  Bear.  192. 
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Master  in  Lnnacy  presented  a  petition  to  the  Court,  under  s.       1887. 


C.J.  Eq. 


142  of  the  Lundcy  Act,  claiming  to  recover  possession  of  the         se 
lands  comprised  in   the  settlement.     The  matter  in  the  first       KnwK* 
instance  came  before  the  Chief  Justice,  sitting  for  the  Primary 
Judge,  and  he  granted  a  rule  nisi  calling  on  Mrs.  King  to  shew 
cause ;  and  on  the  4th  November  the  case  was  argued  before  me 
by  Mr.  G.  Knox,  for  the  Master  in  Lunacy,  and  by  Mr.  0.  J. 
Manning,  for  Mrs.  King.    It  was  admitted  that  an  insane  patient 
who  was  allowed  out  on  trial  under  s.  82  was  still  an  insane 
patient  within  the  meaning  of  the  Lunacy  Act.    No  evidence 
was  given  of  the  actual  state  of  mind  of  Oeorge  King  at  the  time 
of  the  execution  of  the  settlement,  but  it  was  contended  that  an 
insane  patient,  until  discharged,  could  not  alienate  his  property ; 
that  the  powers  conferred  by  the  Act  on  the  Master  in  Lunacy 
prevented  such  alienation.     The  power  and  duties  of  the  Master 
in  respect  to  estates  of  insane  patients  are  defined  in  part  8, 
subdivision  1,  s.  141  of  the  Act.     "The   Master  in  Lunacy 
shall  have,  in  respect  of  the  property  and  estate  of  any  insane 
patient,  in  addition  to  the  general  powers  conferred  upon  him  in 
subdivision  1  of  this  part,  all  the  like  powers  and  authorities, 
subject  to  the  like  limitations  as  are  hereinafter  in  subdivision  3 
of  this  part,  given  to  the  committee  of  the  estate  of  an  insane 
person."     In  subdivision  1,  s.  105,  it  is  provided  that,  "sub- 
ject to  and  in  accordance  with  the  regulations  of  the  Governor- 
in-Council  and  the  general  rules  of  the  Supreme  Court,  and  to 
any  special  order  of  the  said  Court,  the  Master  in  Lunacy  shall 
undertake  the  general   care,  protection,   and  management,  or 
supervision  of  the  management  of  the   estates  of  all    insane 
persons  and  patients  in  New  South  Wales,  and    .     .     .     shall 
take  care  of,  collect,  and  administer,  under  the  provisions  of  this 
Act,  the  property  and   estates   of  all  insane  patients."     The 
following  sections,  106  to  140,  in  subdivision  1,  and  the  whole  of 
subdivision  3,  deal  in  detail  with  the  powers  of  protection  and 
management  of  the  estates  of  insane  patients  and  persons.     In 
none  of  these  sections  is  the  estate  of  the  insane  patient  vested 
in  the  Master,  but  he  is  given  very  full  powers  of  management 
and  control  for  his  benefit ;   and,  under  s.  144,  he  may,  out  of 
the  estate  of  a  patient,  pay  for  his  maintenance  such  sums  as 
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^^^7-       may  seem  expedient  and  reasonable.     S.  142,  under  wkicli  to 
Se        application  is  made,  provides  tliat  "  if  any  real  or  personal  pro- 
Kino.       porty  o^  ^^^  insane  patient  be  wrongfully  held,  detained,  converted, 
C.J.  Eq.      ^^  injured,  or  if  any  sam  of  money  be  due  and  owing  to  such 
patient,  the  Master  in  Lunacy  may  as  such  Master  claim  and 
recover  possession  of  such  propetty  or  damages  for  the  conver- 
sion or  injury  thereof,'*   and  the   Court  may   make  an  order 
requiring  the  defendant  to  give  up  possession  of  such  property. 
Mr.  Knox  contended  that  under  this  section  the  Court  coaldtreai 
the  settlement  executed  by  King  while  an  '^  insane  patient"  as 
absolutely  void,  and  direct  Mrs.  King  to  give  up  possession  of 
the  lands  comprised  in  it.     Having  given  the  case  very  careful 
consideration,  I  have  come  to  the  conclusion  that  a  deed  executed 
under  these  circumstances  is  not  void,  but  only  voidable.    The 
right  of  an  insane  patient  to  deal  with  his  property  is  not  taken 
away  by  the  Act,  but  by  the  general  law,  that  a  person  of 
unsound  mind  cannot  alienate.     The  powers  of  care,  protection, 
and   maDagement   conferred   on  the  Master  do  not  divest  the 
patient  of  his  estate,  or  take  from  him,  if  shewn  to  be  at  the 
time  of  sound  and  disposing  mind,  the  power  to  dispose  of  his 
property.     In   every  case  the   capacity  or  incapacity  of  the 
patient  must  be  proved  ;  and  if  such  capacity  be  proved,  the 
patient   can    alienate    by  deed    as    he    undoubtedly    can  hj 
will.     In  the  case  of  8elby  v.  Jackson  (7),  a  deed  executed  by 
an  inmate  of  a  lunatic  asylum  was  upheld,  as  it  was  proved 
that    the   inmate    was   of   sound    mind   at    the    time   of   the 
execution  of  the  deed.     It  was   contended  that  that  case  did 
not   apply  here,   as  the  patient  had  not   been   found  to  be 
of   unsound  mind   by  inquisition,   and  no    committee  of  the 
estate  had  been  appointed,  and  it  was  argued  that  if  such  had 
been  the  case  the  deed  would  have  been  void.     It  was  abo  con- 
tended that  under  the  Lunacy  Act  in  this    colony  an  insane 
patient  is  in  the  same  position  as  a  person  found  to  be  of  unsound 
mind  by  inquisition  of  England ;  and  that  the  position  of  tlie 
Master  in  Lunacy  is  the  same  as  that  of  the  committee  of  the 
estate  of  a  person  so  found  to  be  of  unsound  mind.     No  case  was 
cited  to  show  that  such  person  in  England  could  not  alienate  his 

(7)  G  Beavan  192 
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estate  if  at  the  time  he  was  proved  to  be  of  sound  mind.     I  was        ^^7. 
referred  to  a   passage  in   Bacon's  Abridgment,  vol.  3,  p.   529,  i« 

which  only  states  that  the  king  shall  have  the  custody  of  the  Kino. 
lands  of  natural  fools,  and  that  such  lands  shall  not  be  aliened,  q  j  g 
and  the  king  shall  take  nothing  to  his  own  use.  I  was  also 
referred  to  the  case  of  Foster  v.  Marchant{8),  in  which  it  was  held 
that  a  committee  of  the  estate  has  an  estate  but  during  pleasure, 
and  cannot  make  leases  or  encumber  the  lunatic's  estate  without 
special  order  of  the  Court.  If  it  were  necessary  for  me  to 
decide  the  point,  I  should  be  inclined  to  hold  that  a  person  found 
to  be  of  unsound  mind  by  inquisition  could  on  recovery,  and 
while  the  inquisition  remained  in  force,  alienate  his  property, 
bnt  such  decision  is  unnecessary  here.  It  is  true  that,  before  a 
person  can  be  admitted  a  patient  in  a  hospital  for  the  insane, 
certificates  of  his  insanity  are  required ;  but  I  cannot  hold  that 
the  mere  fact  of  such  person  remaining  a  patient  in  such  hospital 
in  conclusive  evidence  that  he  is  of  unsound  mind,  so  as  to  be 
incapable  of  alienating  his  property.  The  argument  must  go  to 
this  length,  that  although  a  patient  may  be  completely  recovered, 
and  awaiting  only  the  order  for  his  discharge,  or  on  trial  under 
B.  82,  awaiting  the  certificate  under  that  section,  that  his 
detention  as  an  insane  person  is  no  longer  necessary,  he  cannot 
alienate  his  property,  because  the  Master  in  Lunacy  has  the  care^ 
protection,  and  management  of  it.  The  powers  and  duties  of 
the  Master  in  Lunacy  are  strictly  defined  in  the  Act,  and  I  have 
already  stated  that  in  my  opinion  they  do  not  prevent  a  patient, 
if  shewn  to  be  of  sound  mind,  from  dealing  with  his  property. 
As,  therefore,  I  cannot  treat  this  settlement  as  void,  I  can 
make  no  order  under  s.  142.  I  think  in  cases  of  this  sort 
the  deed  can  only  be  avoided  by  a  suit  in  Equity,  in  which 
evidence  can  be  given  of  the  actual  state  of  the  patient's  mind 
at  the  time  of  executing  the  deed.  The  question  is  one  of  some 
difficulty  and  of  great  importance,  and  I  think  the  Master  was 
quite  justified  in  bringing  it  before  me.  As,  however,  I  must 
dismiss  the  petition,  I  must  allow  Mrs.  King  her  costs,  but  the 
Master  wUl  be  entitled  to  retain  the  costs  he  pays  to  her  and  his 
own  costs  out  of  the  fund  at  his  disposal. 

(8)  1  Vernon  262. 
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_J®^'; Prom   fhis  decision  the  Master  appealed  on  the  following, 

Be         among  other^  grounds  : — 
Kino.  1*  ^^^t  inasmuch  as  it  was  admitted  that  King  was  an  "  insane 

patient,"  within  the  meaning  of  the  Act,  and  as  the  definition 
of  an  ''  insane  patient"  in  nowise  depends  upon  his  sanity  or 
insanity,  his  Honour  was  wrong  in  holding  that  the  powers  of 
management  of  the  estates  of  "insane  patients"  given  to  the 
Master  in  Lunacy  do  not  take  away  the  rights  of  an  "  insane 
patient,"  if,  in  fact,  sane,  to  deal  with  his  property  without 
reference  to  the  Master. 

2.  That  if  his  Honour  was  right  in  so  holding,  he  should 
have  further  held  that  prima  fade  he  must  consider  an  "  insane 
patient"  to  be  insane  and  unable  to  dispose  of  his  property,  and 
should  therefore  have  called  on  the  respondent  to  establish  the 
sanity  of  the  patient,  and  his  capacity  to  deal  with  his  property. 

8.  That  inasmuch  as  the  Act  provides  a  summary  jurisdiction 
for  the  recovery  of  the  property  of  "insane  patients,"  his 
Honour  should  have  proceeded  to  try  the  issue  of  the  capacity 
or  incapacity  of  the  said  George  King  to  deal  with  his  property 
on  the  return  of  the  rule  nisi,  and  ought  not  to  have  discharged 
the  rule  with  liberty  to  the  Master  to  file  a  bill  for  that  purpose. 

5.  That  any  conveyance  by  the  patient,  though  sane,  would 
onl}'  convey  the  estate  subject  to  the  rights  of  the  Master,  so 
long  as  the  conveyor  should  be  an  "insane  patient." 

1888.  The    appeal    came    on  for   hearing    before  the  Pull  Court 

Feb.  23.      (The  Chief  Justice,  Windeyeb,  J.,  and  Foster,  J.)  on  the  23rd  d 
Pebruaiy,  1888. 


P.O. 


Lingen  (Adrian  Knox  with  him)  for  the  Master  in  Lunacy. 

[The  Chief  Justice.  The  question  raised  on  the  rule  nist  is 
whether  or  not  a  person  out  on  trial  under  s.  82  can  deal  with 
his  property.] 

[WiNDETEE,  J.  It  appears  to  me  that  the  definition  of  an 
"insane  patienf  in  the  Act  does  not  cover  the  case  of  a 
patient  out  on  trial  under  s.  82.] 


section.     When  a  patient  leaves  the  hospital  under  that  se 
he  goes  under  the   control   of^    and  to  a  place  appointed 
the   Inspector-General  of   Insane.      He  remains  under  cO 
until   his  name   is   finally  removed   from  the  register  ol 
hospital.     We  admit  we  come  to  the  Court  under  s.  142^  ii 
deals  only  with  the  property  of  '^  insane  patients/'     Indl 
dently  of   the  question  whether  King  is  an  '^  insane  patl 
while  out  on  trials  so  long  as  his  name  remains  on  the  reg 
and  money  is  due  to  the  Government  for  his  maintenance 
Master  has  a  right  to  require  that  his  property  shall  be  give 
to  him. 

0.  J.  Manning,  for  the  respondent^  was  not  called  upon  by 
Court,  but  mentioned  Re  Barlow* a  Will  (9). 

The  Chief  Justice.  On  reading  the  judgment  of  the  0 
Judge  in  Equity,  it  appears  to  me  that  he  came  to  a  correct  c 
elusion,  though  my  reasons  for  affirming  his  decision  are  not 
same  as  those  on  which  his  decision  was  based.  The  p< 
appears  to  me  to  be  a  very  simple  one.  The  section  of 
Luna4iy  Act  under  which  this  application  is  admittedly  mad 
8.  142.  We  have  then  to  inquire  over  what  class  of  persons  i 
as  to  what  description  of  property  jurisdiction  is  given  to 
Court  by  that  section.  The  section,  or  rather  the  material  ]: 
of  it,  is  as  follows  : — "  If  any  real  or  personal  property  of 
insane  patient  be  wrongfully  held,  detained,  convertedj 
injured  .  .  .  the  Master  may  claim  and  recover  posses! 
of  such  property  ...  by  summary  proceedings  on  ci 
plaint  before  any  Judge  of  the  Supreme  Court,  who  is  hei' 
authorised  and  required,  on  proof  to  his  satisfaction  of  the  ! 
caase  of  complaint,  to  make  an  order  requiring  the  defendai 
give  up  possession  of  such  property/'  &c.,  &c. 

By  that  aection  very  large  powers  are  given  to  a  Judge  io  : 
of  the  wrongfal  conversion  or  injury  of  the  property  o:' 
"insane  patient."  Now,  the  property  of  an  insane  pa  tier  i 
i&ot  vested  by  the  Act  in  the  Master  of  Lunacy,  as,*  for  exan 

(U)  L.B.  3B  CL.  D.  287 
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^^^  the  property  of  an  insolvent  is  vested  in  his  official  assignee; 
Re  but  the  Master  has  very  large  powers  of  control  and  manage- 
gi„^  ment  of  such  property  conferred  upon  him.  It  is  plain  to  me 
The  CJ.  *^^*  *^®  interference  or  conversion  contemplated  by  s.  142  must 
be  taken  to  mean  an  interference  with  the  property  while  it  is 
under  the  control  or  management  of  the  Master.  The  question 
in  this  case^  therefore,  is  whether  a  person  allowed  out  on  trial 
under  s.  82  of  the  Act  is  an  '^  insane  patient"  within  the 
meaning  of  the  Act.  I  am  clearly  of  opinion  that  he  is  not 
The  definition  of  an  "  insane  patient**  is  to  be  found  in  s.  3  :— 
"  Any  person  received  into  and  detained  in  any  hospital  .  .  • 
for  the  reception  of  insane  persons  or  patients.**  Sec.  82,  by 
which  the  power  of  allowing  insane  patients  out  on  trial  is 
conferred,  is  as  follows  : — "  The  superintendent  of  any  hospital 
for  the  insane  may,  with  the  consent  in  writing  of  the  Inspector- 
General,  send  or  take,  under  proper  control,  any  patient  to  any 
specified  place  for  any  definite  time  for  the  benefit  of  his  health, 
and  also  may  permit  any  patient  to  be  absent  from  any  such 
hospital  upon  trial  for  such  period  as  may  be  thought  fit.  Pro- 
vided always,  &c.,  &c.**  It  appears  to.  me  perfectly  clear  that 
during  the  absence  of  a  patient  on  trial  under  that  section,  he 
is  at  liberty  to  go  wherever  he  likes  for  the  period  of  absence 
allowed  him.  Under  these  circumstances,  I  cannot  see  how  we 
are  to  say  that  a  person  in  that  position  is  an  '^  insane  patient" 
within  the  meaning  of  the  Act ;  and  as  I  think  that  under  s. 
142  the  assistance  of  the  Court  can  only  be  invoked  in  case  of  a 
conversion  of  the  property  of  the  patient  while  he  actnally  is  an 
insane  patient,  I  am  of  opinion  that  the  Chief  Judge  in  Equity 
came  to  a  correct  conclusion,  and  that  the  Master  was  wrong  in 
bringing  this  matter  before  the  Court  under  s.  142.  For  these 
reasons  [think  the  appeal  should  be  dismissed,  with  costs  to  he 
paid  by  the  Master  out  of  the  fund  at  his  disposal. 

WiNDBYBB,  J.  I  am  of  the  same  opinion.  The  question  here 
is  whether  the  Judge  has  power  conferred  on  him  by  s.  142  to 
interfere  with  dispositions  of  property  by  persons  out  on  trial 
under  s.  82.  •  That  question,  I  think,  depends  on  another,  viLj 
whether  a  person  so  allowed  out  on  trial  is  an  "  insane  patient' 


that  a  person  in  sach  a  position  is  not  an  '^  insane  patienti 
lie  is  not  detained  in  any  hospital^  but  is  at  large  ;  and  ij| 
in  a  fit  state  of  mind  to  be  permitted  to  be  at  large^  ! 
presumably^  in  a  fit  state  to  deal  with  his  property.  Fot 
^reasons  I  concur  in  thinking  that  the  Chief  Judge  in  Equil 
^ght^  and  that  the  appeal  must  be  dismissed. 

FosTEB,  J.  I  concur  with  their  Honours  in  thinking  thj 
Chief  Jadge  in  Equity  arrived  at  a  correct  conclusion  i 
matter.  One  of  the  requisite  qualities  in  the  position  < 
''insane  patienf  is  that  he  should  be  under  detention 
therefore  I  think  persons  permitted  to  be  absent  under  s.  I 
not  '^  insane  patients''  during  their  absence.  I  also  con< 
thinking  that  to  give  the  Court  or  a  Judge  jurisdiction  1 
nnder  s.  142,  it  is  necessary  that  the  property  converted, 
or  detained,  must  be  the  property  of  a  person  who  is  at  the 
of  snch  conversion  an  insane  patient. 

Appeal  dismissed  with  coi 

Solicitor  for  petitioner  :  a  Beckett. 
SoUcitor  for  respondent :  McOulloch, 


HAYWAED  V.  SMITH. 

Croion  Lands  Alienation  Act  (26  Vie.  No,  I)— Crown  Lands  Act  Amendmew 
(89  Ftc.  No.  13  and  43  Vic.  No.  29)— Mortgage  of  conditional  purchai 
Vic.  No.  13,  f .  9— Faiid  securUy. 

In  April,  1882,  J.S.  became  tlie  conditional  pnrohaBer  of  certain  lands 
^  Vio.  No.  1,  and  in  1884  he  took  up  certain  other  lands  as  an  addition  i 
By  niortgage  and  further  charge  dated  respectively  29th  April,  1886,  ai 
J^e,  1886,  he  charged  these  lands  with  the  repayment  to  the  plaintiff  of 

^^  September,  188G,  the  sheriff,  under  &  fi.  fa.,  sold  all  the  right,  titl: 
*ttten»t  of  J.S,  in  the  said  lands  to  the  defendant  for  60/.  At  the  tiiae  i 
*we  the  defendant  had  notice  of  the  dt?eds  of  mortgage  and  furtlier  charg  i 
*w7  the  tmnftfep  of  the  lAnda  from  the  sheriff  was  lodged  by  the  defe  i 
pl^uitiff  entered  into  posaesaion  under  a  power  contained  in  his  moi  I 
•^«  thereupon  the  defendant  threatened  to  bring  au  action  of  ejectment 
f^m  then  instituted  this  suit  to  restrain  proceedings  at  law,  and  to  ol  • 


Uatwabd 

V. 

Smith. 


the  mortgage. 

Hff/d,  on  demurrer  (affirming  the  decision  of  the  Chief  Jadge  in  Equity),  that 
a  bond  fide  mortgage  of  a  conditional  purchase  does  not  fall  within  s.  9  of  39 
Vic.  No.  13  (1),  and  that  consequentlj  the  demurrer  must  be  overruled. 

Held,  also,  that  a  hon^  fide  mortgage  of  oonditionaUy  purchased  lands  does 
not  fall  within  the  prorisions  of  s.  121  of  the  Crown  Lande  Ad  of  1884  (2). 

Demubbeb.  The  facts  alleged  in  the  statement  of  claiin  were  as 
follows  : — On  the  27th  of  April,  1882,  one  John  Smyth  condition- 
ally purchased  under  the  Crown  Lands  Alienation  Act  of  1861  (25 
Vic.  No.  1),  455  acres  of  land  in  the  county  of  Tara,  and  on 
the  6th  of  November,  1884,  he  made  an  additional  conditional 
purchase  of  180  acres.  On  the  29th  of  April,  1886,  he  mort- 
gaged these  lands  by  deed  of  grant  and  release  to  the  plaintiff 
to  secure  the  sum  of  700L   and  interest,  and  on  the  3rd  of 


(1)  No  person  shall  become  the  con- 
ditional purchaser  of  any  land  who  is 
in  respect  of  the  land  which  he  applies 
to  purchase  or  any  part  thereof  a 
servant  of  or  an  a^jrent  or  trustee  for 
any  other  person  or  who  at  the  time  of 
his  application  has  entered  into  any 
agreement  express  or  implied  to  permit 
any  other  person  to  acquire  by  purchase 
or  otherwise  the  land  for  which  he 
applies  but  all  land  applied  for  to  be 
conditionally  purchased  shall  be  for 
the  bond  fide  use  and  benefit  of  the 
applicant  in  his  own  proper  person 
and  not  as  the  servant  agent  or  trustee 
of  any  other  person.  And  all  con- 
tracts agreements  and  securities  made 
entered  into  and  given  with  the  intent 
of  violating  or  which  if  the  same  were 
valid  would  have  the  effect  of  violating 
the  provisions  of  this  section  and  all 
contracts  and  agreements  relating  to 
land  hereafter  conditionally  purchased 
made  or  entered  into  before  at  or  after 
such  purchase  and  to  take  effect 
wholly  or  in  part  at  or  after  the  com- 
pletion of  the  conditions  required  by 
the  eighteenth  section  of  the  Crowm 
Landj  Alienaiiot^  AH  of  1861  shall 
be    and    are   hereby   declared   to   be 


illegal  and  absolutely  void  whether  at 
law  or  in  equity.  And  if  any  person 
shall  in  violation  of  the  provisions  of 
this  section  become  the  conditionsl 
purchaser  of  any  land  all  the  right 
title  and  interest  of  the  conditional 
purchaser  or  of  his  assignee  hsTing 
notice  of  such  violation  and  alimony 
paid  in  respect  of  such  land  and  the 
land  itself  with  all  improvements  there- 
on shall  on  notification  to  that  effect 
in  the  OaMette  be  absolutely  forfeited 
and  the  said  land  shall  again  beoonw 
Crown  lands  open  for  oonditional  pa^ 
chase  or  sale  by  auction  as  the  case 
may  be  under  the  provisions  of  the 
Crown  Lands  Alienation  Act  of  1861 
and  of  this  Act. 

(2)  Every  devise  contract  lease 
agreement  or  security  made  entered 
into  or  given  before  at  or  after  the 
date  of  any  application  to  make  a  oon- 
ditional purchase  conditional  lease  or 
homestead  lease  with  the  intent  or 
having  the  effect  of  enabling  any  peisoQ 
other  than  the  applicant  to  aoqaire  by 
purchase  or  otherwise  the  ]and  applied 
for  shall  be  iUegal  and  absolutely  rdd 
both  at  law  and  tn  equity. 
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June,  1886,  he  further  charged  the  lands  in  favour  of  the  ^^^' 
plaintiff  with  the  repayment  of  11002.  and  interest,  and  both  Haywabd 
these  deeds  were  duly  registered.  The  sheriff  sold,  under  smith 
a  writ  oi  fi,  /a.,  on  the  11th  of  September,  1886,  all  John 
Smyth's  right,  title,  and  interest  in  and  to  the  said  lands  to  the 
defendant  for  50Z.  It  was  charged  that  the  defendant  had  at 
the  time  of  the  sale  notice  of  the  said  mortgages,  and  that  the 
land  with  the  improvements  thereon  was  worth  2000Z.  It  was 
farther  alleged  that  on  the  29th  of  April,  1887,  the  sheriff 
transferred  the  land  to  the  defendant,  who  lodged  the  transfer 
in  the  Department  of  Lands,  and  threatened  to  bring  an  action 
of  ejectment  against  the  plaintiff,  who  had  entered  into  posses- 
sion of  the  lands  under  a  power  contained  in  his  mortgage.  The 
prayer  was  for  a  declaration  that  the  said  lands  were  held  by  the 
defendant  subject  to  the  said  mortgages,  and  for  an  account, 
and,  further,  for  an  injunction  to  restrain  the  defendant  from 
commencing  or  prosecuting  any  action  for  obtaining  possession 
of  the  land  until  he  Should  have  redeemed  the  mortgages.  To 
this  statement  of  claim  the  defendant  demurred.  The  ground 
of  the  demurrer  was  as  follows : — That  at  the  date  of  the  alleged 
mortgage  five  years  had  not  elapsed  since  the  lands  had  been 
conditionally  purchased,  and  that,  therefore,  no  estate  in  the 
lands  had  ever  vested  in  the  plaintiff. 

The  case  then  came  on  for  argument  before  the  Chief  Judge     Nov.  18. 
in  Equity  on  the  demurrer  on  the  18th  of  November,  1887. 

Lingen,  for  the  defendant,  in  support  of  the  demurrer.  The 
mortgage  set  up  by  the  plaintiff  is  clearly  a  contract  entered 
into  after  the  purchase  of  these  lands,  and  takes  effect  in  part 
after  the  completion  of  the  condition  required  by  25  Vic.  No.  1, 
sec.  18,  and,  therefore,  comes  within  the  provisions  of  sec.  9 
of  the  Orown  Lands  Act  Am^idment  Act  of  1875  (39  Vic.  No. 
13).  The  plaintiff  admits  that  it  does  so  take  effect  by  filing 
his  bill  after  the  completion  of  the  conditions.  The  mortgage 
18^  therefore,  absolutely  void,  since  it  has  the  effect  of  violating 
the  provisions  of  the  section  referred  to.  If  the  mortgage  does 
not  take  effect  after  the  completion  of  the  conditions,  then  the 
plaintiff  has  no  estate,  since  the  conditions  have  been  completed. 


Haywabd    of  1875^  alienate  at  the  end  of  a  year  from  the  date  of  purchase.] 

V. 

Yes ;  but  only  to  some  one  who  would  go  into  possession  of 
the  land  and  become  a  tenant  of  tho  Crown*  A  mortgage 
merely  charges  the  land.  It  does  not  vest  in  the  mortgagee  the 
statutory  title  of  the  mortgagor.  By  sec.  5  of  43  Vic.  No.  29, 
five  years  was  substituted  for  three  yearSj  the  term  of  residence 
required  by  the  earlier  Acts* 

If  the  mortgage  operates  to  convey  the  legal  estate  in  the 
land^  then  the  conditional  purchaser  cannot  make  the  declaration 
required  by  sec.  5  of  43  Vic.  Ko.  29,  that  he  is  the  lawful  holder 
of  the  land  and  has  resided  thereon  for  five  years.  Sections  7 
and  23  of  43  Vic,  No,  29  point  out  the  only  cases  in  which  a 
conditional  purchase  can  be  transferred  before  the  expiration  of 
the  five  years  J  and  tho  so  exceptions  are  designed  to  provide  for 
the  general  creditors  of  the  conditional  purchaser  and  to  protect 
them* 

[His  Hokouk.  You  contend,  then,  that  the  selector  can  in  no 
case  before  completion  of  the  conditions  give  a  security  07er  the 
laud  J  even  for  the  purposes  of  obtaining  advances  necessary  to 
enable  him  to  carry  out  the  improvements  required  by  the  Actf] 

I  do.  Such  a  power  would  frustrate  one  of  the  main  objects 
of  the  ActSj  which  is  to  prevent  persona  holding  conditionallj 
purchased  land  as  '^dummiea*^  for  other  persona. 

The  mortgagee  in  thia  suit  asks  that  he  shall  have  this  land 
without  having  fulfilled  the  conditions  of  residence.  The  onlj 
person  to  whom  the  Act  givea  this  privilege  is  the  executor  of  a 
deceastid  purchaser.  The  Act  of  1880  has  expressly  forbiddea 
transfers  during  the  live  yearSj  but  the  plaintiff  asks  the  Court 
in  effect  to  declare  that  he  is  the  lawful  holder  of  the  land,  and 
has  a  security  which  the  Court  will  enforce, 

[Kis  HoNouB,  In  sec.  7  of  the  Act  of  1880  (43  Vic.  No.  29) 
(3) J  you   construe  ^transferable"  as  meaning  ^'alienable.*'    A 

(3)  Except  oa  hereinafter  prorided  until  the  conditional  purcbAser  abftU 
tio  conditional  purchaae  made  after  the  have  realded  themon  for  fire  7301* 
[Missing  of  tMa  Act  shall  be  Iransferahle    from  the  d^te  of  suoh  piuchftae  bitt  fl 


The  excoptions  appear  to  me  to  refer  to  cases  of  actual  tn 
under  the  Act,] 

I  submit  that  for  the  pnrposea  of  a  a  ait  like  the  pn 
^^  transfer  "  means  any  kind  of  disposition. 

Wise,  A,-Gr*j  and  WalJcer  (with  them  Bobertifon),  for  the  ] 
tifj  in  support  of  the  statement  of  claim* 

It  is  incumbent  on  the  defendant  to  shevr  that  this  case 
rittin  s.  7  of  the  Act  of  1880  (43  Vic,  No,  29,  sec.  7),  and 
section  contemplates  a  parting  with  the  whole  interest  o 
transferror.     The  policy  of  the   legislation    embodied  in 
Acts  was  to  settle  a  class  of  peasant  proprietors  on  the  land 
as  persona  of  that  class  are  presumably  persons  of  small  m 
it  is  absolutely  necessary  to  enable  the  purposes  of  the  Ac 
be  carried  into  effect  that  they  should  have  power  to  ol 
advances  on  the  security  of  the  land  taken  up  by  them^  i 
they  are  compelled  by  statute  to  expend  a  certain  amom 
money  on  the  land  taken  up  by  them.     The  expenditure 
considerable  sum  of  money  is,  in  fact,  one  of  the  condi 
under  which  they  take  up  the  land.    As  to  the  danger  anggo 
that  the  power  to  mortgage  will  be  used  as  a  means  of  "  dun 
ing,"  we  contend  that  no  such  danger  exists j  since  the  mortg  i 
has  no  power  of  sale  or  foreclosure  nnfeil  the  requisite  condii  i 
are  completed ;  and,  in  the  meantime,  has  no  control  over 
mortgagor,  no  means  to  obbge  him  to  fulfil  the  condi tioE  i 
reBidencoj   and   consequently   no   security   that  he  will  dc 
Besides,  if  in  any  particular  instance  a  mortgage  baa  the  e 
of  enabling  a  selector  to  *^ dummy"  for  another  persoUj   I 
particular  mortgage  is  void  under  one  part  of  s.  0  of  the 
of  1875  (m  Vic,  No.  13,  s,  9),     The  nuiversal  practice  has  1: 
to  regard  these  mortgages  as  good  and  to  take  them  accord  iu| 
and  the  Court  will  lean  towards  the  practice  which  has  li 
generally   adopted,   so  as   to  avoid  as  far  as  possible   shall 

in  &dditioiiAl  cohditioQal  ptiricliase  the  the  date   of   such   orif^iniil   pure  I 

mine  EQAj  he  transfcrr^^d  iti  conjunction  Proyided   that   nothing   contamai 

•ith  the  ori^nal  purchase  aftor  the  thb  see t ion  ah&U  apply  to  minemi 

ftipit»tion  of  the  said  ft?©  years  from  ditional  purehaaea. 
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^8^-       existing  titles.      Then^  again,  at  common  law  a  man  lias  an 

Hatwabd    undoubted  right  to  deal  in  any  manner  he  thinks  fit  witli  liis 

SioTH.      ^^^^  property,  and  since  the  Act  contains  no  express  prohibition 

of  this  common  law  right,  the   Court  will  not  imply  snch  a 

restriction. 

[His  Honoub.  Of  course  all  the  restrictive  provisions  must  be 
construed  strictly.] 

As  the  word  ^^ transfer''  in  the  Act  of  1880  is  not  expressly 
extended  to  include  '^  mortgage,"  it  must  be  taken  not  to  do  so, 
since  the  restrictive  portions  of  the  Act  must  be  construed 
strictly. 

This  mortgage  is  not  comprised  in  the  class  dealt  with  by  the 
latter  part  of  sec.  9  of  the  Act  of  1875— the  class  of  agreements 
made  before  completion  to  deliver  up  possession  after  completion 
— since  this  deed  taolc  effect  immediately  upon  execution,  and  onr 
object  in  coming  to  this  Court  now  is  merely  to  enforce  it.  So 
long  as  the  mortgagor  remains  in  possession  he  is  entitled  to  be 
deemed  the  lawful  holder  in  possession. 

Lingen  in  reply. 

[Gur.  adv.  mUt.] 

Nov.  29.         On  the  29th  of  November  judgment  was  delivered  as  follows : 

The  Chief  Judge  in  Equity.    The  plaintiff  in  his  statement  of 
claim  alleges  that  on  the  27th  April,  1882,  John  Smyth  con- 
ditionally purchased,  under  the  Crown  Lands  Alienation  Act  of 
1861,  455  acres  of  land  in  thecounty  of  Tara,  parish  of  Walkminga, 
and  on  the  6th  November,  1884,  made  an  additional  conditional 
purchase  of  180  acres — that  on  the  29th  April,  1886,  he  mort- 
gaged these  lands  by  deed  of  grant  and  release  to  the  plaintiff 
to  secure  the  sum  of  700Z.  and  interest,  and  on  the  3rd  June, 
1886,  further  charged  these  lands  with  the  payment  to  the  plain- 
tiff of  llOOZ.  and  interest,  and  that  both  these  deeds  were  duly 
registered  prior  to  the  sheriff's  sale  therein  mentioned ;  that  on 
the  11th  September,  1886,  the  sheriff,  under  a  writ  olfi-fa-t 
issued  against  Smyth  at  the  suit  of  Robert  TuUy  and  others,  soH 
to  the  defendant  for  the  sum  of  bOL  all  Smyth's  right,  title,  and 
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interest  in  these  lands^  that  at  the  date  of   the  said  sale,  the        ^^^- 
defendant  had  notice  of  thq  said  mortgages,  and  the  said  lands    Haywabd 
were,  with  the  improvements  thereon,  worth  upwards  of  2000Z.      Smith. 
Tkat  on  the  29th  April,  1887,  the  sheriff  transferred  these  lands      q  j  ^ 
.to  the  defendants,  who  lodged  the  transfer  ii:\  the  office  of  the 
])epartment  of  Lands.     That  the  plaintiff  entered  into  possession 
of  these  selections  under  the  power  contained  in  his  mortgage, 
and  the  defendant  threatened  to  bring  ejectment  against  him. 
tThe  plaintiff,  therefore,  prays  for  a  declaration  that  the  defendant 
liolds  the  land  subject  to  the  said  mortgages,  and  for  an  account, 
imd  an  injunction  to  restrain  defendant  from  commencing  or 
J!)rosecuting  any  action  for  obtaining  possession  of  the  land  until 
shall  have  redeemed  the  mortgages.     To  this  statement  of 
the  defendant  demurred,  on  the  ground  that  at  the  dates 
the  alleged  mortgage  five  years  had  not  elapsed  since  the  lands 
been  conditionally  purchased,  and  that  therefore  no  estate  in 
e  lands  had  ever  vested  in  the  plaintiff.     The  Attorney  General 
d  Mr.   Walker   appeared  in   support    of    the  claim,  and  Mr. 

Jdngen  in  support  of  the  demurrer.     A.s  the  case  is  one  primae 

impressionis,  and  of  great  importance  to  the  public,  I  took  time 
o  consider  my  judgment.     The  18th  section  of  the  Grown  Lands 

^Alienation  Act  of  1861   (25  Vic.  No.  1)    states  the   conditions 

which  have  to  be  fulfilled  by  the  purchaser  of  Crown  lands.  At 
he  expiration  of  three  years  from  the  date  of  purchase  a 
eclaration  must  be  duly  made  (1st)  that  improvements  as  therein- 
before defined,  t.6.,  not  less  than  11.  per  acre,  have  been  made  on 
he    land;  (2nd)   that    the   land    has   been   from    the   date  of 

iccapation  the  bond  fide  residence  of  the  original  purchaser,  or 
{  some  alienee  or  successive  alienees  of  his  whole  estate  and 
iterests  therein,  and  that  no  alienation  has  been  made  by  any 
older  thereof  until  after  the  bona  fide  residence  thereon  of  such 
older  for  one  whole  year  at  the  least.  Under  this  section  the 
tnditional  purchaser  could  alienate  at  the  end  of  the  first 
ear^  but   his    alienee   could    only  occupy  the  land  where  the 

ilienation  had  been  of  the  whole  estate  and  interest  of  the  con- 
itional  purchaser.  By  the  Grown  Lands  Acts  Further  Amendment 
et  of   1880  (43  Vic.  No.  29,  section  5),  these   conditions  are 

Itered.  I  need  not  refer  to  the  alteration  in  the  condition  for 
.S.WiB.,  Vol.  IX.,  Eq.  B 
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1887.        improvement^  but  with  respect  to  residence  it  is  there  provided  that 
Hatwabd    "  in  respect  of  any  land  conditionally  purchased  after  the  passing 
Smith.      ^^^  -^^^  ^^^  term  of  five  years  shall  be  substituted  for  that  of  three 
C.J.  Eq.     years  prescribed  by  the  eighteenth  section  of  the  Orovm  Lands 
Alienation  Act    of  1861^  and  the  twenty-second  section  of  the 
Lands  Act  Amendment  Act  of   1875,   for  the  residence  of  the 
conditional   purchaser  upon  such  land,    and  the   improvement 
thei*eof  as  by  the  said  Acts  and  this  Act  required ;"  and  that  if 
the  land  should  at  any  time  within  five  years  from  the  purchase 
thereof  cease  to  be  the  bond  fide  residence  of  the  lawful  holder 
thereof  for  the   time   being   otherwise   than   by  reason  of  his 
decease  or  insolvency,  or  should  not  be  improved  as  required, 
such  land  should  be  liable  to  forfeiture.     The  7th  section  provides 
that,  ''except  as  hereinafter  provided,  no  conditional  purchase 
made  after  the  passing  of  this  Act  shall  be  transferable  until  &b 
conditional  purchaser  shall  have  resided  thereon  for  five  years 
from  the  date  of  such  purchase;  but  if  an  additional  conditional 
purchase  the  same  may  be  transferred  in  conjunction  with  the 
original  purchase,  after  the  expiration  of  the  said  five  years  from 
the  date  of  such  original  purchase."     The  exceptions  referred  to 
are  the  devolutions  of  the  conditional  purchase  in  the  eveat  of 
death,    insolvency,    or    sale    by    process   of   law   provided  in 
s.  23.     In  all  other  cases  the  land  must  continue  the  banAjide 
residence  of  the  conditional  purchaser  during  the  five  years ;  and 
until  the  expiration  of  those  five  years  he  cannot  transfer  the 
land.     In  the  Orown  Lands  Alienation  Act  of  1861  and  the  first 
Amending  Act  (39  Vic.  No.  13),  the  word  used  is  "alien,"  hut 
by  the  Act  42  Vic.  No.  26  (passed  a  year  before  the  Act  of  1880), 
the  expression   "  transfer"  is  defined  to  be  any  notification  of 
transfer  made  and  communicated  to  the  land  agent  in  pursuance 
of  the  regulations ;  and  by  the  3rd  section  it  is  provided  that 
every  transfer  of  land   theretofore  or  thereafter   conditionally 
purchased  under  the  said  Acts  shall  be  deemed  and  taken  to 
have  passed  and  to  pass  to  the  transferree  the  whole  estate  and 
interest,  whether  at   law  or  in  equity,  of  the  transferror,  ^ 
effectually  as  if  a  conveyance  had  been  duly  executed.    The  said 
Acts  there  referred  to  are  defined  to  be  the  Orown  Lands  Aliem- 
tiun  Act  of  1861,   the    Lands  Act    Amendment    Act  of   1875, 
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and  any  Act  or  Acta  thereafter  passed  to  amend  the  said  Acts.        ^^^^ 
The  word  ''  transferable**  in  the  7th  section  of  the  Act  48  Vic.    Hatwabd 
No.  29  must  therefore  be  construed  to  mean  a  transfer  within      sihth. 
the  meaning  of  the  Act  42  Vic.  No.  26.     So  far  there  is  nothing      ^j  ^^ 
in  these  two  Acts  to  prevent  a  conditional  purchaser  giving 
security  by  way  of  equitable  charge  over  his  conditionally-pur- 
chased land^  for  such  security  would  not  be  a  transfer  of  the 
whole  estate  and  interest  of  the  mortgagor  at  law  and  in  equity  ; 
but  the  security  could  not  during  the  five  years  be  enforced  either 
by  transferring  the  land  into  the  name  of  the  mortgagee  or  by  the 
mortgagee  going  into  possession.     It  would  remain  a  charge  only 
on  the  land  during  the  five  years  which  the  mortgagor  could  be 
compelled  by  a  Court  of  Equity  to  give  effect  to  after  those  five 
years  had  expired.     Hitherto  I  have  considered  only  the  effect  of 
the  Acts  of  1861  and*  of  1880^  the  alterations  of  the  conditions 
provided  by  the  latter  Act  being  substituted  for  those  in  the  18th 
section  of  the  former  Act^  as  though  they  had  from  the  first  been 
inserted  there.     There  is,  however,  an  Act  intermediate  between 
the  two,  the  Act  39  Vic.  No.  18,  the  9th  section  of  which  has  a 
very  material  bearing  on  this   case*.      That   section   provides 
(among   other   things)    that    ''all   contracts,    agreements,   and 
securities   made,  entered   into,  and  given   with   the   intent   of 
violating,  or  which,  if  the  same  were  valid,  would  have  the  effect 
of  violating  the  provisions  of  this  section,  and  all  contracts  and 
agreements  relating  to  land  hereafter  conditionally  purchased, 
made,  or  entered  into  before,  at,  or  after  such  purchase,  and  to 
take  effect  wholly  or  in  part  at  or  after  the  completion  of  the 
conditions   required   by   the   eighteenth  section  of   the  Orown 
Land8  Alienation  Act  of  1861,  shall  be  and  are  hereby  declared 
to  be  illegal  and  absolutely  void,  whether  at  law  or  in  equity/* 
S.  10  provides  that  any  person  entering  into  any  such  contract 
or    agreement    shall   be  guilty  of  a  misdemeanour,   and,   on 
conviction,  be  imprisoned  and   kept   to   hard   labour   for  any 
term  not  exceeding  two  years.     Does  this  section  render  a  bond 
fide  security,  given  during  the  five  years  from  the  date  of  the 
parchase,  void  at  law  and  in  equity,  and  subject  the  parties  to  it 
to   the  penalties  prescribed  in  s.  10  ?     The  portion  of  s.  9 
which    I    have    set    out    is    divisible    into    two    categories — 

B2 
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^^^'  1.  Contracts,  agreements,  and  securities  made  with  intent  to 
Hatwasd  violating,  or  which,  if  valid,  woold  have  the  effect  of  violafcmg, 
Smith.  ^^®  provisions  of  the  section.  2.  Contracts  and  agreemenk 
C J.  Bq.  HMwie  before^  at,  or  after  the  purchase  and  to  take  effect  ?ifter 
the  completion  of  the  conditions.  It  will  be  seen  that  the  fint 
category  specifies  "securities,"  but  the  second  omits- that  word. 
The  first  category  prevents  the  possibility  o{  dummying  bj 
means  of  a  security  given  for  that  purpose.  This  section  must 
be  construed  strictly,  being  highly  penal,  and  any  infringement 
of  it  subjecting  the  parties  to  imprisonment  with  hard  labour. 
And  when  I  find  in  one  part  of  the  section  the  word  "  secaritieB" 
expressly  mentioned,  and  in  the  other  part  in  the  immediate 
context  that  word  omitted,  I  must  assume  that  the  Legislate 
intentionally  omitted  it.  Now,  the  plain  intention  of  the  hegis- 
lature  in  passing  the  conditional  purchase  clauses  of  these 
Crown  Lands  Alienation  Acts,  as  appears  from  the  Acts  them- 
selves, was  to  settle  agriculturists  on  the  lands  of  the  colony  in 
such  a  way  as  to  prevent  the  accumulation  of  large  landed  estates 
by  capitalists.  The  provisions  in  reference  to  the  price  of  the 
lands  and  to  deferred  payments  shew  that  the  lands  were  to  be 
open  to  men  of  the  smallest  means,  and  it  seems  to  me  that  it 
would  have  been  a  mockery,  while  compelling  men  of  this  sort 
to  reside  for  five  years,  and  to  effect  valuable  improvements  on  tiie 
land,  to  take  from  them  the  right  of  borrowing  money  that  might 
be  required  for  such  improvements  on  the  only  security  ikej 
probably  could  give.  While,  therefore,  carefully  providing 
against  "dummying"  by  means  of  sham  or  fraudulent  securitteB, 
the  Legislature  appear  to  have  left  to  the  conditional  purchaser 
the  right  to  give  a  bond  fide  security  for  bona  fide  advances.  An 
equitable  charge  on  the  land  by  the  way  of  security  is  not  a 
contract  or  agreement  to  take  effect  after  the  fulfilment  of  tiie 
conditions,  but  an  actual  charge  which  takes  effect  immediatelj 
when  made,  and  which  a  Court  of  Equity  would  enforce,  not  bj 
virtue  of  any  contract  or  agreement  to  take  ^effect  after  the  fulfil- 
ment of  the  conditions,  but  because  the  charge  was  valid  and 
subsisting,  and  because  on  the  &ith  of  such  security  the  mortgagor 
had  borrowed  money.  During  the  five  years  of  residence  tbe 
mortgagor  could  not  transfer  the  land  ;   but  after  the  five  years 


tlie  security  on  which  he  had  borrowed  money^  and  would  co 
him  to  make  good  the  charge.     If  he  attempted  to  sell  the 
freed  from  the  mortgage^  the  Court  would  restrain  him 
80  doing  unless  he  gave  effect  to  the  charge.     In  this 
and    to    tiiis    extent^    it    appears    to   me   that   a   condii 
pnrchaser  can  give  a  valid  security  for  a  bond  fide  ady 
In   the    case    before    me    the    defendant    bought    undi 
fiheriff^s  sale  the  right,  title,   and  interest  of  the  condit 
purchaser    and    mortgagor,    and    the   transfer   by    the    si 
vested  the  lands  in  him  subject  to  all  the  equities  of  the  i 
gagor.     The  mortgagor  had  borrowed  1800Z.  on  the  securi 
tliis  land,  and  the  defendant,   with  notice   of  the   secur 
bought  the  right,  title,  and  interest  of  the  mortgagor  foi 
sum  of  50Z.,  and  he  claims  now  to  hold  the  land  freed  from  1 
securities.     Whatever  might  be  his  position  in  a  Court  of 
I  am  clear  that  in  a  Court  of  Equity  he  cannot  repudiate  1 
securities,  of  which  he  admits  he  had  notice  when  he  purch 
but  must  hold  the  land  subject  to  them.     For  these  reasc 
must  overrule  the  demurrer  with  costs. 

[Bemwrr&r  overruleo . 

From  this  decision  the  defendant  appealed  on  the  f ollo'  i 
grounds : — 

That  the  word  "  transferable  '^  in  section  7  of  the  1880  A  i 
not  confined  to  any  absolute  transfer  of  the  whole  estate  of 
selector,  but   includes  and   forbids  a  mortgage.     2.  That 
only  occasions  on  which  the  Act  of  1880  recognises  any  de€. 
with  a  selection  before  the  five  years  of  residence  have  exp 
are  those   specified  in  s.  28.     3.  That  as  the  mortgage 
further  charge  created  no   estate,  charge,  lien  or  interesi 
the  land,  in  the  mortgagee,  the  purchase  from  the  sheriff  of 
mortgagor's  estate j  right  titles  or  interest,  in  such  land  was 
Jt^d  by    any  debt  between  the  mortgagor  and    the  n; 

gee.     4*  That  as  the  mortgage  and  further  charge  coold 
enforced  until  after  the  fiv^e  years,  the  same  are  contracti 

reaments  relating  to  land  conditionally  purchased  after 
Orofon  Lands  Act  of  1875,  and  are  made  or  entered  into  after  i 


UATWiBii  iLiuiuna  requirtfUj  auu  were  in^reror©  iiieg^ai  ana  voia  uiiuer 
Smith.  ^*  ^  ^^  such  Act,  5.  That  sucli  mortgage  and  further  charge 
were  securities  that^  if  Talidj  would  have  the  effect  of  violatiEg 
snch  section.  6,  That  no  person  can  give  a  charge^  Uen^ 
or  security  on  anj  estate  or  interest  which  he  cannot  conve^^ 
or  assign,  7,  That  until  the  expiration  of  the  said  five  years  a 
selector  under  the  Acts  of  1875  and  1880  is  unable  to  part  with 
any  beneficial  interest  in  his  selection  except  as  provided  in 
s.  23  of  the  Act.  8.  That  the  said  securities  are  inralid  xuider 
8.  121  of  the  Orotrni  Lands  Aet  of  1884- 

1888.  The  appeal  came  on  for  hearing  before  the  Full  Court  (the 

Feb,  23,      Chief  JdsticEj  WindeyeRj  J.^  and  Fostee,  J.)  on  the  23rd  of 
February,  1888, 


F.C. 


Idngen  for  the  defendant,  iti  soppori  of  the  appeal. 
Walker  (with  him  Wise)  contra. 

WalJ^r,  for  the  plainttE,  took  a  preliminary  objection  that  the 
defendant  haviog  purchased  at  a  sheriff's  sale  was  estopped  from 
disputing  the  mortgage,* 

[Thi  Cmif  Justice,  Mr.  Lingen  will  contend  that  the  only 
equities  binding  him  are  equities  that  charge  the  land.  If  the 
mortgage  is  illegal  it  would  not  bind  the  land  in  the  original 
mortgagor's  hands.  The  Court  would  prefer  to  hear  the 
argument  on  the  illegality  first,] 

Walker  did  not  press  the  objection,  and  the  Court  proceeded 
to  hear  argument, 

Lingen  for  the  defendant  in  support  of  the  appeal*  Sec.  18  of 
the  Act  of  1861  (25  Yic,  No.  1)  shews  that  until  the  period  of 
three  years  required  by  that  Act  is  completed  the  conditional 
purchaser  does  not  acquire  an  uncontrolled  power  of  transferring 
his  purchase. 
»  •Thia  grouad  wsm  not  argued  below. 


rliat  section  an  alienation  involving  a  change  of  residence  i 
3  mortgage  does  not  involve  f] 

Yes ;  and  under  that  Act  this  mortgage  would  have  been  i 
Under  this  section  three  years'  residence  only  was  necei 
as  a  fulfilment  of  "  conditions/'     By  43  Vic.  No.  29,  s.  5,  ' 
term  of  five  years  shall  be  substituted  for  that  of  three  j 
prescribed  by  the  18th  section     ...     of  1861     ... 
the  residence.''    Therefore,  until  five  years  elapsed  there  wa 
"  completion  of  the  conditions  required  by  the  18th  secti 
which  would  take  the  selector  out  of  the  restrictions  of  s.  \ 
the  Act  of  1875.     That  section  would  clearly  forbid  a  sale  of 
selector's  interest  before  the  five  years ;  and  a  mortgage  is  bi 
conditional  sale.     This  mortgage  is  a  contract  made  "  at  or  a 
the  date  of  the  purchase  "  which  gives  rights  to  the  mortgag 
to  be  enforced  after  completion  of  the  conditions  of  residei 
It  therefore  comes  within  s.  9  of  the  Act  of  1875  (39  Vic.  ] 
13).   The  rights  given  to  the  mortgagee  arise  out  of  the  contr 
of  mortgage  at  its  date. 

i 

[Thk  Chief  Justics.     To  bring  this  instrument  within  s.  £ 

!  the  Act  of  1875  must  you  not  shew  that  it  is  apparent  on  I 
^  of  the  instrument  that  it  is  to  take  effect  after  the  comj 
tioQ  of  the  term  of  residence  ?  Must  we  not  assume  that  : 
mtention  of  the  parties  was  that  the  money  should  be  paid  f] 

I 
The  fact  of  the  contract  being  defeasible  does  not  take  it 
1.01  the  provisions  of  s.  9.     It  has  been  held  in  Victoria  unde 
I  snnilap  provision  that  an  equitable  mortgage  is  a  violation  of  : 
l^t:  Plant  v.  Johnson   (4),    Oommercial  Bank  v.   Carson 
» Court  must  import  into  a  mortgage  its  natural  consequent 
*^e  plaintiff  here,  by  suing  for  foreclosure,  sets  up  the  righ 
*ve  the  land  by  virtue  of   the   mortgage  after  the  conditi  i 
*ve  been  completed.     In  the  case  last  referred  to,  the  conti  i 
'  was  to  give  a  mortgage  at  the  end  of  the  four  ye 
Another  case  in  poLnt  is  Byrne  v.  O'Callayhan  (6). 
\  ^*)  t  Y.  u  E.  4a7,  (5)  6  V.  L.  K  310.  (6)  0  A.  L,  1\  i: 


17. 

Smith. 
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1888  [Thb    Chiev    Justice.     In  that  case  the  agreement  clearly 

Hatwabd  shewed  that  it  was  meant  to  take  effect  after  the  five  yeun  bad 
elapsed.  Here  the  mortgagor's  agreement  is  to  pay  the  moaef 
dne  on  the  mortgage  f] 

Tes ;  but  if  the  mortgagor  does  not  carry  cat  his  part  of  the 
contract  the  mortgagee  will^  as  a  necessary  consequence,  ge^ 
the  land ;  in  which  case  the  mortgage  takes  effect  at  least  partiy 
after  the  expiration  of  the  five  years.  A  mortgage  is  clearly  a 
security  enabling  the  mortgagee   to  acquire  the  land,  and  bo 

comes  under  s.  121  of  the  Act  of  1884.  I 

I 

[The  Chief  Justice.     The  Act  of  1884  may  be  used  as  an     | 
argument  in  favour  of  the  plaintiff:  s.  84  clearly  recognisea 
mortgages  of  homestead  leases,  and  s.  121  brackets  homestead     i 
leases  with  conditional  purchases.] 

[Foster,  J.  Default  in  payment  by  the  'mortgagor  is  rather 
an  accident  than  an  incident  of  the  mortgage.] 

Counsel  for  the  plaintiff  was  not  called  upon. 

The  Chief  Justice.  We  are  of  opinion  that  this  appeal  mofit 
be  dismissed.  We  think  the  Chief  Judge  in  Equity  came  to  a 
correct  conclusion  on  all  the  points  submitted  to  him.  The  facts 
of  the  case  as  alleged  in  the  statement  of  claim  and  admitted  for  ibe 
purposes  of  this  argument  by  the  demurrer  are  as  follows.  (His 
Honour  here  stated  the  facts  as  set  out  above,  and  continued:—) 
Since  there  is  nothing  before  the  Court  to  shew  the  contrary,  we 
must  assume  that  the  mortgage  in  question  was  made  bonafi^ 
for  the  purpose  of  securing  money  bond  fide  advanced  by  tbe 
mortgagee  for  the  purpose  of  enabling  the  mortgagor  to  efieo- 
tually  carry  on  his  selection.  It  is,  of  course,  still  open  to  ll>e 
defendant  to  shew,  if  he  can  do  so,  that  the  mortgage  was  not  so 
made,  but  for  the  purposes  of  our  present  decision  we  must  look 
on  the  transaction  as  having  been  entered  into  bond  fide,  and  witii 
no  intention  to  defeat  the  Acts  of  1861,  1875,  or  1884  It 
appears  from  the  statement  of  claim  that  on  the  11th  September, 
1886,  the  sheriff  sold  to  the  defendant  all  Smyth's  right,  tide 
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and  interest  in  the  lands  that  at  the  date  of  the  sale  the  defendant       ^^^' 
had  notice  of  the  mortgages  in  question^  and  that  the  land  was    Hatward 
worth  2000Z.     From  these  facts  it  is  clear  that  at  the  time  of  the      smith. 
sale  the  defendant  considered  that  he  was  purchasing  nothing     r^ |^^  qj 
more  than  the  equity  of  redemption  in  the  land.     The  argument 
advanced  for  the  defendant  is  that  although  the  mortgages  were 
made  bona  fide,  yet  they  are,  by  force  of  the  statute  39  Vic. 
No.  18,  absolutely  void,  and  the  9th  section  of  that  Act  is  relied 
on  to  support  this  argument.      The  words  of  that  section,  so  far 
as  they  are  material  here,  are  as  follows  : — '^  No  person  shall 
become  the  conditional  purchaser  of  any  land  who  is  in  respect 
of  the  land  which  he  applies  to  purchase  or  any  part  thereof,  a 
servant  of,  or  an  agent  or  trustee  for  any  other  person,  or  who 
at  the  time  of  his  application  has  entered  into  any  agreement 
express  or  implied  to  permit  any  other  person  to  acquire  by 
purchase  or  otherwise  the  land  for  which  he  applies 

and  all  contracts,  agreements,  and  securities 
made,  entered  into,  and  given  with  the  intent  of  violating, 
or  which  (if  the  same  were  valid)  would  have  the  eSect  of 
violating,  the  provisions  of  this  section,  and  all  contracts  or 
agreements  relating  to  land  hereafter  conditionally  purchased, 
made  or  entered  into,  before,  at  or  after  such  purchase,  and  to 
take  effect  wholly,  or  in  part,  at  or  or  after  the  completion  of 
the  conditions  required  by  the  eighteenth  section  of  the  Oroum 
Lands  Alienation  Act  of  1861  shall  be,  and  are  hereby  declared 
to  be  illegal,  and  absolutely  void,  whether  in  law  or  in  equity." 
This  section,  then,  is  obviously  directed  against  the  practice  of 
persons  using  others  as  ''  dummies,"  to  take  up  land  for  them 
contrary  to  the  provisions  of  the  Act,  and  the  section  is  further 
designed  to  limit  the  quantity  of  land  taken  up  by  any  one  person 
under  the  Act.  It  is  contended  here  that  this  mortgage,  which 
presumably  contains  no  special  provision  to  enable  the  mortgagee 
to  enter  into  possession  immediately  upon  completion  of  the 
conditions  referred  to  by  the  Act,  comes  within  the  provisions 
of  this  section  either  as  '^  a  security  having  the  effect,"  &c.,  or 
as  '^  a  contract  to  take  effect  at  or  after  completion,"  &o.  To 
saccessfully  support  this  argument  it  is  necessary  to  contend 
that  because  the  law  attaches  certain  incidents  to  the  contract 
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1888.       of  mortgage  (e.g.,  entry  into  possession)  those  incidents  are  to  be 

Hatwabd    treated  as  part  of  the  contract  entered  into  between  mortgagor 

SiaTH*      ^^^  mortgagee  ;  and  farther^  that  because  those  incidents^  or  one 

The  C.J      ^^  them,  may  take  effect  after  the  completion  of  the  conditions, 

the  mortgage  therefore  comes   within   the  provisions  of  this 

section  relating  to  contracts  to  take  effect  at,  or  after,  completion 

of  the  conditions. 

I  do  not  think  that  it  was  intended  that  a  bond  fide  mortgage 
should  fall  within  the  provisions  of  this  section.  The  only 
contract  entered  into  by  the  mortgagor  is  a  contract  to  transfer 
the  land  then  and  there^  and  to  repay  the  money  advanced  to 
him.  The  incidents  of  which  I  have  spoken  attach  only  when 
the  mortgagor  makes  default  in  the  repayment  of  the  money 
secured  by  the  mortgage,  and  can  in  no  sense  be  considered  as 
forming  part  of  the  contract.  They  must  be  regarded  rather  as 
excrescences  on  the  contract.  They  do  not  naturally  flow  from 
the  contract  entered  into,  and  to  introduce  them  as  terms  of  the 
contract  would,  in  my  opinion,  be  doing  violence  to  language. 
I  think  a  bona  fide  mortgage  does  not  fall  within  the  provisions 
of  s.  9.  The  Act  must  be  read  strictly,  and  if  the  intention  of 
the  Act  was  to  prevent  the  holder  of  a  conditional  purchase' 
doing  what  is  almost  absolutely  necessary  to  enable  him  to  derive 
benefit  from  the  land  taken  up  by  him,  that  intention  should 
have  been  expressed  in  the  most  clear  and  precise  terms. 

In  the  course  of  the  argument  reference  has  been  made  to 
the  Grown  Lands  Act  of  1884.  In  my  opinion  s.  121  of  that 
Act  does  not  prevent  the  holder  of  conditionally  purchased  land 
giving  a  bond  fide  mortgage  over  it.  The  section  says  — "  Every 
devise,  contract,  lease,  agreement  or  security  made,  entered  into 
or  given  before,  at,  or  after  the  date  of  any  application  to  make 
a  conditional  purchase,  conditional  lease  or  homestead  lease,  with 
the  intent,  or  having  the  effect,  of  enabling  any  person  other  than 
the  applicant  to  acquire  by  purchase  or  otherwise  the  hmd 
applied  for,  shall  be  illegal  and  absolutely  void,  both  at  law  and 
in  equity.** 

A  mortgage  given  bona  fide  is  simply  a  pledge  to  secure  the 
repayment  of  money  advanced  to  the  mortgagor,  and  is  not,  in 
my  opinion,  to  be  considered  as  given  with  the  intent  to,  or  as 


having  tlie  effect  of  enabling  the  mortgagee  to  acquire  tl| 
comprified  in  the  mortgage.     I  am  confirmed  in  this  vien 
84  of  the  Act^  which  recognises  mortgages  of  homestead  leij 
enacting  that  a  bond  fide  mortgagee  for  value  may^  on  applif 
be  restored  as  the  holder  of  more  than  one  homestead; 
The  provisions  of  s.  121   include  homestead  leases  as  M 
conditional    leases    and    conditional  purchases^   and   thei 
though  there  is  no  provision  with  regard  to  the  two  latter  ol 
omilar  to  that  contained  in  s.  84   with  regard  to   homi^ 
leases^  I  think  it  is  obvious  that  the  intention  of  the  Legia] 
never  was   to  include  a  bond  fide  mortgage  in   the  cla 
Becnrities  described  in  s.  121. 

On  these  grounds  I  am  of  opinion  that  the  Chief  Jud| 
Equity  was  right  in  overruling  the  demurrer^  and  that 
appeal  must  be  dismissed  with  costs. 

WiNDEYBB,  J.,  and  Poster,  J.,  concurred. 

[^Demv/rrer    overruled.      Aj 
dismissed,  with  costs.'] 

Solicitor  for  plaintiff :  Shaw. 

Sohcitors  for  defendant :  Macnamara  8f  Norton. 


I 


DEAN  V,  DAWSON. 

Privy  Council  appeal — Appeal  direct  from  Primary  Judge, 

An  appeal  lies  dixeotly  from  the  Primarjr  Judge  in  Eqtdty  to  the  I 
GoQxual. 

This  was  a  petition  to  Windeyer,  J.,  sitting  for  the  Priii 
Judge  in  Equity,  for  leave  to  appeal  direct  to  the  Privy  Con 
from  a  decree  made  on  December  3,  1887,  by  Faucett,  J. 
favow  of  the  defendant. 

I^ngen,  for  the  plaintiff,  in  support  of  the  petition.     The 

7  48  Vic.  c.  69,  s.  1  (Pilch.  Prac.  1407),  expressly  providei 

an  appeal  to  the  Privy  Council  from  "  any  judgments,  sentei  i 

Pwtsrees,  or  orders  of  any  Court  of  Justice  within  any  Bii 

colony  or  possession  abroad,  although  such  Court  ^hall  not 
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^^^'  _  Court  of  error  or  a  Court  of  Appeal  within  such  colony,  Ac" 
Dbak  The  EquUy  Act  of  1880  (44  Vic.  No.  18),  s.  1,  gives  the  equitable 
Dawsov.  jurisdiction  of  the  Supreme  Court  to  the  Primary  Judge.  His 
decrees  are  decrees  of  that  Court.  Sec.  70  only  says  defeated 
party  may  appeal  to  Full  Court ;  sec.  79  saves  the  right  of 
appeal  to  the  Privy  Council.  The  Privy  Council  rules  (Pflch. 
Prac.  1411)  give  an  appeal  from  a  decree  of  the  Supreme  Conri, 
not  distinguishing  the  Primary  Judge  from  the  Full  Court. 
Therefore,  the  right  of  appeal  is  in  the  alternative,  either  to  thB 
Full  Court  or  to  the  Privy  Council.  The  Victorian  Acts  are 
similar  to  ours,  namely,  15  Vic.  No.  10,  ss.  3,  14,  23;  and  19 
Vic.  No.  13,  ss.  4  &  5.  But,  though  they  contain  no  secticm 
which  says  that  a  Judge  shall  actually  have  the  power  of  the 
Full  Court,  it  has  been  decided  in  Victoria  that  an  appeal  lies 
direct  to  the  Privy  Council,  without  the  intermediate  appeal  to 
the  Full  Court :  Davis  v.  The  Qvsen  (1) ;  citing  a'B^ckM  v. 
Booth  (2) ;  and  in  the  Garden  Ghilly  Gold  Mining  Go.  v.  McAlider 
(3),  an  appeal  from  the  Victorian  Equity  Court,  the  point  was 
raised  before  the  Privy  Council,  who  overruled  the  objection  that 
a  direct  appeal  would  not  lie,  and  in  a  subsequent  Victorian 
appeal,  Woolley  v.  Attomey-General  of  Victoria  (4),  the  point  was 
not  raised. 

(7.  /.  Manning,  for  the  defendant,  said  he  could  not  assent  in 
order  to  preserve  the  right  of  the  defendant  to  take  the  objection 
before  the  Privy  Council. 

WiNDEYBB,  J.  I  shall  make  the  order.  The  cases  shew  that 
in  Victoria,  where  the  statute  law  is  the  same  as  here,  this 
course  has  been  followed;  and  it  appeared  that  in  the  case 
before  the  Privy  Council  (3),  the  objection  that  the  appeal  would 
not  lie  to  the  Privy  Council  direct  was  taken  and  overruled, 

Appeal  allowed.     Usual  order  as 
to  security,  ^c. 

Solicitor  for  plaintifE  (appellant) :  L.  Dixon, 
Solicitors  for  defendant ;  Stephen,  Laurence  8f  Jaques, 

(1)  1  AuBtar.  Jurist  Reports  22.  (3)  L.K.  1  App.  Cas.  39;  22  W.lt.  7U, 

(2)  1  Moo.  P.O.,  NJS*  aOl.  (4)  L.R.  2  App.  Cas.  163. 


Imort^a^e-^After'Ctcquired  property — Book  dehU — IHvitible  agreement-^ 
V  nest — PuhUe  policy^  \ 

F  'Hie  directors  of  a  company,  having  made  themselyes  responsible  to« 
lor  a  large  overdraft  of  the  company,  took,  as  security,  a  bill  of  sale  \ 
property  of  the  company.  The  property  was  described  in  the  bill  of 
*  All  and  singular  the  property  of  the  company,  whatsoever  and  whef 
both  present  and  future."  The  company  subsequently  went  into  liqi^ 
ud  thi  liquidator  applied  to  the  Court  for  directions  as  to  whether  thi 

,    Mile  operated  to  pass  to  the  directors  the  book  debts,  present  and  future) 

i  company.  There  was  no  special  mention  of  book  debts  in  the  ))ili  of  sal 
Etld,  that  the  bill  of  sale  operated  to  pass  the  book  debts  of  the  o< 
^sitting  at  the  date  of  the  bill  of  sale,  but  that  book  debts  coming  into  ea 
ftfter'  that  date  did  not  so  pass,  since  a  Court  of  Equity  will  not  allow  a 
or  company  to  strip  themselves  of  all  their  property,  both  present  and  ful 
seenre  a  debt,  and  so  deprive  themselves  of  the  means  of  subsistenoe 
currying  on  their  busineu  or  paying  their  other  creditors. 

This  was  an  application  by  the  liquidator  of  the  com 
which  was  by  consent  tamed  into  an  application  for  dire( 
as  to  the  effect  of  a  bill  of  sale  given  by  the  company  t< 

\    directors  as  security  for  a  guarantee  for  the  overdraft  o 
company  at  a  bank  given   by  the  directors   personally. 

I  company^  at  a  date  subsequent  to  that  of  the  bill  of  sale^ 
into  liquidation,  the  directors  having,  previously  to  the  liq 
tion,  entered  into  possession  of  the  property  of  the  con. 
anderthe  bill  of  sale.  The  directors  claimed  that  undei 
words  used  in  the  bill  of  sale,  "  All  and  singular,  the  proper 
the  company  whatsoever  and  wheresoever,  both  preseni 
future,"  all  the  book-debts  of  the  company,  whether  existi : 
the  date  of  the  bill  of  sale,  or  having  come  into  exisi 
subsequently  thereto,  passed  to  them.  There  were  also  • 
points  at  issue  between  the  liquidator  and  the  directors 
they  were  abandoned  by  the  liquidator,  and  the  only  poi  \ 
which  the  opinion  of  the  Court  was  now  sought  was  as  ) 
operation  of  the  bill  of  sale  on  the  book-debts,  presen: 
future,  of  the  company. 

C.  /.  Manning,  for  the  liquidator,  contended  that  the  wo  i 
the  bill  of  sale  were  too  vague  to  pass  the  book -debts  u 


J»  re  vague  as  possible,  and  book  debts  were  not  even  inenliotiedp 
Newspapeb  I^  the  case  of  the  Official  Rsceivmr  v.  TaiJhy  (1),  it  was  held 
*^"*  that  though  boob  rlebts  were  expressly  mentioned  in  a  bill 
of  sale  over  after- acquired  p roper tjj  the  words  were  too  vague 
to  pass  future  book  debts.  In  In  re  Goxini  d^Ejnueuil  (2)^ 
^^y>  J' J  following  Belding  v.  Read  (3),  held  that  a  secnritj  over 
"  all  his  present  and  future  personalty  "  did  not  operate  to  change 
property  acquired  by  the  debtor  aft-er  the  date  of  the  instrumeat 
The  grounds  on  which  the  decision  was  based  were  that  such  an 
assignment,  if  valid,  would  interfere  with  the  debtor's  power  of 
maiutaining  himself,  and  that  an  equitable  title  to  goods  was 
coufined  to  specific  goods^  and  did  not  extend  to  goods  which 
were  undetermined  :  Holroyd  v,  Marnhall  (4),  In  Lazarus  v. 
Andrade  (5)  the  principle  laid  down  by  Lopez,  J*,  as  dedncible 
from  all  the  cases  isj  "  That  property  to  be  after  acquired,  if 
described  so  as  to  be  capable  of  being  identified,  may  be  not 
only  in  Equity,  but  also  at  law,  the  subject-matter  of  a  valid 
assignment  for  value*"  Here  the  property  claimed  is  clearly  not 
capable  of  being  so  identified.  The  ground  of  the  decision  in 
Bdding  r,  Rsad  (6)  was,  that  the  assignee  could  not  have 
successfully  maintained  a  suit  for  specific  performance  in  respect 
of  the  property  claimed  ;  and  that  reasoning  is  clearly  applicable 
in  this  case.  The  latest  case  on  the  point  in  which  all  the 
previous  decisions  are  reviewed  by  the  Court  of  Appeal,  is  the 
case  of  In  re  Glark^  Camhe  t.  Oarter  (7),  It  was  held  that  the 
assignee  was  entitled  to  certain  after- acquired  property  assigned 
by  the  deed ;  but  the  opinion  of  the  Court  seems  to  have  been 
that  the  terms  of  a  contract  might  be  so  wide  that  the  Coart 
might  consider  it  wrong  to  enforce  it  on  the  ground  that  if  fully 
carried  into  effect  it  would  deprive  the  party  of  the  means  of 
subsistence  and  prevent  him  from  paying  his  debts.  In  the 
present  case  the  directors,  if  the  effect  of  the  bill  of  sale  be  what 
they  contend  it  is,  could  at  any  moment  have  prevented  the 

(1)  L.  E.  18  Q.  n.  D.  25.  (B)  L.  K  5  C.  P.  D.  818. 

(2)  L.  E.  20  Ch,  D.  758,  (6)  5  H,  &  0,  965. 

(3)  3  H,  A  C.  ft55.  (7)  L.R.  HG  Ch,  D.  348. 

(4)  19  E.  h.  0.  101* 
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company  as  well  from  paying  its  debts  as  from  carrying  on  its        ^^^' 

business.  -^»  *■« 

Globe 
Newspapbb 
Lingen,  contra.     There  is  an  important  distinction  (as  pointed         Co. 

out  by  Bowen  and  Fry,  L.J. J.,  in  the  last  case  cited)  between  a 

case  where  the  contract  is  wholly  executory,  and  a  case  where 

the  whole  consideration  has  been  paid.     The  contract  in  the 

present  case  has  been  wholly  executed,  so  the  test  suggested, 

viz.,  whether  it   is    incapable    of   being   enforced   by   suit  for 

specific  performance,  by  reason  of  its  being  too  vague,  is  not 

applicable.     The  case  of  Belding  v.  Read  (8),  referred  to  on  the 

other  side,   was  a  common  law  case,   and  merely  decided  the 

question  of  the  legal  title  to  the  goods  claimed. 

[B[i8  Honour.  Can  you  give  a  bill  of  sale,  the  effect  of  which 
will  be  to  deprive  yourself,  not  only  of  the  property  you  have  at 
the  time,  but  also  of  whatever  property  you  may  from  any 
source  afterwards  acquire  ?] 

There  is  no  case  to  shew  that  you  cannot ;  and  the  expressions 
used  by  the  Judges  as  to  the  inability  of  the  assignor  to  pay  his 
debts,  where  the  assignment  is  of  all  his  property,  mean  no  more 
than  that  the  Court  will  not  interfere  in  such  a  case  at  the 
instance  of  the  assignee,  when  such  interference  would  have  the 
effect  of  causing  the  assignor  to  be  molested  by  a  number  of 
suits  being  brought  against  him. 

[His  Honour.  Could  the  Court  grant  a  decree  for  specific 
performance  of  a  contract  in  the  terms  of  this  bill  of  sale  to 
assign  all  after-acquired  property  ?] 

Yes.  In  the  present  case  all  the  property  has,  by  the 
winding-up  of  the  company,  been  determined ;  and  there  can  be 
no  property  acquired  by  the  company  in  the  future. 

[Hi8  Honour.  There  seem  to  be  two  distinct  objections 
to  enforcing  contracts  of  this  nature.  One  arises  when  they  are 
too    vague,  i.e.,  when   the  subject-matter  is  not   ascertainable ; 

(8;  3  H.  &  C.  956t 


CASES  IN  EQUITY.  [K.  S.  W.  B. 

188S.       the  other  when  the  terms  of  the  contract  are  so  wide  that  it 


In  n       wonld  be  wrong  to  enforce  it  as  being  contrary  to  public  policy.] 
Globb 

NlWBPAPBB 

<^o*  The  latter  objection  only  applies  where  the  party  who  is  to 

deriye  benefit  from  the  contract  comes  to  the  Court  in  the 
position  of  plaintiff.  There  is  a  great  difference  between  giving 
a  person  property  which  is  in  the  possession  of  another^  and 
depriving  him  of  property  which  is  in  his  possession.  That 
"  property  "  includes  book  debts  is  clear  from  Bloomer  ▼.  Unio% 
Iron  and  Ooal  Oo,  (9) . 

His  Honour.     In   this  case  the  Olobe  Newspaper   Gompaimi 
assigned  by  mortgage  to  the  directors  of  the  company  "  all  and 
singular  the  property  of  the  company,  whatsoever  and  whereso- 
ever, both  present  and  future.^'     The  assignment  was  executed 
with  a  view  to  securing  the  directors  in  the  event  of  their  being 
called  on  to  liquidate  an  overdraft  incurred  by  the  company,  for  ^ 
which    they    had    made    themselves    personally    liable.     The 
directors  were  called  upon  to  pay  the  amount  of  that  overdraft, 
and  accordingly  took  possession  of  the  property  of  the  company 
by  virtue  of  their  mortgage.     Shortly  afterwards,  the  company 
went  into  liquidation,  and  the  matter  now  comes  before  me  on 
an  application  by  the  liquidator  for  directions  as  to  the  efiect  of 
the  assignment  on  part  of  the  property  of  the  company.    On 
this  application  I  have  to  decide  two  questions.     The  first  is 
whether  the  words  of  the  mortgage  set  out  above  operate  to 
pass  to  the  directors  the  book  debts  of  the  company  existing  at 
the  date  of  the  mortgage  ?     As  to  that  question,  I  am  clearly 
of  opinion  that  the  mortgage,    so  far   as  it  purports  to  deal 
with   the  property   of  the   company   existing   at   the  date  d 
its  execution,   is  a  valid   mortgage,  and   that  the  words  used 
in  the  mortgage   are  sufficiently  wide  to  include  book  debts. 
I   am,   therefore,   of  opinion    that    the    directors  are  entitled 
to    retain    the   book-debts    of    the   company   existing  at   tiie 
date  of  the  mortgage.     The  second  and  more  difficult  question 
is  whether  the  mortgage  operates  to  pass    the  book  debts 
of   the    company   which   came  into    existence   after  the  date 

(9)  L.R.  16,  Eq.  383. 
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of  the  mortgage.    I  am  of  opinion  that  the  mortgage,  so  far       ^^^- 
as  it  purports  to  oharge  the  property  of  the  company  acquired        in  re 
after  that  date,  is  invalid,  and  that,  therefore,  the  liquidator  is  Nbw^p^be 
entitled  to  book  debts  coming  into  existence  after  that  date.         ^^• 
The  ground  on  which  I  decide  that  point  is  that  a  Court  of     C-J-  Eq. 
Equity  will  not  allow  a  person,  or  a  company,  to  strip  themselves 
of  all  property,  whether  present  or  future,  to  secure  the  payment 
of  a  debt.     The  point  has  not,  so  far  as  I  am  aware,  been 
decided  before,  but  it  has  been  frequently  touched  on  by  obiter 
dicta  of  the  Judges  of  the  English  Courts  ;  and  those  expressions 
of  opinion  satisfy  my  mind  that  if  this  point  had  arisen  it  would 
have  been  dealt  with  by  the  Courts  in  England  in  the  same 
manner  in  which  I  now  deal  with  it.     In  the  late  case  of  In  re 
Olarh  (10),  Ootton,  L.  J.,  at  page  352,  after  dealing  with  the  cases  in 
which  the  Court  may  decline  to  enforce  a  contract  of  this  nature 
on  the  ground  of  vagueness,  expresses  himself  thus : — "  Again, 
*a  contract  may  be  so  wide  that  the  Court  might  consider  it 
wrong  to  enforce  it — wrong  on  the  ground  that  if  fully  carried 
into  effect  it  would  prevent  the  party  from  paying  his  debts,  and 
deprive  him  of  the  means  of  subsistence.     Such  an  objection 
was  adverted  to  In  re  Count  d^Epineml  (11)."     And  on  the 
following  page  he  says  : — "  The  general  words  at  the  end  of  the 
assignment  are  so  wide  that  a  Court  of  Equity  might  say  they  were 
too  wide  to  be  enforced."  The  first  of  these  expressions  seems  to  me 
to  imply  that  where  the  scope  of  the  contract  was  of  the  wideness 
indicated,  the  Court  would  consider  it  wrong  to  enforce  the  con- 
tract.    Again,  in  referring  to  the  case  of  Beldmg  v.  Bead  (12)  his 
lordship  says  : — "  In  BeldUng  v.  Bead  the  Court  seems  to  me  to 
have  gone  wrong  on  the  construction  of  the  instrument.     Instead 
of  treating  it  as  a  divisible  contract  to  assign  the  effects  to  be  in 
or  upon  the  assignor's  premises  at  Beedham,  and  also  to  assign 
all  the  personal  estate  to  which  he  should  be  entitled  anywhere 
in  Great  Britain,  they  treated  it  as  one  indivisible  contract,  and 
as  too  vague  to  be  enforced.     Perhaps  if  the  contract  had  been 
one  indivisible  contract  a  Court  of  Equity  might  say  that  it  ought 
not  to  be  enforced,  because  it  would  be  almost  impossible  to 

(10)  L.B.  86  Ch.  D.  848.  (11)  L.B.  20  Ch.  D.  758. 

(12)  8  H.  and  G.  956. 
K8.WJEL,  YoL  UL,  Eq.  G 


In  re  would  take  away  the  assignor's  whole  means  of  livelihood."  The 
NvwBPAPBB  expressions  nsed  by  Bowen,  L.J.,  in  his  judgment  in  the  same 
^^-  case  are  of  a  more  cautious  character,  but  at  page  355  he  says  :— 
C.J.  Eq.  "  It  ig  suggested  that,  as  distinct  from  vagueness,  there  may  he 
such  wideness  in  a  contract  that  it  ought  not  to  be  enforced  by  a 
Court  of  Equity.  Thus  it  is  said  a  contract  by  a  man  to  assign 
all  the  property  that  shall  come  to  him  would  be  too  wide  to  be 
enforced.  I  will  give  no  opinion  on  that  point  till  it  comes 
before  us  for  decision.^'  And  in  the  same  case,  Fry,  L.J.,  at  p. 
357,  says  : — "  There  may,  I  think,  be  contracts  of  such  a  nature 
that  the  Court  will  not  decree  specific  performance  of  them.  It 
might  say  that  a  contract  by  a  man  to  assign  all  his  future 
property  by  way  of  mortgage  was  one  which  ought  not  to  be 
enforced,  because  it  would  deprive  the  assignor  of  the  means  of 
livelihood,  and  would  tend  to  a  multiplication  of  actions  for 
getting  in  the  different  parts  of  the  property  which  the  assignor* 
would  be  bound  to  assign  from  time  to  time.'*  It  appears  to  me 
that  these  expressions  clearly  intiiaate  that  the  Judges  who 
decided  that  case  wouldj  if  called  apon  to  decide  this  pointj  hare 
decided  it  in  the  manner  in  which  I  am  now  about  to  decide. 
The  reasons  given  by  them  are  sufficient  in  my  opinion  to  jnstify 
ike  Court  in  saying  that  a  contract  of  this  kind,  if  coming  within 
the  claas  indicated  by  the  expressions  to  which  I  haye 
alluded,  is  void  and  cannot  be  enforced  ;  and  the  principle  tmder- 
lyin^  those  reasons  seems  to  be  that  by  an  assignment  of  this 
nature  the  assignor  is  prevented  from  paying  his  other  debM, 
and  in  the  case  of  a  person  is  deprived  of  the  means  of  sob- 
sistencej  while  in  the  case  of  an  assignment  by  a  company  the 
company  is  precluded  from  carrying  on  its  business,  except  so 
far  as  it  may  suit  the  convenience  of  the  mortgagees  to  aUo^t 
them  to  do  so.  For  these  reasons  I  declare  the  mortgage  valii 
so  far  as  it  relates  to  book  debts  existing  at  the  date  of  ita 
execution,  and  invalid  as  to  all  property  acquired  by  the  com- 
pany after  that  time.     I  make  no  order  as  to  costs. 

Solicitors  for  the  applicant ;  John  Dawson  Sf  Sons. 
Solicitor  for  the  i^espondent :    Lyons, 
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WiU — Insane  delusion — Undue  influence — When  inferred  from  circuna 
Omu  of  proving  absence  of  insane  delusion  once  entertained — Costs  of  u 
fid  plaintiff. 

Plaintiff  as   executrix  propounded  a  will  made  by  one  WJ>,,  in  he] 
M'D.  had  previouBlj  made  a  will  under  which  his  property  would  have 
tbe  children  of  his  step-daughter.    The  testator  was  addicted  to  drink, 
been  so  for  many  years  ;   and  there  was  evidence  that  he  left  the  houst 
itep^anghter  in  the  belief  that  she  had  attempted  to  poison  him,  with  a 
obtaining  his  property  at  an  earlier  date  than  would  otherwise  have  b 
case.    There  was  no  eyidence  of  any  such  attempt  haying  been  made ; 
testator  appeared  to  haye  been  under  a  delusion  in  that  respect,  though  01 
perfectly  sane.     After  leaving  his  step-daughter's  house,  testator  enga 
plaintiff  as  housekeeper;    and   some  time  after  executed  the  will  whi 
now  propounded  in  her  favour.      Manning^  P. J.,  pronounced  against  the 
the  ground  that  it  might  fairly  be  inferred  from  the  circumstances  of  t 
that  undue  influence  has  been  exercised  by  the  plaintiff  on  the  testator. 

Eeid,  by  the  Full  Court,  on  appeal,  that  though  the  exercise  of  undue  ii 
may  be  inferred  from  the  circumstances  of  any  particular  case,  there  were 
this  case  any  such  facte  as  would  warrant  the  Court  drawing  any  infer 
that  kind. 

Sdi,  also,  that  as  the  onus  was  on  the  plaintiff  of  proving  that  the  d  1 
onder  which  the  testator  was  undoubtedly  for  some  time  labouring  did  no 
and  did  not  influence  him  at  the  time  of  making  the  will  in  dispute ;    and    1 
phuntiff  had  failed  to  discharge  the  onus  imposed  upon  her,  the  Cour 
pronounce  against  the  will  propounded  by  her. 

Decision  of  Manning^  P.J.,  aflirmed. 

This  was  an  appeal  from  the  decision  of  Sir  W.  M,  Man  1 
P.J.,  in  this  case,  reported  8  N.S.W.L.R.  Eq.  25.  The  fa^i 
the  case  are  so  fully  stated  in  the  judgment  of  the  Court  1 1 
is  unnecessary  to  refer  to  them  here. 

Wise  {Bolin   with  him)  for  the  plaintifE,  in   support  oi' 
'  appeal 

Pilcker^  Q.C.  (W.  H,  Manning  with  him)j  for  the  defendi 
tmira. 

The  following  authorities  were  referred  to  in  the  courae  of 
arguments! — Dalyy.  Orfftvp  il)tOnUftgkanY.,  My  erf*  (2),  Win^ 

(l)  BMM.  18  Mar.  '87.  (2)  1  NS.WX.E.  Ul, 
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^^^'  V.  Wingrove  (8),  OreemDood  v.  Oreemoood  (4),  Dew  v.  Olorb,  ae 

Watson  cited  in  BoughUm  y.  Knight  (5),  4»rey  v.  J5KW  (6),  Hanikig  v. 

KsBBiDOB  flf^«c«y  (7),  Smee  V.  Smee  (8),  Rochester  y.  Sullivan  (9),  JBrooBwrf 

-  v.ff«,^(10).  Our.adr.«Jt. 

JfareA  13.  On  the  13th  of  March  the  judgment  of  the  Ooubt  (The  Chiei 
Justice,  Windeyeb,  J.,  and  Foster,  J.)  was  deliyered  by 
WiNDETBR,  J.,  as  follows : — 

Windeyeb,  J.  This  is  an  appeal  from  the  decision  of  the  hte 
Primary  Jadge,  Sir  William  Manning,  who  pronounced  againsi 
a  will  made  by  one  John  McDonald  on  September  4th,  1885,  io 
favour  of  the  plaintiff,  the  executrix  and  sole  beneficiary  nnda 
it.  The  facts  of  the  case  are  so  minutely  and  accurately  set  out 
in  the  judgment  of  Sir  W.  Manning  that  the  simplest  course  is 
to  re-state  them  as  given  by  him  as  follows: — The  testator,  John 
McDonald,  was  at  the  date  of  his  will  over  80  years  of  age — some 
said  as  much  as  88 — and  he  had  been  during  the  greater  part  of 
his  long  life  a  man  of  intemperate  habits.  In  the  earlier  timeB 
he  was  given  to  what  is  called  a  "  spree,''  lasting  for  longer  or 
shorter  periods,  with  longer  or  shorter  intervals  of  sobriety;  but 
latterly  he  was  more  constantly,  though  still  with  intavBb, 
addicted  to  excessive  indulgence.  He  was  a  carpenter  by  trade, 
but  had  retired  from  work  for  30  years  or  more,  with  the  excep- 
tion of  taking  an  occasional  job,  the  fruits  of  which  he  spent  on 
his  &vourite  indulgence.  Up  to  1842  or  thereabouts  he  was 
unmarried,  but  he  then  married  the  mother  of  Mrs.  Eerridge, 
who  was  then  a  widow,  with  Mrs.  Kerridge,  then  3  years  old,  as 
her  only  child.  There  were  no  children  by  this  marriage ;  but 
Mrs.  Kerridge  was  brought  up  by  McDonald  in  all  respects  as  if 
she  were  his  own  daughter.  On  her  marriage  under  age  w& 
William  Kerridge  in  1856  he  gave  his  consent  as  her  father  or 
guardian,  and  was  present  and  *'  gave  her  awajr"  at  her  wedding ; 
and  subsequently  as  numerous  children  were  bom  to  her  and 
grew  up,  they  were  allowed  to  call  him  grand&ther,  and  he 
seems  to  have  treated  them  as  if  such  were  their  relation  to 

(8)  L.B.  11  P.D.  81.  (7)  1  P.  &  F.  674. 

(4)  8  Curt,  appendix.  (8)  L.R.  6  P.D.  84. 

(6)  L.B.  8  P.  A^  D.  68.  (9)  Knox  406. 

(6)  2  Add.-206.  (10)  29  LJi  P.  &  IC  1S4. 


hiiiL     Before  this  M' Donald  had  acquired  a  block  of] 
Ghreek-street,  Glebe,  near  Sydney,   and  had  built  oul 
oottagee,  in  one  of  which  he  resided  with  his  wife  I 
daughter  until  her  marriage,  and  the  others  of  which  hej 
combined  rental  of  21.  10^.  a  week.     It  was  alleged,  1 
sufficiently  proved,  that  the  houses  were  erected  with  thej 
means  which  came  from  Mrs.  McDonald,  and  that  she  i 
daughter  had  helped  him  to  accumulate  the  money  requf 
the  purpose.     Being,  when  sober,  a  man  of  penurious  hal 
also  from'  time  to  time  got  money  together  from  his  re 
otherwise,  though  on  occasions  of  insobriety  he  was  very; 
of  it.     About  five  years  after  Mrs,  Kerridge's  marriage  h^ 
her  a  present  of  1002.,  and  he  was  accustomed  to  give  ( 
mas  presents  to  her  children.     At  the  date  which  I  have  1 
mention,  being  that  of  his  first  will,  he  had  a  little  money 
Savings  Bank  of  New  South  Wales  in  an  account  opened  I 
in  the  head  office  in  Barrack-street  in  1877  ;  but  it  is  not  1 
what  other  property  beyond  the  cottages  he  then  had. 
account  just  mentioned  was  kept  open  by  him  until  a  fe^ 
after  the  will  of  September  4,  1885.     Early  in  1879  McI 
went  to  Messrs.  Allen  and  Allen  to  have  his  will  made,  am: 
his  instructions  to  the  late  Mr.   Arthur  Allen ;   and  for 
reason  or  other  the  will  was  prepared  by  counsel,  and 
therefore  have  been  some  considerable  time  in  hand.     ]' 
going    to    execute    it    he    invited    Mr.    Kerridge    to    li 
executor,    and  next    asked   Mr.    Spring,    a    very  respei 
person,  also  to  be  an  executor.     Mr.  Spring  demurred 
finally  consented,  after  having  been  told  by  McDonald  tl 
was  giving  his  property  to  Mrs.  Kerridge,  ''Maggie" 
called  her,  ''as  she  had  the  best  right  to  it,''  and  tha^ 
Kerridge  was  to  be  a  co-executor.    After  having  execute  i 
^>  he  said  to  some  one  who  asked  him  where  he  had 
that  day  that  he  had  been  doing  what  he  had  long  wished 
^-making  his  will.     Subsequently  McDonald  told  variona  pi 
that  he  had  given  his  property  to  his*  wife  and  "  Maggie/' 
*'  Magpe/'  and  that  they  or  she  had  the  best  right  to  it. 
*ill  was   a   very    fully   drawu   will,  dispoaing  of  hia  reii 
persooal  estate   for.  the  benefit  of  Mrs.   Kerridge,  "mj 


ridge^s,    artd    threw   out   hinta    that   ahe    wanted    to    kil 
and  get   his   properly^   for    which   she    was    waiting  j 
Fetched  Mrs*    Kerridge's    ears    that   he    had    accused 
wautiDg  to  kill  him*     In  consequence  of  this  she  asked  hii 
he  had  been  saying  about  her^  and  as  he  wonld  give  1 
answefj  she  was  greatly  hurt,  and  also,  as  she  said,  thoi 
the  best  policy  not  to  go  near  a  man  who  said  she  wanted 
him ;  and  for  these  reasons  did  not  again  visit  him*     For 
she  had  sent  him  food  cooked  by  herself,  but  he  would  z 
it,  in  c<}n8equence,  apparently,   of    suspicion  that  it  mij 
drugged,  though  he  passed  it  on    to  Mrs*  Murphy^ s  ch 
Thia  was  about   18  months  before  his  death,     A  1th on gl 
Kerridge  never  afterwards  went  to  see  him,  she  sent  her  cl 
or  some  of  them  once  a  week  or  fortnight  with  inquiries  f o 
and  with  information  as  to  Mrs.  M' Don  aid.     This  idea 
having  had  a  ^^  dose"  at  Mrs.  Kerridge' s  was  mentioned  to  a 
persona,  and  amongst  others  to  Dr,  Mackellar,  who  visite 
fbr  illness  whilst  at  Mrs,  Murphy's,  and  who  satisfied  h 
that  there  was  no  foundation  for  any  suspicion  of  poison 
told  him  he  was  a  wicked  old  man,  and  to  get  that  thought 
his  head.     The  idea  ap pears j  however,  from  the  evidence  o] 
Watson  (saving  great  uncertainty  on  her  part  as  to  dates) ,  to 
been  e^cpressed  within  sis  months  of  his  death*     M^Donak 
b  September  J  1886.     During  his  stay  at  Mrs,  Murphy's  1 1 
day  offered  to  make  a  will  in  her  favour  ;  but  Mrs.  Mnrphy 
did  not  consider  him  in  a  fit  state,  would  have  nothing  to  d< 
it,  and  the  idea  dropped.     This  also  was  about  eighteen  m : 
before  his  death.     After  a  while  he  moved  out  of  Mrs.  Mur  | 
house  into  an  old  carpenter's  shed  at  the  back,  and  whilst  i 
he  again  gave  way  to  drink.     Some  time  after  thia  he  wn 
live  by  himself  in  one  of  his  cottages,  and  whilst  there  so  i 
the  neighbours  looked  after  him — to  what  extent  did  not  ap  | 
and  there  also  Mrs,  WatsoUj  who  had  known  him  for  many  ji 
and  whose  deceased  husband  had  been  an  intimate  friend  o 
both  in  work  and  in  "  sprees,"  as  far  back  as  40  years  hi 
came  to  visit  him,  as  she  had  also  done  at  Mrs,  Murphy's 
her  own  residence^  a  mile  away,  and  after  a  while  shoj  a 
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^S^'       request,  exigaged  a  young  girl  to  attend  him  by  day,  and  she 
Watbov     occasionally  visited  him  in  the  evening,  but  did  not  live  at  the 
KiRBiDaa    ^ouse  until  within  a  few  weeks  of  his  death.     This  engagement 
^^^        of  the  girl  was  in  or  about  October,  1885,  certainly  not  so  early 
as  the  date  of  the  will  of  September  4  of  that  year,  at  which  time 
the  girl  said  she  was  at  school,  and  it  did  not  appear  that  at  tlie 
last-named  date  Mrs.  Watson  was  in  any  special  way  in  atten- 
dance upon  him.     On  the  contrary,  a  neighbour  appears  to  haye 
been  so,  and  Mrs.  Watson  only  spoke  of  seeing  him  abont  rait 
there  once  a  week  or  once  a  fortnight  or  so.    In  &ct,  there  is 
absolutely  no  evidence  to  shew  her  to  have  been  specially  in 
conmiunication  with  him  at  that  time,  and  she  herself  denies  it. 
On  that  4th  September  M'Donald  went  by  himself  to  Messrs. 
Allen  and  Allen,  and  walked  upstairs  into  the  office  of  Mr.  Bean, 
a  conveyancer  in  their  employment;  and   there,  after  having 
asked  if  he  could  make  a  new  will,  having  made  a  former  one, 
and  not  having  it,  he  gave  Mr.  Bean  instructions  for  a  will 
wholly  in  Mrs.  Watson's  favour,  saying  ''that  he  intended  to  give 
his  property  to  someone  who  deserved  it,  and  not  those  who  did 
not.''     He  had  not  the  former  will,  which  he  had,  in  fact,  left  with 
Mrs.  Kerridge ;  and  he  did  not  mention  to  Mr.  Bean  who  were 
the  persons  in  whose  favour  it  had  been  made,  nor  did  he  men- 
tion Mrs.  Eerridge's  name.     The  will    was  prepared  at  his 
request  at  once,  and  an  appointment  first  made  for  the  next  daj, 
but  by  his  express  wish  it  was  arranged  for  him  to  come  to 
execute  it  somewhat  later   on  the  same    day.     He  attended 
accordingly,   and  the  will  was  read  over  to  him,  approTed, 
acknowledged,  signed,  and  attested  by  Mr.  Bean  and  anotlier 
gentleman  in  Messrs.  Allen  and  Allen's  office.     It  is  of  As 
simplest  character,  giving  Mrs.  Watson  everything,  and  making 
her    sole    executrix,    and,    therefore,    requiring  no   grasp  of 
intelligence  or  of  memory.     As  far  as  appeared  by  the  eviddnooi 
he  does  not  appear  to  have  mentioned  the  &ct  of  his  having 
made  this  new  will  to  anyone  except  to  Mrs.  Watson  and  the 
little  girl  who  attended  on  him,  and  certainly  no  word  of  it 
reached  Mrs.  Eerridge  or  any  of  her  &mily,  or  his  neighboors. 
Mrs.  Watson  says  he  told  her  of  it  about  the  time  of  Chnstmtfy 
1885,  and  the  little  girl  said  he  told  her  a  little  earlier  Uiat  Mi& 


watson  was  to  nave  nis  property^  ont  tnat  sne  was  not  t 
of  it.    Upon  these  &cts  the  late  Primarj  Judge  came  to  1 
elusion  ^'that  there  must  hare  been  some  undue  adi 
taken  of  the  testator^s  weakness  and  delusion^   or  el 
he  was  &tnous/'     The  question  for  our  consideration  is,  ^ 
the  decision  arrived  at    by    Sir   William  Marming  is 
sustained,    and    the    will    set    aside.     Having   careful!; 
sidered   the    whole    of  the    evidence   in    the    case,   ai 
authorities  bearing  upon  the  points  for  our  consideration, 
of  opinion  that  the  judgment  appealed  from  must  be  su 
and  the  will  set  aside,  though  not  altogether  upon  the  g 
stated  by  Bvr  W.  Manmng,  inasmuch  as  we  entirely  acq 
plaintiff,  Mrs.  Watson,  of  exercising  any  undue  influenc 
the  testator,  and  we  see  no  grounds  for  even  suspectis 
when  performing  such  kindly  services  as  she  rendered 
testator  about  the  time  he  made  his  will  she  made  any  use 
opportunities  to  improperly  bias  his  mind  in  her  &vour 
disadvantage  of  those  in  whose  &vour  he  had  already  i  i 
previous  will.     The  fact  that  the  kindness  of  the  plaintiff  I 
testator  when  he  was  ill,  may  have  improperly  induced  1  i 
make  a  wiU  in  her  favour  to  the  disadvantage  of  those  i 
greater  claims  upon    him   he  had  already    acknowledg  i 
making  a  wiU  in  their  &vour,  would  not  constitute  si ; 
undue  influence  as  the  law  recognises  as  a  legitimate  cai3 1 
setting  aside  a  will.     As  Sir  James  Hannen  observes  in  tl  \ 
of  Wingrave  v.  Wingrove  (11),  *'  great  misapprehension  ex:  \ 
to  what  constitutes  undue  influence  arising  from  the  par ; 
form  of  the  expression.^'     '^  We  are  all  familiar,''  he  says, 
the  use  of  the  word  influence.    We  say  that  one  person  1 
unbounded    influence    over    another,    and   we    speak    o:: 
Influences  and  good  influences ;  but  it  is  not  because  one  ]] 
bas  unbounded  influence  over  another,  that   therefore 
exercised,  even  though  it  may  be  very  bad  indeed,  it  is  i 
luflueuce  in  the  legal  sense  of  the  word*     To  give  you 
fUugtratione  of  what  I  mean,  a  young  maa  may  be  caught  i 
toils  of  a  harlot  who  makes  use  of  her  inflaence  to  induce  Is 
make  a  will  in  her  favour,  to  the  excluBion  of  hia  relativei 
(11)  L,S.  11  Prob,  Dir.  S2. 
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^^^'  is  unfortunately  quite  natural  that  a  man  so  entangled  shoald 
Watsok  yield  to  that  influenoe^  and  confer  large  bounties  on  the  person  with 
KifiKiDoi  ^bom  he  has  been  brought  into  such  relation  ;  yet  the  law  does 
^^^  not  attempt  to  guard  against  those  contingencies,  A  man  may 
be  the  companion  of  another^  and  may  encourage  him  in  evfl 
courses^  and  so  obtain  what  is  called  an  undue  influence  over  him, 
and  the  consequence  may  be  a  will  made  in  his  favour.  Bat 
that  again^  shocking  as  it  is^  perhaps  even  worse  than  the  other, 
will  not  amount  to  undue  influence.  To  be  undue  influence  is 
the  law  there  must  be — ^to  sum  it  up  in  a  word — coercion*  It 
must  not  be  a  case  in  which  a  person  has  been  induced^  by  means 
such  as  I  have  suggested.,  to  come  to  the  conclusion  that  he  or 
she  will  make  a  will  in  a  particular  person's  favour,  becanse  if 
the  testator  has  only  been  persuaded  or  induced  by  considerationfi 
which  you  may  condemn  really  and  truly  to  intend  to  give  his 
property  to  another,  though  you  may  disapprove  of  the  act,  yet 
it  is  strictly  legitimate  in  the  sense  of  its  being  legal.  It  is  only 
when  the  will  of  the  person  who  becomes  a  testator  is 
coerced  into  doing  that  which  he  or  she  does  not  desire 
to  do  that  it  is  undue  influence.  The  coercion  may,  of 
course,  be  of  different  kinds ;  it  may  be  in  the  grossest  form, 
such  as  actual  confinement  or  violence,  or  a  person  in  the  last 
hours  of  life  may  have  become  so  weak  and  feeble  that  a  very 
little  pressure  will  be  sufficient  to  bring  about  the  desired  result; 
and  it  may  even  be  that  the  mere  talking  to  him  at  that  stage  of 
illness  and  pressing  something  upon  him,  may  so  fatigue  the  brain 
that  the  sick  person  may  be  induced,  for  quietness  sake,  to  do 
anything.  This  would  be  equally  coercion,  though  not  actual 
violence.'^  He  also  adds  that ''  It  is'  not  sufficient  to  establish 
that  a  person  has  the  power  unduly  to  overbear  the  will  of  the 
testator.  It  is  necessary  also  to  prove  that  in  the  particular  case 
that  power  was  exercised,  and  that  it  was  by  means  of  the 
exercise  of  that  power  that  the  will,  such  as  it  is,  has  been 
produced."  The  direction  to  the  jury  of  Sir  J.  P.  WUde  on  the 
question  of  undue  influence  in  the  case  of  Hail  v.  Hcdl  (12)  is  to 
the  same  effect.  "  To  make  a  good  will,'*  he  says,  "  a  man  must; 
be  a  free  agent.     But  aD  influences  are  not  unlawful.    PersaasioQ, 

(12)  L.  K.  1  P.  and  D.  482. 


appeals  to  the  affections  or  ties  of  kindred,  as  a  sentii^ 
gratitude  for  past  services,  or  pity  for  future  destitution] 
like — ^these  are  all  legitimate,  and  may  be  fairly  pressej 
testator.     On  the  other  hand,  pressure  of   whatever  chi 
whether  acting  on  the  fears  or  the  hopes,  if  so  exertec 
overpower  the  volition  without  convincing  the  judgmei 
species  of  restraint  under  which  no  valid  will  can  be  madej 
portunity,  or  threats  such  as  the  testator  has  not  the  cou| 
resist,  moral  command  asserted  and  yielded  to  the  sake  oi 
and  quiet,  or  of  escaping  from  distress  of  mind  or  social  d| 
fort — these,  if  carried  to  a  degree  in  which  the  free  playj 
testator^s  judgment,  discretion,  or  wishes  is  overborne,  wi| 
stdtute  nndue   influence,   though    no   force    is   either  u$ 
threatened.     In  a  word,  a  testator  may  be  led,  but  not  d| 
and  his  will  must  be  the  offspring  of  his  own  volition,  ai} 
the  record  of  someone  else's.*'     Applying  the   law  so  o 
expounded  by  the  learned  Judges  in  the  cases  from  whi( 
have  quoted^  to  the  facts  of  this  case  we  see  no  evidence  ' 
ever  that  Mrs.  Watson  exercised  any  such  power,  if  indee 
possessed  it,  unduly  to  overbear  the  will  of  the  testator  j 
khough  we  do  not  say  that  the  exercise  of  such  power  ma 
be  inferred,   where,   as   in   Callaghan  v.   Myers  (18)  then 
abundant  facts  from  which  the  inference  may  be  drawn, 
are  not,  in  this  case,  any  such  facts  as  warrant  us  in  drawii 
inference  of  that  kind.     The   case,  therefore,  turns  upon 
question  whether  the  testator,  at  the  time  he  made  his  will 
of  testamentary  capacity.     The  burden  of  proof  that  the  tee 
was  of  testamentary  capacity — ^in  other  words,  of  sound  n 
memory,  and  understanding — ^in  this,  as   in   every  other 
of  the  kind,  lies  on  the  person  seeking  to  establish  the 
The  evidence  relied  upon  in  this  case  by  the  plaintiff  ae 
porting  his  contention  that  the  testator  was  of  sound   ii 
^  memory,  and  understand  in  gj  is  to  the  effect  that  for  some  m : 
prerious    to    his     making    his    will    he    had    refrained 
driaking  to  exoeas^  and  that  he  then  appeared  to  Mrs. 
^u  to  be  in   perfect  possession  of  hia    faculties.     Thert' 
also  the  evidence  of  Mrs.  Watson,  of  a  little  girl  who  i^: 

(ISJ  1  N.S.W  E.  36. 
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upon  him,  and  of  a  medical  man  who  attended  him  for  ilhiesa 
five  months  before  his  death,  to  the  effect  that  from  that  tdmetill 


Watson 
Kbbbidos    ^  death  he  appeared  sober  and  sane.    The  evidence^  however^ 

\Vir«. 
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chiefly  relied  apon  as  establishing  his  testamentary  capacity  wm 
the  evidence  of  the  clerks  in  the  solicitors'  office  where  his  will 
was  prepared,  some  of  whom  saw  him  upon  two  occasions,  and 
who  all  agreed  in  stating  that  when  he  gave  his  instractions  for' 
the  will  in  the  plaintiff's  favonr,  and  when  he  afterwards  signed 
it^  he  appeared  to  them  sober  and  remarkably  intelligent  for  & 
man  of  his  great  age.     The  answer  to  all  this  on  the  part  of  the 
defendants  is,  first,  that   the  will  sought  to  be  estabhshed  bj 
the  plaintiff  is   an  inofficious   will,   that  is,  one  not  founded 
upon   any  feelings  of  natural  affection,  or  sense  of  duty  and 
obligation,  but  one  in  favour  of  a  person  having  no  real  claim  upon 
the  testator.     Secondly,  that  the  testator  had  previously,  when 
clearly  of  sound  mind,  made  a  will  in  favour  of  those  to  whom  he 
was  bound  by  ties  of  affection,  and  who  had  moral  claims  upon 
him.     Thirdly,  that  subsequently  to  making  this  first  will,  he 
became  possessed  with  an  insane  delusion  that  the  benefieiarj 
under  the   first    will,    Mrs.    Eerridge,    or   her  husband^  had 
attempted  to  poison  him  with  the  view  of  hastening  the  acquisi- 
tion by  them  of  the  property  left  to  Mrs.  Eerridge  under  the 
will  in  her  favour.      That  the  testator  was  under  such  au  insane 
delusion,  that  he  left  Mrs.  Eerridge's  house  probably  under  thai 
delusion,  that  he  remained  under  it  not  only  whilst  he  was  ill  and 
when  Dr.  MacEellar  attended  him  at  Mrs.  Murphy's^  but  that  he 
remained  under  it  afterwards  when  he  recovered,  is  abundandf 
clear.     It  further  appears  that  on  Eerridge  visiting  him  at  Mrs. 
Murphy's  and  asking  him  how  he  was>  he  replied, '' I  am  not 
dead  yet^"  and  on  Eerridge  asking  him  what  he  meant,  the 
testator  replied,  "  It  is  no  use  talking  about  it ;  you  know  what 
it  is  all  about^"  and  beyond  this  answer  he  would  give  Eerridge 
no  satisfaction.     Whether  this  was  before  or  after  Dr.  MacEellar 
told  him  he  was  a  wicked  old  man  to  entertain  such  an  idea,  does 
not  clearly  appear ;  but  it  is  clear  that  after  he  had  sufficientij 
recovered  to  visit  his  wife  at  Eerridge's,  he  was  still  under  the 
influence  of  the  same  delusion,  for  he  was  overheard  to  say  to 
his  wife  'Hhey  won't  kill  you,"  and  ''I  am  not  dead  yet,"  the 


latter  being  exactly  the  expression  he  had  nsedto  Eerridi 
time  before.     On  being  asked  by  Mrs.  Eerridge  snbBeqi|| 
state  to  her  what  he  had  said  to  strangers  in  ref erendj 
getting  drugged^  he  made  no  reply^  bnt  took  np  his  1 
walked  ont  of  the  honse :  thns  refusing  to  give  Mrs.  Kerrw 
erplanation^  just  as  he  had  refused  her  husband  previously] 
this  time  he  never  visited  Eerridge's  house^  though  his  M 
lying  there  bedridden^  and  it  appears  that  Ids  animosity 
the  Eerridges  continued  up  to  the  time  of  his  deaths  as^  ii 
his  death-bed^  he  refused  to  allow  the  plaintiff  to  send  | 
Eerridge.      It  has  been  suggested  that  his  hostility  <| 
Eerridge  arose  from  his  taking  offence  at  her  not  visiting  hi; 
he  left  their  house^  and  she  had  become  aware  that  he  was  aC 
her  of  attempting  to  poison  him.      But,  as  Sir  William  M\ 
points  out,  he  must  have  either  known  that  she  had  good 
for  keeping  away,  or  his  delusion  was  complete.     It  w 
enough,  however,  for  the  plaintiff  to  suggest  that  this  su] 
cause  of  offence  was  the  reason  for  a  fresh  will  to  th 
advantage  of  Mrs.  Eerridge.     It  lies  upon  the  plaintiff  to 
that  the  delusion  under  which  the  testator  was  undou 
labouring  for  some  time  did  not  exist,  and  did  not  influenc 
at  the  time  he  made  the  will  now  in  dispute.      Sir  A.  Ooc  I 
in  the  case  of  Banks  v.  Ooodfellow  (14),  clearly  lays  down  v 
essential  in  a  person  exercising  the  power  of  disposing   : 
property  by  will.     ''  It  is  essential,'*  he  says,  "  to  the  exer : 
snch  a  power  that  a  testator  shall  understand  the  nature 
act  and  its  effects ;  shall  understand  the  extent  of  the  pr : 
of  which  he  is  disposing ;    shall  be  able  to  compreheni  I 
appreciate  the  claims  to  which  he  ought  to  give  effect,  anc 
a  view  to  the  latter  object  that  no  disorder  of  the  mind 
poison  his  affections,  pervert  his  sense  of  right,  or  prove:  i 
exercise  of  his  natural  faculties — that  no  insane  delusion 
influence  his  will  in  disposing  of  his  property  and  bring  a1 
diflposal  of  it  which,  if  the  mind  had  been  sound,  would  no 
been  made.     Here,  then,  we  have  the  degree  of  mental   | 
wluch  should  be  iosiBted  on.     If  the  human  instincts  and 
taoBi,  nr  the  moral  sen  Be,  become  perverted  by  mental  di  ! 
(H)  L.E.  6  Q.H.  665. 
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^^^-  if  insane  snspioioa  or  aversion  take  the  place  of  natural  affection; 
Watson  if  reason  and  judgment  are  lost^  and  the  mind  becomes  a  prey 
KtuBiBOK  ^  insane  delusions  calculated  to  interfere  with  and  disturb  its 
^^^  functions,  and  to  lead  to  a  testamentary  disposition  due  only  to 
their  baneful  influence — ^in  such  a  case  it  is  obvious  that  tiie 
condition  of  the  testamentary  disposition  fails^  and  that  &  will 
made  under  such  circumstances  ought  not  to  stand."  That  Ae 
testator  was  for  some  time  under  a  delusion  that  perverted  his 
human  instincts  and  affections^  that  insane  suspicion  and  aversioB 
had  taken  the  pl^ce  of  natural  affection^  is  clear  beyond  all  donbt. 
This  being  so,  the  observations  of  Sir  A.  Oockhwm  in  the  case 
before  cited  apply  with  great  force.  ''No  doubt,"  he  says, 
''  where  the  fact  that  the  testator  has  been  subject  to  any  inssDe 
delusion  is  established,  a  will  should  be  regarded  with  great 
distrust,  and  every  presumption  should  in  the  first  instance  be 
made  against  it.  Where  insane  delusion  is  once  shewn  to  have 
existed  it  may  be  difficult  to  say  whether  the  mental  disorder 
may  not  possibly  have  extended  beyond  the  particular  form  or 
instance  in  which  it  has  manifested  itself.  It  may  be  equally 
difficult  to  say  how  far  the  delusion  may  not  have  influenced  tiie 
testator  in  the  particular  disposal  of  his  property.  And  the 
presumption  against  a  will  made  under  such  circumstances 
becomes  additionally  strong  where  the  will  is,  to  use  the  terms 
of  the  civilians,  an  inofficious  one,  that  is  to  say,  one  in  which 
natural  affection  and  the  claims  of  near  relationship  have  been 
disregarded."  In  this  case  not  only  is  the  will  sought  to  be 
established  of  an  inofficious  character,  but  the  testator,  when 
undoubtedly  sane,  made  a  will  in  favour  of  the  objects  of  his 
affections.  Under  all  these  circumstances  it  is  the  duty  of  the 
plaintiff,  as  laid  down  by  Sir  James  Hannen  in  the  case  of 
Boughton  v.  Knight  (15),  to  satisfy  the  Court  that  at  the  time  the 
testator  made  his  will  he  was  free  from  his  delusion,  or  free  from 
its  influence.  In  this  case  the  plaintiff  has  adduced  no  satis- 
factory proof  to  our  minds  that  the  testator  had  got  rid  of  the 
insane  delusion  under  which  he  was  for  some  time  undoubtedly 
labouring.  On  the  contrary,  his  giving  up  visiting  his  BoSemg, 
bedridden  wife  at  Kerridge's  house,  his  statement  when  he  made 

(15)  L.B.  8  P.  &  D. 


ais  last  will  tnat  ne  wished  to  give  his  propertj  to  tH 
deserved  it^  and  not  those  who  did  not^  and  his  contini 
fcility  to  Mrs.  Kerridge  up  to  the  time  of  his  deaths  all  1 
fche  conclusion  that  he  remained  under  that  delusion  to  J 
It  is  true  that  at  the  time  he  made  his  will  he  seemed  | 
enough  to  understand  what  he  was  doings  but  that  is  i 
that  he  was  not  at  that  very  time  acting  under  the  inflQ 
his  insane  delusion.     The  testator's  conduct  in  this  casej 
shews  that  he  had  sufficient  reason  left  to  suggest  to  l| 
means  of  injuring  those  whom  he  insanely  supposed  h^ 
to  poison  him,  and  sufficient  force  of  will  to  carry  hi$ 
plan  of  revenge  into  execution.     Experience  teaches  that 
people,  acting  under  delusion^  often  take  their  lives^  witl 
precaution  to  secure  the  effectual   result   of  their   insane 
against  thorns  el  veSj  but  such  cunning  and  cautiousness  in  | 
prove  that  they  are  not  acting  under  the  iufluence  of 
dehisioDs.      In  short,   apparent  sanity  in  the  execution 
insane  conception  canuot  be  accepted  as  proof  of  sanity, 
plaintiff,  therefore,  having  failed  to  satisfy  us  that  the  tt 
was  not  still  under  the  influence  of  his  insane  delusion  i 
time  he  made  the  will  in  question,  it  must  be  set  aside,   l 
there  is  no  reason  to  suppose  that  Mrs.   Watson  exercisei 
imdue  influence  over  the  testator  we  chink  that  the  costs   «; 
appeal,  as  also  all  the  costs  of  the  suit,  should  be  paid  out 
estate. 

Appeal  dismused.     Costs  ( 
the  estate. 

Solicitors  for  plaintiff :  Allen  §*  Allen* 
Solicitor  for  defendants  :  Dickson* 
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March  29.     PraeHe^—P^m^n  of  FuU  Camri  in  term  to  be  ewercieed  by  Jud^e  t»  wtmHam^ 
Order  of  FuU  Court  dieckaryed  by  Jmdge—^  Vic,  Ko.  22,  s.  27—Aitaeimewt 
C.J.  Eq.         for  non-payment  of  coete^Sqnity  Act  of  ISSO^Mulee  of  Conrt^InJkerent  jwru^ 
dietion  of  Conrt  of  BquU^'-ControUed  by  ruUe—B.  R,  104, 167,  177, 181. 

On  the  last  day  but  one  of  term  the  Full  Court,  on  an  «v  parte  applicatioD 
by  the  defendant,  ordered  an  attachment  to  issue  against  the  pia.i«^#  for 
disobedience  to  the  order  of  the  Court  in  not  paying  the  defendant's  costs  of  la 
appeal  in  this  suit.  After  the  conclusion  of  the  term,  but  before  the  attadmisBt 
had  issued,  the  plaintiif  applied  on  notice  to  the  Chief  Judge  in  Equity  to 
discharge  or  Tsxy  the  order  for  attachment  made  by  the  Fvdl  Court  on  tiie 
grounds  set  out  below. 

Eeid,  by  the  Chief  Judge  in  Equity,  that  he  had  power  under  4  Vie.  No.  S. 
s.  27  (1),  to  entertain  the  application. 

RAd,  also,  that  as  the  Rules  of  Court,  made  in  pursuance  of  the  BqwOy  Act  of 
1880,  did  not  provide  for  remedy  by  attachment  in  case  of  disobedience  of  as 
order  for  the  payment  of  costs,  but  proyided  a  remedy  of  another  kind,  and  as 
the  Court  was  bound  to  regulate  its  practice  by  those  rules,  which  were  laid 
down  for  the  guidance  of  the  Court  and  of  suitors,  the  order  for  attaehmeat 
must  be  discharged. 

This  was  a  motion  by  the  plaintiff  to  discharge  an  order  for 
attachment  made  by  the  Full  Conrt  on  the  application  of  Wiu 
for  the  defendant  ex  parte.  The  order  which  the  plaintiff  soiight 
to  have  discharged  was  made  on  the  last  day  but  one  of  term, 
and  the  attachment  was  to  issue  on  Tuesday,  the  3rd  of  April 
The  facts  which  led  up  to  the  application  to  the  Full  Conrt  may 
be  shortly  stated  as  follows : — ^The  defendant  having  obtained  a 
rule  nisi  for  the  sequestration  of  the  plaintifPs  estate^  the 
plaintiff  filed  a  statement  of  claim  praying  for  an  injunction  to 
restrain  the  defendant  from  taking  further  proceedings  under 
the  rule  nisi.    The  injunction  prayed  for  was  granted  by  Matmah 

(1)  And  be  it  eDscted  (in  order  to  pre-  first  day  of  the  next  ensuing  term,  ssIaM 

vent  the  delay  and  consequent  mischief  the  Court  shall  then  othenriss  dxreet, 

which  might  otherwise  ensue)  that  ererj  and  the  like  power  shall  or  lawf nllj  say 

Judge  of  the  Supreme  Court  shall  in  be  also  exercised  by  any  single  Jnd^  in 

Taoation  hare  power  to  make  all  such  cases  of  eidgency  in  tenn.    Frofidsd 

orders  and  grant  all  such  writs  as  can  that  no  order  made  or  writ  gnoisd  as 

only  under  ordinary  circumstances  be  last  aforesaid  shall  oontinne  ia  foiee 

made  or  granted  respeotirely  by  the  after  the  then  next  ensuing  sittiig  ^ 

Court.    Provided  that  no  such  writ  or  in  Banco  of  the  Full  Cpurt. 
order  shall  continue  in  force  after  the 
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P. J.,  and  the  defendant  then  appealed  to  the  Fall  Court.     The        ^8^* 
Full  Court  dissolved  the  injunction  and  ordered  the  plaintifE  to       Sachb 
pay  the  defendant's  costs.     The  defendant  caused  a  copy  of  this   beaumont. 
decree  to  be  served  on  the  plaintiff,  but  it  was  admitted  that  the 
copy  served  was  not  indorsed  with  any  memorandum  as  required  by 
Rule  167  under  the  Equity  Act  of  1880.     The  defendant  having 
applied  to  the  Full  Court  for  and  obtained  an  order   for  the 
attachment  of  the  plaintiff  for  non-payment  of  the  costs,  the 
plaintiff  now  applied  to  the  Chief  Judge  in  Equity  under  4  Vic. 
No.  22^  s.  27,  for  an  order  discharging  the  order  for  attachment 
made  by  the  Full  Court  on  the  following  grounds  : — 

1.  That  the  Court  of  Equity  has  no  jurisdiction  to  attach  for 
disobedience  to  an  order  directing  the  payment  of  costs. 

2.  That  whereas  the  decree  as  drawn  up  ordered  that  the 
Master's  certificate  of  the  amount  due  to  the  defendant  for  costs 
after  taxation  should  be  served  on  the  plaintiff,  he  was  served 
only  with  a  copy  of  such  certificate. 

3.  That  the  notice  of  the  decree  served  on  the  plaintiff  was  not 
indorsed  with  the  memorandum  required  by  Rule  167. 

Lingen,  for  the  plaintiff,  in  support  of  the  application. 

Walker  {Wise  with  him),  for  the  defendant,  contra. 

Walker  took  a  preliminary  objection  that  as  the  order  which 
the  plaintiff  now  sought  to  discharge  had  been  made  by  the  Full 
Court  sitting  as  a  Court  of  Appeal  in  Equity,  there  was  no 
jurisdiction  in  a  single  Judge  to  discharge  or  vary  that  order. 

Idngen.  The  Full  Court  in  its  equitable  jurisdiction  sits  only 
as  a  Court  of  Appeal.  The  application  should  have  been  to 
your  Honour  first  of  all.  But  taking  it  as  an  order  which  the 
Full  Court  could  make,  by  4  Vic.  No.  22,  s.  27,  a  Judge  can  in 
vacation  exercise  the  same  powers  as  the  Full  Court  can  exercise 
while  sitting. 

[His  Honour.    Is  not  this  application  made  by  way  of  appeal  ?] 

No.  We  were  not  heard  before  the  Full  Court,  the  application 
having  been  made  ex  parte,  and  in  such  a  case  we  have  a  right  to 
N.S.W.B.,  Vol.  IX.,  Eq.  D 
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^^^'  come  in  and  apply  to  have  the  order  discharged.  As  the  Full 
Sachb  Court  is  not  sitting,  we  cannot  apply  to  the  Court  that  made  the 
Bkaumont.  order,  but  all  the  powers  of  that  Court  may  be  exercised  bj  a 
single  Judge  when  that  Court  is  not  sitting.  4  Vic.  No.  22  deals 
with  all  branches  of  the  Court's  jurisdiction.  Therefore  thfi 
Primary  Judge  is  included  in  expression  ''  every  Judge,"  in  8.27. 
On  attachment  the  offender  cannot  be  bailed,  so  Sachs  will  be  in 
gaol  for  six  weeks. 

Walker,  in  reply.  There  is  no  case  in  which  a  single  Judge  is 
able  to  discharge  an  order  made  by  an  appellate  Court,  which]); 
statute  (2)  must  consist  of  at  least  three  Judges. 

[His  Honour.  To  whom,  then,  should  the  application  be 
made  ?] 

To  the  Pull  Court. 

[His  Honour.  But  the  Full  Court  will  not  sit  again  for  six 
weeks,  and  meanwhile  is  the  plaintiff  to  remain  in  gaol,  even 
though  the  Full  Court  on  resuming  might  discharge  the  order  at 
once  ?  Suppose  an  order  for  imprisonment  had  been  made  on 
an  ex  parte  application  by  a  wilful  suppression  of  material  iacto, 
could  not  a  Judge  in  vacation  deal  with  such  a  case  under  s.  27  f 
The  gross  wrong  inflicted  under  such  circumstances  is  at  least  an 
indication  of  the  meaning  to  be  given  to  the  words  of  thesiatnto- 
By  the  construction  you  contend  for  the  process  of  the  Conrt  is 
made  an  instrument  of  oppression.] 

This  is  an  application  in  an  Equity  appeal,  and  so  most  bd 
heard  before  three  Judges. 

His  Honour.  I  am  clearly  of  opinion  that  I  have  powa*  to 
entertain  this  application;  and  I  also  think  the  application  for  an 
attachment  might  in  the  first  instance  have  been  made  to  me. 
If  this  order  had  been  made  by  the  Full  Court  in  time  to  enaUfi 
the  plaintiff  to  apply  to  that  Court  to  discharge  the  order  made 
ex  parte,  the  Full  Court  would  undoubtedly  have  entertained  ii 

(3)  Equity  Act  of  Idao,  B.  73. 
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application,  aud  would  then  have  had  before  it,  as  I  have  now,        ^^^- 

the  rules  t)f  that  Court  and  the  decisions  upon  those  rules.     I       Sachs 

think  that  under  4  Vic.  No.  22,  s.  27,  the  powers  which  may  be   beaumont. 

exercised  by  the  Full  Court  while  sitting  may  be  exercised  by  a 

single  Judge  when  the  Court  is  not  sitting.     That  is  the  case 

now,  and  I  therefore  think  that  I  have  jurisdiction  to  entertain 

this  application.     I  am  not  attempting  to  overrule  a  decision  of 

the  appellate  Courts  but  making  such  an  order  as  I  consider  the 

Full  Court  itself  would  have  made  if  the  rules  and  decisions  of 

the  Court  had  been  brought  before  it. 

Lingen,  after  stating  the  grounds  of  the  application  and  citing 
Hinde  v.  Blake  (8) ;  In  re  Brown  (4)  ;  Breden  v.  Breden  (5) ;  and 
Equity  Rules  104,  167,  177  &  181,  was  stopped  by  the  Court. 

Walker  admitted  that  the  notice  of  decree  was  not  indorsed 
with  the  proper  memorandum,  and  that  therefore  he  could  not 
support  the  order,  but  at  the  request  of  his  Honour,  proceeded 
to  argue  the  first  point  taken  by  the  applicant,  viz.,  that  the 
Court  of  Equity  in  this  colony  has  no  power  to  attach  for  dis- 
obedience to  an  order  directing  payment  of  costs.  He  then 
admits  that  Breden  v.  Breden  (4)  is  directly  in  point,  and  that 
he  is  therefore  bound  by  it,  unless  his  Honour  is  willing  to 
reconsider  that  case. 

[His  Honoub.  If  I  am  convinced  that  that  case  was  not 
correctly  decided,  I  will  act  independently  of  it.] 

The  Court  of  Equity  here  has,  apart  from  the  rules,  the  same 
inherent  power  of  compelling  obedience  to  its  orders  by  attach- 
ment as  the  Court  of  Chancery  had  in  England  before  the 
Debtors  Act;  and  before  that  Act  the  Court  of  Chancery  had 
power  to  enforce  an  order  for  payment  of  costs  by  attachment. 
Leaving  the  rules,  therefore,  out  of  the  question,  it  is  also  the 
practice  here.  Now,  the  rules  nowhere  expressly  take  away  the 
remedy  of  attachment  for  non-payment  of  costs.  The  utmost 
the  rales  do  is  to  provide  an  additional  remedy  ;  the  fact  of  that 
remedy  being  provided  does  not  operate  to  deprive  parties  of  the 
previously  existing  remedy  by  attachment. 
(3)  6  Beav.  481.  (4)  9  Jur.  N.S.  612.  (5)  1  N.S.W.  L.B  Div.  9. 

D  2 


62  CASES  m  EQUITY.  |>'.S.W.i. 

1888.  [His  Honour.     Is  not  attachment  rather  a  pnnishmeut  by  the 

Sachs       Court   itself  for   contempt   in    disobeying   its    orders  than  » 
Beaumont.  roD^^^y  to  be  enforced  by  the  party  in  whose  favour  the  ordff 
was  made  ?] 

That  it  is  a  remedy  as  well  as  a  punishment  is  shown  by  &£ 
case  of  Evans  v.  Bear  (6),  which  decided  that  the  Court  of 
Chancery  cannot  refuse  to  grant  an  order  for  attachment  in  cases 
where  the  Debtors  Act  does  not  apply. 

Lingen  was  not  called  on  to  reply. 

The  Chief  Judge  in  Equity.  In  this  case  the  Pull  CourUnfte 
last  day  but  one  of  term  on  an  ex  parte  application  by  the  defen- 
dant ordered  an  attachment  to  issue  against  the  plaintiff  for 
disobedience  to  an  order  of  the  Court  that  he  should  pay  die 
defendant  his  costs  of  suit.  I  gather  that  in  that  applicatioD 
the  attention  of  the  Court  was  not  drawn  to  the  Equity  Rules  op 
to  the  case  of  Breden  v.  Breden  (7).  The  matter  now  comes 
before  me  on  motion  by  the  plaintiff  to  discharge  that  order.  A 
point  was  raised  at  the  outset  by  the  defendant  that  I  had  no 
jurisdiction  to  entertain  the  present  motion,  and  with  that  point 
I  have  already  dealt.  Accordingly,  I  shall  now  proceed  to 
consider  the  reasons  put  forward  for  the  plaintiff  in  support  of 
this  motion.  The  first  ground  of  objection  to  the  older  of  the 
Full  Court  is  that  the  Court  of  Equity  in  this  colony  has  no 
jurisdiction  to  issue  a  writ  of  attachment  for  disobedience  to  an 
order  directing  the  payment  of  costs.  The  power  of  a  Court  of 
Equity  to  issue  a  writ  of  attachment  for  disobedience  to  its 
orders  is  part  of  the  inherent  jurisdiction  which  the  Court  has  to 
punish  for  contempt  of  Court — disobedience  to  an  order  of  the 
Court  being  merely  one  species  of  contempt.  But  though  the 
Court  may  have  inherent  power  to  enforce  obedience  to  all  ib 
•  orders  by  attachment,  that  power  in  particular  instances  may  be 
waived  by  the  Court,  and  if  it  is  so  waived  the  parties  are  not 
entitled  to  obtain  a  writ  of  attachment  in  order  to  assist  them  to 
enforce  the  orders  of  the  Court.  When  the  Court,  by  laying 
down  rules  for  its  own  guidance  no  less  than  for  the  guidance  of 
(6)  L.K.  10  Ch.  76.  (7)  1  N.S.W.  L.B.  Diy.  9. 


•nitors,  has  directed  the  course  of  practice  to  be  obseri 
Court  is  bound  by  those  rules,  and  the  only  remedy  1 
party  is  entitled  to  is  that  prescribed  by  the  rules.  He 
go  outside  those  rules  and  apply  to  the  Court  to  exerci 
power  or  jurisdiction  which  may  inhere  in  the  Court,  bu 
flie  Court  has  waived  or  abandoned  in  this  particular  inst^ 
prescribing  a  difEerent  remedy. 

The   rules   draw   a   clear   distinction   between   the   m 
enforcing  an  order  to  pay  money,  including  costs,  and  a^ 
to  do  some  act.     In  the  former  case  the  mode  is  by  a  | 
fi.  fa.,  in  the  latter  by  attachment.     The  only  exception 
former  case  is  where  money  is  directed  to  be  paid  into 
and  that  is  in  the  nature  of  an  order  to  do  an  act,  and  frc 
nature  of  it  cannot  be  enforced  by  a  writ  of  fi.  fa.     Whc 
party  disobeys  an  order  to  do  an  act,  the  Court  can  only  6 
obedience  by  attachment,  but  where  money  is  to  be  paid, 
oi  fi.  fa.  will  enable  the  parties  to  obtain  payment  just  as 
"Case  of  any  ordinary  judgment,  and  there  is  no  need  : 
attachment.     A  comparison  of  rule  177  with  rule  181  make 
distinction  abundantly  clear. 

This  construction  of  the  Equity  rules  was  laid  doiP^ 
Windeyer,  J.,  in  the  case  of  Breden  v.  Breden,  and  I  can  ad 
own  experience,  now  extending  over  a  quarter  of  a  centu 
this  Court.  I  cannot  remember  a  case  in  which  a  w 
attachment  was  ever  granted  for  non-payment  of  costs. 

I  remember  an  application  being  made  for  that  purpose 
late  Primary  Judge,  Mr.  Justice  Hargrave,  which  he  refus 
the  ground  that  he  had  no  power  to  make  such  an  ordei 

I  that  the  parties  had  no  right  to  apply  to  the  Court  to  exerc 
ertpaordiuary  jurisdiction  when  the  proper  remedy  was  pres( 
by  the  Rules  of  Court. 
I  express  no  opinion  as  to  whether  in  exceptional  cas* 
Coart  may  not  exercise  its  inherouL  juris  diction  to  attac 
disobedience  of  its  order  to  pay  money  or  costa.  No  excep 
*^ttinstances  are  shewn  to  exist  in  this  case. 

I  only  decide  that  the  rights  of  the  parties  and  the  ran 
applied  by  the  Court  in  ordinary  cases,  are  limited  b 
piactice  as  laid  down  in  the  rules. 


1888. 


Sachs 

V, 

Bbaumoxt. 
C.J.  Eq. 


March  0. 


C.J.  Eq. 


As  to  the  third  ^ound  of  objection  taken  by  the  plaintifi,  Mr. 
Walker  admitted  that  the  notice  o!  decree  was  not  iEdor&ed 
properly  as  required  by  rule  1 67^  and  that  on  that  ground  alone 
he  must  fail  to  uphold  the  order  of  the  Full  Court, 

For  these  reasons  I  think  the  motion  must  succeed,  and  I 
therefore  discharge  the  order  of  the  Full  Court ;  but  the  order  I 
now  make  will  have  to  be  meotioued  to  the  FuU  Court  on  the 
first  day  of  next  term. 

Order  discharged,  witk  cmts. 

Solicitors  for  plaintiff  :    Stephen ,  Laurenee  St  Jaques. 
Solicitors  for  defendant :  ^facna77lara  Sf  Norton. 


Thk  ATTORNEY-GENERAL  awd  Othkbs  v.  WEJ3B  and  Othkbs. 

Miintcipalities  Ad  o/  137C  (31  Vie.  No,  12) — Munieipaliitf,  the  vi>rpomte  h&if— 
Legal  pQsdtion  of  horou^h  councif — No  indixidvLol  iiabtliiy  o/  C4juii^il/«ff  ie 
suii/or  aeis  n/  e^uncU- -MumcipaiUy  neceM^artf  par^y  io  »«if — ^Mala  fidee  ^ 
corruption  not  alleged — If  land*  vetted  in  borough  cQUncil  the^  hold  iiM  s 
eorporation^Trti^iees — Breach  of  Cru^t. 

The  Attomey-Getier&l,  on  the  relation  of  certain  rate^payers  of  the  boroagb 
of  N.^  a?  informant^  aod  the  said  ratepajem  aa  plamtiB'^j  filed  &ii  infommtioQ 
and  slAtetn^nt  of  claim  against  the  members  of  the  borough  eouBcil  in  their 
individual  iiapa*city  for  an  iQ)iinctLoii  to  restrain  them  from  committitti  » 
ji  I  usance  on  lands  vested  in  the  borough  council  by  procUmation  for  a  public 
reserve <  The  statement  of  claim  further  prayed  that  certam  of  the  defendants 
—being  the  majority  of  the  coune;il  by  whose  vote  the  commifision  of  the  alleged 
tiuieance  wa^  iLuthorised — should  be  ordered  to  pay  the  costs  of  the  enit.  Hie 
auisance  was  alleged  to  have  been  committed  '*  nnder  the  dominatioa  of  the 
majority  of  the  cOunciL"     The  defendants  demurred  to  tlie  bill, 

Heldf  on  demurrer,  that  the  mombers  of  the  couneil  could  not  be  ma<le  tlie 
ftole  defendant-:,  and  be  sued  individually  in  resiject  of  their  votes  and  the  acis 
ol  the  t^unciK 

DsMtTRRKiL  Information  and  statement  of  claim  by  tie 
Attorney-fienei'al  at  tlie  relation  of  certain  ratepayers  at  the 
Ijoroijgb  of  Newcastle^  as  inftjrmantj  and  the  said  ratepayers  as 
plaiij tiffs,  against  the  members  of  the  borough  conncil  of  New- 
castle by  tbeir  individual  names  for  aa  injunction  to  restrain  the 
coutirinance  of  a  nuisance  alleged  to  have  been  committed  by  tbe 
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council  under  the  domination  of  certain  of  the  defendants  who       ^^^* 
formed  a  majority  of  the  council.     Prayer  for  an  injunction,  and    Att.-Gbh. 
that  the  defendants  who  constituted  the  majority  which  authorised      Wsbb. 
the  commission  of  the  nuisance,  might  be  ordered  to  pay  the 
costs  of  the  suit.     Demurrer  by  all  the  defendants  to  the  state- 
ment of  claim. 

The  circumstances  of  the  case  and  the  facts  alleged  by  the 
statement  of  claim,  and  admitted  by  the  demurrer,  are  so 
My  set  out  in  his  Honour's  judgment  that  it  is  unnecessary  to 
allude  to  them  further. 

Lingen,  for  the  defendants,  in  support  of  the  demurrer.  The 
suit  is  against  the  individual  members  of  the  borough  council  for 
acts  done  in  pursuance  of  a  vote  passed  by  the  majority  of  the 
council — that  is  to  say,  for  acts  of  the  council.  By  s.  27  of  the 
Municipalitiea  Act  (a)  the  borough  council  is  not  expressly  made 
a  corporate  body,  but  merely  represents  the  municipality,  which 
is  the  body  corporate.  Thus  the  acts  of  the  council  are  the  acts 
of  the  municipality,  of  which  the  council  is  the  representative, 
and  the  municipality  is  therefore  the  proper  defendant  to  a  suit 
in  respect  of  acts  of  the  council  alleged  to  be  illegal.  The 
majority  of  the  members  of  the  council  present  at  any  meeting 
of  the  council  exercises  the  powers  of  the  council  in  respect  of 
acts  ordered  to  be  performed  by  such  meeting.  There  is  no  case 
in  the  books  in  which  a  suit  has  been  successfully  instituted 
against  individuals  for  acts  done  by  them  in  a  corporate  capacity : 
Harman  v.  Tappenden  (1). 

As  to  the  contention  that  the  defendants  have  been  guilty  of  a 

breach  of  trust  in  permitting  a  nuisance  to  be  committed  on 

lands  held  by  them  in  trust  as  a  public  reserve,  there  is   no 

allegation  that  the  lands  are  vested  in  the  defendants  individually, 

and  if  they  are  vested  in  the  borough  council  they  must  be 

vested  in  them  as  a  corporation,  for  in  no  other  way  could  a 

borough  council,  as  such,  hold  lands, 

(a)  The  coancil  of  erery  manici-  of  the  body  corporate  of  such  munici- 
pality shall  in  and  for  aU  such  acts,  pality;  and  all  the  acts  and  prooeed- 
matters,  and  things  as  by  law  and  in  ings  of  such  council  shall  be  deemed  to 
eonf  ormity  with  this  Act  may  be  done  be  the  acts  and  proceedings  of  such 
or  Buffered,  be  the  sole  representatives    body  corporate. 

(1)  1  East  665. 


Att.-Gin. 
r. 


tvattserj  in  support  oi  tne  mTormation  ana  stat-ement  or  ciaiia. 
The  object  of  framing  the  suit  in  this  manner  ia  that  if  we 
succeed  the  costs  may  be  paid  by  the  individual  members  of  the 
council  who  are  responsible  for  the  nuisance  complained  of.  If 
the  municipality  is  made  defendant  in  this  suit  the  costs  in  the 
event  of  the  success  of  the  plaintiffs  would  have  to  be  paid  by 
the  municipality — f,e»,  out  of  the  rates — ^and  thus  the  persons 
who  cause  the  nuisance  are  placed  on  the  same  footing  as  those 
by  whose  efforts  it  is  abated.  In  principle  it  is  undoubtedly 
desirable  that  the  parties  responsible  for  the  commission  of  a 
nuisance  should  pay  the  coats  occasioned  by  the  proceedings 
which  have  to  be  taken  for  its  abatement.  I  admit  that  the 
individual  members  of  the  council  are  not  liable  in  an  action  for 
damages,  since  they  are  merely  the  agents  of  the  ratepayers;  but 
the  case  is  different  where  the  remedy  sought  is  an  injunction  to 
restrain  the  contmuanee  of  illegal  acts  committed  by  such  agents. 
Again^  as  to  s.  101  (6).  Can  the  majority  of  the  council  rely  on 
that  section  to  protect  them  in  the  commission  of  an  illegal  act  f 
Could  not  the  minority  bring  a  suit  against  the  majority  to 
restrain  thorn  acting  in  an  illegal  manner  ? 


[His  HoNOOB.     The  words  of  s.  101  are,  *rAll  acts  authorised 
or  required  by  law  to  bo  done."] 


(6)  AU  acta  Atithoriaed  or  required 
by  law  to  be  done^  and  all  questions  to 
be  decided  by  the  council,  aball  be 
done  and  decided  hj  the  majoritj  of 
the  members  pres^ut  at  anj  meeting 
duly  heldi  and  the  majority  of  the 
wbole  number  of  members  of  such 
council,  or  a  moiety  when  such  num- 
ber is  even,  ahall  be  a  quorum.  Fro^ 
Tided  that  if  there  be  not  a  qnorum 
ptesent  within  half  an  hour  after  the 
time  appointed  for  the  holding  of  any 
meeting,  or  if  it  nhall  appear  at  any 
time  during  the  holding  of  auj  meet- 
ing that  there  ia  not  a  quorum  of 
members  present,  the  mayor  shall  hare 
power  to  adjourn  anch  meeting  or 
intended  meeting  to  aome  other  day. 
And  all  meetinga  of  the  conticil  shall 
be  held  with  open  doors,  unless  it  shall 


become  necefsary  to  exclude  sttangers 
on  acoount  of  their  disorderly  conduct 
Provided,  however,  that  the  council 
shall  hare  the  power  of  e^oluditi^ 
straugerfl  while  a  mayor  is  being 
elected,  or  while  any  tenders  or  appli- 
cations for  any  work,  office,  or  em- 
ployment under  the  council  are  bcinf 
opened,  examined,  or  considered  j  or 
while  any  complaint  against  anj 
offlc^er  or  servant  of  the  council  is 
being'  enquired  into.  But  in  all  such 
eiises  the  result  of  all  such  electicas 
and  of  all  sueli  conaiderations  of  ten* 
ders  or  apphcatious,  and  of  all  such 
inquiries,  shall  be  announced  or  ^t^ted 
with  open  doors ;  and  an  entry  of  such 
result  shall  be  made  in  the  annate 
book  tg  be  kept  as  heTeinafter  pro- 
vided* 
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And  similar  words  are  used  in   s.   27.     On  the  ground  of        ^^^' 
public  policy  alone  the  Court  should,  if  possible,  decide  in  our    Att.-Gbn. 
favour.  Webb. 

[His  Honour.  Might  it  not  be  a  case  of  hardship  if  the 
majority  of  the  council  were  liable  to  be  mulcted  in  costs  for 
doing  an  act  which  they  bona  fide  believed  to  be  legal,  but  which 
eventually  turned  out  to  be  illegal  ?  In  such  a  case,  if  they 
alone  were  sued,  and  the  municipality  not  joined,  they  would 
have  at  least  to  pay  their  own  costs.] 

Not  necessarily ;  they  are  trustees,  and  would  be  entitled  to 
recoup  themselves  out  of  the  trust  estate — the  rates. 

[His  Honoub.  But  in  the  case  of  illegal  acts  done  by 
them  they  do  not  represent  the  municipality,  and  so  are  not  in 
the  position  of  trustees  at  all.] 

The  question  of  joining  the  municipality  is  not  raised  on  the 
demurrer — ^you  cannot  demur  for  want  of  parties.  It  cannot  even 
be  used  as  an  argument,  for  the  point  taken  by  the  demurrer  is 
that  the  members  of  the  council  cannot  be  sued  at  all ;  and  if  the 
Court  holds  that  they  can  be  sued  if  the  municipality  is  joined 
as  defendant,  the  demurrer  must  be  overruled.  By  omitting  to 
join  the  municipality  we  merely  forego  any  additional  remedy  we 
may  have  against  it.  With  regard  to  the  point  that  the  defen- 
dants have  been  guilty  of  a  breach  of  trust. 

[His  Honour.  By  the  Oazette  notice  the  land  is  said  to  be 
vested  in  the  borough  council.  Can  you,  then,  contend  that  these 
individual  defendants  are  made  trustees  ?] 

They  have  constituted  themselves  trustees  de  facto,  and  so  I  am 
entitled  to  sue  them  for  a  breach  of  trust  committed  on  the  trust 
estate.  It  is  sufficient  for  the  purposes  of  this  suit  that  the 
defendants  have  assumed  to  act  as  trustees  dejure.  He  referred 
to  tlie  following  authorities  :  Betts  v.  de  Vitre  (2)  ;  FergiLson  v. 
Wilson  (3)  for  judgment  of  Cairns,  L.J.,  at  p.  89 ;  Attorney- 
General  v.  Wilson  (4)  ;  Brice  on  Ultra  Vires,  p.  850. 

(2)  11  Jur.  NJ3.  9.  (3)  L.K.  2  Ch.  77.  (4)  Cr.  and  Ph.  I. 
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sense :  it  is  part  of  their  municipal  duties  to  look  after  tlie 
reserve.  By  s.  153  of  the  Municipalities  Act  (c)  they  have  to  pass 
by-laws  for  "generally  controlling  and  managing  public 
reserves."  The  council  itself  is  a  corporation  :  Conservators 
of  River  Tone  v.  Ashe  (6). 

On  the  14th  of  March  judgment  was  delivered  as  follows : — 

The  Chief  Judge  in  Equity.  In  this  case  the  Attorney-General 
at  the  relation  of  C.  B.  Ranclaud,  J.  Keightly,  D.  J.  Allen,  J.  Reid, 
and  H.  W.  Pinch,  as  informant,  and  the  relators,  as  plaintiffs, 
filed  their  information  and  statement  of  claim  against  G.  W. 
Webb,  C.  Christie,  J.  Thorn,  M.  J.  Maroney,  H.  Buchanan,  W. 
Henderson,  J.  Harris,  W.  J.  Gibb,  A.  Shedden,  W.  A.  Moore, 
J.  R.  Rodgers,  and  W.  J.  Gillain,  as  defendants.  The  informa- 
tion and  claim  state  (among  other  things)  the  dedication  of  40 
acres  of  land  in  Newcastle  as  a  reserve  for  public  recreation,  and 
that  by  a  Gazette  dated  the  8th  June,  1875,  the  Governor,  with 
the  advice  of  the  Executive  Council,  had  approved  of  the  reserve 
of  40  acres  being  vested  in  the  borough  council  of  Newcastle ; 
that  on  the  said  reserve  is  a  disused  shaft,  formerly  used  for  the 
purpose  of  working  coal  under  the  said  reserve;  that,  at  the 
date  of  the  matter  in  the  claim  mentioned,  the  defendants  con- 
stituted, and  they  still  constitate,  the  borough  council  of  the 
municipality  of  Newcastle ;  that  in  or  about  the  month  .  of 
September,  1887,  the  said  council,  by  a  vote  of  the  majority 
then  present,  consisting  of  the  defendants,  G.  W.  Webb,  C. 
Christie,  J.  Thorn,  M.  J.  Maroney,  H.  Buchanan,  and  J.  R. 
Rodgers,  overriding  the  wish  of  the  defendants,  who  constituted 
the  minority  then  present,  resolved  to  empty  the  nightsoil  taken 
by  the  council  from  the  various  dwelling-houses  in  their 
municipality  into  the  said  shaft,  and  the  said  council,  under  the 
domination  of  the  said  majority,  have  continued  to  empty,  and 
they  still  empty,  the  same  into  the  said  shaft ;  that  the  council 


1888. 


(c)  The  council  of  any  municipality 
may  from  time  to  time  make  by-laws 
for  the  following  matters,  so  far  as  the 
same  are  not  herein  expressly  pro- 
Tided  for,  and  may  from  time  to  time 

(6)  10  B.  &  C.  849. 


Att.-0»n. 

V. 

Webb. 


March  14. 


by  other  by-laws  alter  or  repeal  any 
such  by-laws,  namely,  for  generally 
controlling  and  managing  public  re- 
serves. 
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1888.  endeavoured,  by  covering  in  the  said  shaft  with  a  movable 
Att.-Gen.  cover,  and  by  leading  the  contaminated  water  in  the  said  gnlly 
Wbbb  ^^*^  ^^®  ocean  by  means  of  pipes,  to  reduce  the  nuisance  ;  that  it 
G  J  £  appears  from  the  circumstances  in  the  claim  stated,  and  it  is  the 
fact  that  the  manner  in  which  the  council  have  dealt  with  the 
said  nightsoil  has  occasioned  and  still  occasions  a  very  great 
nuisance  ;  that  the  council,  under  the  domination  aforesaid,  and 
against  the  will  of  the  defendants,  William  Henderson,  J.  Harris, 
W.  J.  Gibb,  William  J.  Gillain,  and  A.  Shedden,  refuse  to  abate 
the  said  nuisance;  that  in  the  circumstances  aforesaid  the 
defendants  are  seised  or  possessed  of  or  otherwise  well  entitled 
to  the  said  reserve  upon  a  public  trust  for  the  recreation  of  the 
inhabitants  of  Newcastle,  and  they  have  under  the  domination 
aforesaid  committed,  and  are  still  committing,  a  gross  breach  of 
their  aforesaid  trust.  The  prayer  of  the  information  and  claim 
is  for  an  injunction  to  restrain  the  defendants  from  emptying 
nightsoil  into  the  said  shaft  or  otherwise  disposing  of  the  same 
so  as  to  create  a  nuisance,  and  that  the  defendants,  G.  W.  Webb, 
C.  Christie,  J.  Thorn,  M.  J.  Maroney,  H.  Buchanan,  W.  A. 
Moore,  and  J.  R.  Bodgers,  may  be  ordered  to  pay  the  costs  of 
the  suit.  To  this  information  and  claim  the  defendants  jointly 
and  severally  demurred,  on  the  grounds : — 1.  That  it  is  contrary 
to  public  policy  that  members  of  a  corporate  body  should  be 
sued  for  the  acts  of  their  corporation,  on  the  ground  that  they 
had  voted  for  the  performance  of  that  particular  act,  where  no 
mala  fides  or  corruption  is  alleged  in  them  individually.  2.  That 
no  corruption  or  mala  fides  is  alleged  against  the  defendants,  nor 
in  any  account  sought  against  them.  3.  That  the  statement  of 
claim  does  not  allege  that  the  defendants,  as  individuals,  have 
done  or  threaten  to  do  any  nuisances  or  breaches  of  trust 
complained  of  in  the  statement  of  claim.  4.  That  members  of 
municipal  councils  are  not  responsible  to  Courts  of  law  for  votes 
they  give  bond  fide  on  questions  of  public  interest  or  duty.  5. 
That  the  consent  of  the  Governor  is  not  a  condition  precedent  to 
the  councirs  right  of  depositing  nightsoil.  In  the  summary  I 
have  given  of  the  statement  of  claim,  I  have  set  out  only  such 
facts  as  bear  on  the  question  whether  the  defendants  can  be 
sued  as  individual  members  of  the  borough  council,  and  have 
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omitted   those  portions   that   relate   in  detail  to  the   nuisance        1^88. 
complained  of,  as  the  demurrer  admits  the  fact  of  the  nuisance    Att.-Gen. 
being  created  as  alleged.    Under  the  Municipalities  Act  of  1 867,       Wbbb. 
section  25,  the  electors  of  the  municipality  are  created  a  body     q^  ^ 
corporate  under  such  name  as  the  Governor  shall  by  proclama- 
tion direct,  and  by  such  name  have  perpetual  succession  and  a 
common  seal,  and  be  capable  in  law  of  suing  and  being  sued,  of 
purchasing,  holding,  and  alienating  land^  and  of  exercising  all 
such  corporate  functions  and  doing  and  sufEering  all  such  acts 
and  things  as  by  law  and  in  conformity  with  the  Act  they  may 
be  entitled  to  exercise,  do,  and  suffer.     Section  26  enacts  that 
the  council  of  dvery  municipality  shall,  in  and  for  all  such  acts, 
matters,  and  things,  as  by  law  and  in  conformity  with  this  Act, 
may  be  done  or  suffered,  be  the  sole  representatives  of  the  body 
corporate  of  such  municipality  ;  and  all  the  acts  and  proceedings 
of  such  council  shall  be  deemed  to  be  the  acts  and  proceedings 
of   such   body   corporate.     Section    101   provides  that  all  acts 
authorised  or  required  by  law  to  be  done,  and  all  questions  to 
be  decided  by  the  council,  shall  be  done  and  decided  by  the 
majority  of  the  members  present  at  any  meeting  duly  held.   The 
borough  council,  therefore,  is  not  itself  the  body  corporate,  but 
is  its  sole  representative  j  and  its  acts  are  the  acts  of  the  body 
corporate.     A  municipality  cannot  be  sued  or  sue  in  the  name 
of  the  borough  council  of  the  municipality,  but  in  the  name  of 
the   municipality.     That   appears   to  be   the  legal  position  of 
borough  councils.     Throughout  the  statement  of  claim  fexcept 
in  the  last  paragraph)  the  acts  complained  of  are  alleged  to  be 
ihe  acts  of  the  borough  council.     And  '^  the  domination  of  the 
majority"  consists  only  in  the  votes  and  acts  of  the  council 
being  the  votes  and  acts  of  the  majority  as  provided  by  section 
101.     The  municipality  is  not  a  party  to  the  suit,  but  all  the 
members  of  the  borough  council  are  made  defendants,  although 
five  of  them  are   alleged   to  have   been   opposed  to   the  acts 
complained    of,    and     the    injunction    is   prayed     against    all 
the     defendants,     although     only    seven    of     the     defendants 
are  required  to  pay  the  costs.     All  the  defendants  join  in  the 
demurrer,  which  raises  the  question  whether,  under  the  circum- 
stances stated,  the  members  of  the  council  can  be  made  the  sole 
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^^^'       defendants  and  be  sued  individually  in  respect  of  tlie  votes  and 
ATT.-Gsir.    acts  of  the  council.     There  have  been  numerous  cases  in  this 
Wkibb.       Court   in   which  municipalities  have    been    guilty   of  creating 
C.J.  Eq.      nuisances  and  doing  other  illegal  acts,  yet  in  every  instance,  so 
far  as  my  researches  go,  the  corporation  has  been  made  defen- 
dant.    Mr.  Walker,  for  the  plaintiff,  cited  three  cases :  Fergustm 
V.  Wilson  (7) ;  the  Attorney-General  v.  Wilson  (8)  :  Belts  v.  de 
Vitre  (9).     In  all  of  these  the  company  or  corporation  was  made 
a  party.     The  decision  in  the  case  of  Ferguson  v.  Wilson  does 
not  affect  this  case,  but  a  dictum  of  Lord  Oaims  at  p.  90  was 
referred  to—"  That  to  restrain  the  doing  of  a  wrongful  act  by  a 
company  it  is  the  proper  course  to  make  the  directors  parties, 
because  the  company  must  act  throagh  the  directors,  and  the 
injunction  will  operate  upon  the  consciences  of  the  directors.*' 
This  is  a  mere  dictum  apart  from  the  decision  of  the  case,  and 
does  not  decide  that  the  directors  alone  should  be  defendants. 
There  are  numerous  cases  where  directors  are  added  as  defen- 
dants with  the  company,  especially  in  cases  of  injunction  and 
for  purposes  of  discovery.     I  think,  moreover,  there  is  a  dis- 
tinction between  the  members  of  a  borough  council  and  the 
directors  of  a  company.     The  directors  of  a  company  are  the  paid 
age  .ts  of  a  private  concern  carried  on  for  profit ;  the  members  of 
a  borcugh  council  are  public  officers  who,  when  elected,  are  com- 
pelled to  act  in  a  public  capacity,  without  fee  or  reward.     Even 
these  public  officers,  if  they  are  individually  guilty  of  a  wrongfal 
act,  may  be  added  as  defendants  to  answer  for  their  own  wrong- 
doing.    But  in  the  present  case,  as  I  have  pointed    out,  the 
corporation  is  not  made  a  party,  and  all  the  members  of  the 
council  are  made  defendants,  although  five  of  them  are  alleged 
to  have  been  opposed  to  the  acts  of  the  majority  complained  of. 
In  the  case  of  the  Attomey-Oeneral  v.  Wilson,  the  suit  was  by  the 
Attorney-Greneral,  at  the  relation  of  the  mayor,  aldermen  and 
burgesses  of  Leeds  (informants)  and  by  the  said  mayor^  aldermen 
and  burgesses  (as  plaintiffs)  against  five  members  of  the  said 
corporation  and  the  trustees  of  a  public  trust  fund  (as  defen- 
dants) in  respect  of  a  breach  of  trust  in  the  misappropriation  of 
the  said  trust  fund.     It  was  objected  that  the  corporation  could 
(7)  L.R.  2  Ch.  App.  77.  (8)  Cr.  and  Ph.  1.  (9)  11  Jur.  N.S.  9. 
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viewing  the  case,  is  that  the  members  of  the  governinjj 
the  corporation^  as  its  agents,  are  bound  to  exercise  itsi 
for  the  purpose  for  which  they  were  given,  and  to  proteJ 
rest  and  property ;  and  if  such  agents  exercise  those  funj 
the  purpose  of  injuring  its  interests  and  alienating  its  ] 
shall  the  corporation  be  estopped  in  this  Court  from  cosj 
because  the  act  done  was  ostensibly  the  action  of  thel 
tion  ?"     In  the  case  of  Betts  v.  de  Vitre  the  directors  w^ 
as    defendants,    together   with  the  company,  to  answ4 
infringement  of  the  plaintiff's  patent.    The  bill  charged 
directors  and  manager  had  all  of  them  personally  intei 
carrying  on  the  affairs  of  the  company,  and  in  the  infr^ 
of  the  letters  patent  of  the  plaintiff,  and  had  superinteij 
given  directions  to  workmen  and  others  in  manufactui 
material  complained  of ;  and  the  Court  held  that  the  < 
who  had  been  guilty  of  such  an  act,  and  could  be  made 
sible  for  it,  could  be  made  defendants  and  could  not 
themselves  under  the  plea  that  they  had  done  it  by  the  di 
of  a  limited  company.     These*cases,  therefore,  in  no  way 
the  plaintiff's  contention.     In  the  case  of  Bagshaw  v. 
Union  Railway  Company  (10),  objection  was  taken  that  t 
pany  ought  not  to  have  been  made  a  party.     The  Vic 
cellor  said,  "  The  acts  of  the  directors  of  which  the  bill  cc 
were  the  acts  of  the  directors  as  the  representatives  of  1 
pany,  and  as  •  such  were  the  acts  of  the  company  itsel 
object  of  the  suit,  among  other  things,  is  to  restrain  the  (! 
from  doing  the  act  complained  of,  and  the  company  wo 
be  bound  in  this  suit  unless  it  were   a  party  in  its  c 
character.     This  frame  of  suit  is  admitted  by  the  Couri 
only  means  of  binding  a  company  in  a  case  in  which  the 
arises  between  some  of  its  own  members  whether  that  wl 
company  is  abo  ut  to  do,  or  has  done,  is  a  lawful  act."    Alth : 
Vice-Chancellor  speaks  of  the  object  of  the  suit  being  to 
the  company,  the  prayer  of  the  bill  was  against  the  direc1« 
8onally.     In  Lindley  an  Partnership,  p.  964  (third  editio  i 
referring  to  suits  to  restrain  directors  from  improper    i 

(10)  r  Uatii  111. 
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1888.       learned  aathor  states: — "In  snch  cases  as  the  foregoing,  tlie 
Att.-Gek.    company  as  such  is  a  proper  party,  because  it  is  the  company  as 
Wkbb.      s^^^  which  is  sought  to  be  affected  by  the  decree  of  the  Ck>urt ; 
C.J.  Eq.     ^^^  *^®  directors  iudividually  are  proper  parties  because  they 
are  the  persons  to  be  affected  in  the  first  instance,  and  some 
decree  against  them  personally  is  also  usually  necessary.^'     The 
same  principle  is  laid  down  in  Brice  on  UUra  Vires,  pp.  485  and 
510.     So  far  I  have  dealt  with  the  case  only  as  between   the 
municipality  as  a  corporation  and  the  members  of  the  borougli 
council  as  the  representatiyes  of  the  municipaliiy  ;  but  there  is 
another  view  of  the  case  raised  by  the  2nd  and  13th  paragraphs 
of  the  claim,  that  the  reserve  is  vested  in  the  borough  conndl, 
and  that  the  defendants  are  seised  of  the  reserve  upon  a  public 
trust,  and  have  been  guilty  of  a  breach  of  the  trust.     A  demurrer 
only  admits  matters  of  fact  that  are  rightly  pleaded,  whereas 
the  allegation  in  tM  13th  paragraph  is  a  point  of  law.     The 
statement  in  paragraph  2  of  the  claim  is  that  *'  by  a  notice  in 
the  Gazette  dated  the  8th  of  June,  1875,  it  was  notified  that  his 
Excellency  the  said  Governor,  upon  the  advice  of  the  Executive 
Council,  had  been  pleased  to  approve  of  the  said  reserve  of  40 
acres  being  vested  in  the  borough  council  of  the  said  city  of 
Newcastle."     A  "  borough  council,"  as  such,  cannot  hold  lands 
unless  it  be  a  corporation  ;  and  if  these  lands  are,  in  fact,  granted 
by  the  Crown  to  the  "  borough  council"  (and  for  the  purposes 
of  this  demurrer  I  must  assume  that  they  are  duly  vested  in  the 
council),  I  am  of  opinion  that  the  borough  council  is  thereby 
created  a  corporation  by  implication  for  the  purpose  of  holding 
and  dealing  with  these  lands  as  a  public  reserve.     See  Gomferva- 
tore  of  the  River  Tone  v.  Ash  (11) ;     Ex  parte  Newport  Marsh 
Trustees  (12).     And  they  hold  the  lands  in  fee  without  the  word 
''successor,"    because    in    judgment  of    law  they    never   die. 
Bacon's  Abridgment,  sub.  tit.,  corporations  (B.)     That  being  so, 
the  defendants  individually  are  not  seised  of  or  entitled  to  th^e 
lands,  for  a  corporation  is  an   entity  different  from  the  members 
that  compose  the  corporation.     Nor  is  the  borough  council  as  a 
corporation  seised  of  these  lands  upon  any  trust.     In  the  case 
of  the  Mayor  and  Oommonalty  of  Colchester  v.  Low  ten  (13),  pp. 
(11)  10  B.  &  0.  349.  (12)  16  Sim.  346.  (13)  1  V.  A  B.  250. 


£iv§fo,  a  Clear  aisuncnon  is  arawn  oeDween  inrasi  ana  i 
purposes.      The    corporate    purpose    for    wliioh  the 
council  was  created  a  corporation  is  the  holding  these  ] 
public  reserve ;  and  creating  a  nuisance  on  the  reserve  i 
in  the  language  of  Lord  Eldon  in  the  above  case^  ''am 
the  corporate  purposes  for  which  the  property  was  hew 
it  is  contended  that  the  defendants^  though  not  truste6i 
have  acted  as  trustees  in  respect  to  these  lands^  and  \ 
can  be  made  responsible  for  a  breach  of  their  trust ;  { 
allegation  in  paragraph  13  is  that  ''in  the  circumstanc^ 
said  the  defendants  are  seised  of^  or  possessed  oi,  or  ol 
well  entitled  to  the  said  reserve  upon  a  public  trust,  ai{ 
have  under  the  domination  aforesaid  committed,  and  \ 
committing,  a  gross  breach  of  their  aforesaid  trust."   The 
stances  aforesaid  refer  to  the  Gazette  notice  of  the  vestin{ 
reserve  in  the  borough  council,  and  not  to  an  assumptioi 
trusts  by  the  acts  of  the  defendants.    The  13th  paragrapl 
claim,  therefore,  does  not  raise  the  question  of  a  breach  o 
I  have  come  across  two  cases  in  which  the  objection  U 
corporation  was  not  made  a  party  was  overruled  at  the  I 
— one  in  the  case  of  Daugava  v.  Bivaz  (14),  in  which  the  pi 
the  French  Protestant  Church,  in  London,  sued  certain  ] 
for  wrongful   dismissal.     The  church  was  an  old  corpc 
created  under  the  name  of  "  Superintendent  and  ministen 
church  of  the  Germans  and  other  foreigners  of  the  foui 
of  King  Edward  VI.,  in  the  city  of  London ;''  and  for 
years  the  corporation  had  not  been  put  up  by  the  appoint] 
members,  so  that  it  was  non-existent  at  the  time,  and  apai 
the  charter  of  incorporation  there  was  a  trust  fund  for  t 
port  of  the  ministers  of  the  church.     The  Court  ovemi 
objection  on  the  ground  that  "  it  would  be  inconsistent  ^ 
principles  of  Equity,  to  say  that  in  a  case  where  it  m 
assumed  that  a  breach  of  trust  has  been  committed  thif 
would  refuse  to  interfere,  because  the  corporation,  in  its  co 
capacity,   is  not    made  a  party,   the    objection   being 
technical  and  insuperable,  if  admitted*"     That  case  d 
support  the  plaintiff' b  conteDtions,  for  the  defendants  hi 

(14)  28   Beav.  233 
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1    ^^^'        g^i'^y  oi  a  breacli  of  trust,  and  tlie  corporation  could  not  be 

Att.-Qbn.    ma(]e  a  patty,  as  it  was  non-existent.     The  other  case  is  Otegofy 

WsBB.       ^*  Pdtchett  (15).     In  that  case  the  Court  held  that  the  company 

C.J.  Eq.     ^^^  ^^*  *  necessary  party,  because  (among  other  reasons)  the 

company  was  not,  in  the  proper  and  usual  sense  of  the  term,  a 

corporation,  and  because  the  company  was,  by  the  act  of  the 

directors,  put  an  end  to^  and  was  practically  in  course  of  winding^ 

up.     In  such  a  case,  no  doubt,  the  adding  the  company  as  a  party 

was  a  merely  technical  objection^  and  as  such  overruled*    For 

the  reasons^  I  am  of  opinion  that  this  suit  has  been  improperly 

framed^  and  I  allow  the  demurrer^  with  costs. 

Demurrer  allowed,  toith  codt. 
Solicitor  for  plaintiff :  Brovm,  by  Ellis  ^  Mahinson. 
Solicitor  for  defendants  :  Baker,  by  Fergueeon. 


1887.  STOCKTON  COAL  MINING  CO.  LIMITED  v,  PLETCHEB  ahd  Othim. 

Sept,  19.  ^*>  having  acquired  by  possession  a  title  to  10  acres  of  land,  devised  all  bu 
property  to  his  trustees  on  the  trusts  of  his  wilL  The  beneflciarias  under  tlu 
p^  Q^  will  entered  into  an  agreement  for  partition,  by  which  "  the  properties  al  Uie 
North  Shore,  Newcastle,  known  as  Stockton  and  the  Stockton  farm,"  woe  to 
form  the  share  of  M.'s  daughter.  By  a  subsequent  deed,  two  parcels  of  liodU 
the  same  parish,  and  adjoining  the  piece  of  10  acres,  were  conveyed  to  S.*  m 
trustee  for  the  said  daughter  of  M.  The  deed  contained  no  general  wordi,  tad  did 
not  mention  the  piece  of  land  of  10  acres.  The  plaintiifs  claimed  to  be  entitled  to 
the  10  acres  under  a  lease  from  the  trustees,  who  were  appointed  to  suoeeed  S. 
as  trustees  for  M.'s  said  daughter. 

Seld,  that  the  trustees  had  no  estate  in  the  10  acres  under  the  deed  of  partilioB 
to  pass  the  lease. 

Seldf  also,  that  there  was  not  sufficient  evidence  to  justify  the  Comt  ia 
holding  that  the  deed  of  partition  did  not  represent  the  intentions  of  the  psriu* 
as  expressed  in  the  agreement. 

Decree  of  Mamnin^,  P.  J.,  reversed 

Tms  was  an  appeal  from  a  decree  of  Manning,  P. J.^  made  ib 
this  snit.  The  plaintiffs  in  their  statement  of  claim  prayed  for  an 
injunction  to  restrain  the  def endants^  their  servants^  or  agentsfrom 
boring  for  coal  and  sinking  shafts  on  certain  lands  described  in  the 

(16)  83  Beav.  696. 


statement  of  claim  as  a  piece  of  land  containing  by  admed 
7|  acres^  or  thereabouts^  situate  in  the  parish  of  Stdd 
county  of  Gloucester,  being  land  granted  to  one  T.  P. 
by  deed  of  grant  of  the  25th  of  February,  1843.     The 
alleged  that  one  Dr.  Mitchell  acquired  a  statutory  tH 
land  in  question,  as  against  McQueen,  by  undisturbed  poi 
that  by  his  will  he  devised  the  whole  of  his  real  esti 
trustees  upon  the  trusts  of  his  will ;  that  by  an  agreea 
partition  in  March,  1872,  all  the  parties  interested  ui 
will  agreed  to  a  partition ;  that  by  that  agreement  the  i 
Mrs.  Quigley,  a  daughter  of  Dr.  Mitchell,  was  described 
properties  at  the  North  Shore,  Newcastle,  known  as  Stoi 
that,  in  pursuance  of  the  said  agreement,  a  deed  was  ds 
by  which,  after  reciting  the  agreement,  the  hereditame^ 
prised  in  the  third  schedule  of  the  deed  were  conveyed  \ 
Stevens,  as  trustee  for  Mrs.  Quigley ;  that  Messrs.  Bla 
Quigley,  who  had  taken  the  place  of  Stevens  as  trusteoj 
the  said  lands  to  one  Cowlishaw,  and  that  Gowlishaw  e: 
an  under-lease  in  favour  of  the  plaintiffs. 

The  defendants  set  up  a  documentary  title,  which  thej 
from  McQueen,  to  the  7^  acres  claimed  by  the  plaintiffs, 
2^  acres  adjoining,  and  by  way  of  counter-claim  praye: 
declaration  that  they  were  entitled  to  the  10  acres  thus  mi 
At  the  hearing  it  was  agreed  to  treat  the  case  as  if  the  pi 
had  originally  claimed  the  whole  10  acres,  and  as  if  thi 
been  no  counter-claim,  and  the  case  was  argued  accoi 
The  defendants  relied  not  only  on  the  documentary  titld 
by  them,  but  also  on  the  fact  that  the  land  in  question  • 
expressly  included  in  the  agreement  for  partition,  ai; 
excluded  from  the  deed  executed  in  pursuance  of  that  agr 
by  the  description  of  parcels  in  the  third  schedule, 
according  to  their  contention,  any  estate  which  Dr.  1\ 
might  have  had  in  the  lands  in  question  did  not  pass  no  i 
deed  of  partition  to  Mrs.  Quigley's  trustees,  but  passed 
the  agreement  for  partition  along  with  the  residue 
Mitchell's  estate  to  the  trustees  of  his  will  for  paymem 
debts  and  mortgages  due  by  Dr.  MitohelL  The  plain  i 
\-lAm  other  hand,  contended  that  the  words  in  the  agreen. 


Stooktoit 
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1887.  partition —  the  properties  at  the  JMorth  shore,  JNewcastiej  known 
a9  Stockton  *' — were  wide  enough  to  inclad©  the  land  in  disputej 
and  were  intended  to  do  so ;  and  tha6  the  fact  of  that  land 
being'  omitted  (accidentally,  as  they  alleged)  from  the  partition 
deed  in  no  way  prejudiced  the  right  of  the  plaintiffs  to  succeed, 
since  the  agreement  conferred  on  Mrs,  Quigley's  trustee  an 
equitable  estate  in  the  land  in  questiottj  the  legal  estate  in  which 
could  be  acquired  by  him  with  the  assistance  of  the  Court  of  Equity. 
The  Primary  Judge,  after  hearing  evidence^  came  to  the  conclusiou 
that  the  plaintiffs  had  established  both  the  possessory  title  of  Dr. 
Mitchell  and  their  own  title  in  the  landSj  and  decreed  accordingly; 
and  from  that  decree  the  defendants  appealed  to  the  Foil  Court. 
The  finding  with  regard  to  evidence  of  possession  ou  Dr. 
Mitchell's  part  was  not  reviewed  by  the  Full  Court,  their  judg- 
ment being  to  the  effect  that  even  assuming  that  Dr*  Mitchell 
had  a  good  title  by  possession  to  the  land  in  question^  that  title 
did  not  pass  by  the  deed  of  partition  to  Mrs.  Quigley'a  triisteesj 
who  had  therefore  no  power  to  lease  such  land  to  Cowlishaw. 
It  is  therefore  unnecessary  to  set  out  any  details  of  the  evidence 
as  to  Dr,  Mitchell's  possession  of  the  land. 
8epi,  19.  The  appeal  came  on  for  hearing  before  the  Full  Court 
(FaocbtTj  InkeSj  and  Defpbll,  JJ,)  on  the  19th  September,  1887, 


Salomom,  Q,C.  {Walker  with  him)j  for  the  defendantsj  in 
support  of  the  appeal. 

We  are  in  possession  of  this  land  under  a  documentary  title 
from  McQueen,  the  original  grautee^  and  we  got  into  possession 
without  force ;  it  is  impossible,  therefore,  for  the  plaintiffs  to 
succeed  in  ejecting  ua  from  the  land,  no  matter  how  loug  they  or 
their  predecessors  in  title  may  have  held  the  land  adversely : 
Ohwholm  V.  Oomino  (1)*  A  plaintiff  relying  on  a  title  by 
possession  cannot  eject  a  person  having  a  documentary  tftle  wLo 
has  obtained  possession  of  the  land  :  Sarneti  v.  Green  (2) ,  There- 
fore, even  if  Mitchell  did  acquire  a  title  by  possession  to  the 
landj  and  even  if  that  title  has  devolved  on  the  plaintiffs,  they 
cannot  eject  us  if  our  documentary  title  from  McQueen  is  a  good 
one.     We  contendj  however,  that  Cowli shawls  lessors  acquired 

(1)  5  N.S.W.  L.K  441.  (2)  4  K.S.W.  L,E.  £92, 


VOL.  IX.]  CASES  IN  EQUITY.  69 

no  title  to  these  lands  under  either  the  agreement  for  partition        1887. 
or  the  subsequent  deed.     The  third  schedule  of  the  deed  (which    Stockton 
describes   the   property   conveyed    to    Mrs.    Quigley^s   trustee)      Mihino 
necessarily  excludes  the  10  acres  now  in  dispute^  since  the  lands  v. 

described  in  it  are  the  two  adjacent  blocks  of  70  and  50  acres^ 
and  they  are  described  by  reference  to  the  boundaries  of  the 
land  in  dispute.  The  words  in  the  agreement  do  not  expressly 
or  necessarily  include  the  10  acres^  and  the  deed  was  executed  so 
shortly  after  the  agreement  was  entered  into  that  it  is  hardly 
conceivable  that  the  parties  intended  to  include  the  10  acres  in 
the  agreement  as  part  of  Mrs.  Quigley's  share^  and  then  omitted 
to  include  them  in  the  deed,  in  which  there  are  no  general  words. 

[Faucett,  J.  The  question  seems  to  be  whether  Mrs.  Quigley's 
trustees  have  such  a  right  under  the  partition  deed  or  agreement 
as  would  enable  them  to  bring  ejectment.] 

They  could  not  derive  such  a  right  if  our  documentary  title  is 
good. 

[Faucbtt,  J.  If  A.  acquires  a  good  title  by  undisturbed 
possession,  can  he  not  bring  ejectment  against  any  trespasser, 
whether  such  trespasser  be  the  original  owner  or  not  f  Is  not 
the  right  of  the  original  owner  extinguished  ?] 

No;  the  original  owner  is  merely  debarred  from  taking 
proceedings  to  recover  possession.  In  this  case  we  are  in 
possession,  and  so  have  no  need  to  take  proceedings.  The 
Statute  of  Limitations  deals  exclusively  with  the  right  of  a 
person  who  is  out  of  possession  to  recover  possession.  The  title 
conferred  on  the  person  in  possession  is  in  no  sense  paramount 
to  the  documentary  title.  As  to  the  agreement  for  partition, 
the  parties  have  put  their  own  interpretation  on  that  by  the  deed. 

Owen,  Q.C.  {George  Knox  and  W.  H.  Manning  with  him),  for 
the  plaintiffs,  in  support  of  the  decree.  The  title  under  which 
we  claim  is  as  follows : — Prior  to  Dr.  Mitchell's  death  Mrs. 
Quigley  married,  and  after  her  marriage  her  husband  settled  on 
her  all  the  property  to  which  she  might  become  entitled  under 
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^^^«       Dr.  Mitclieirs  will.     Stevens  was  tlie  trustee  of  that  settlement, 

Stocktov    and  when,  by  the  agreement  and  deed  of  partition,  the  undefined 

qq  share  of  Dr.  Mitchell's  properties,  to  which  she  became  entitled, 

_     ^'  was  ascertained,   that  share  was  conveyed  to  Stevens  as  suck 

Flvtcsbb.  '         ^  ^ 

trustee.  The  words  in  the  agreement  for  partition  describing 
Mrs.  Quigley's  share  are  "  the  properties  known  as  Stockton  and 
the  Stockton  farm,*'  and  if  at  the  time  of  his  death  Dr.  Mitchdl 
had  acquired  a  title  to  the  10  acres,  those  words  are  amplj 
sufficient  to  give  Mrs.  Quigley  or  her  trustee  an  equitable  estate 
in  the  10  acres,  which  could  be  converted  into  a  legal  estate  by 
means  of  a  suit  for  specific  performance.  The  Primary  Judge  has 
found,  as  a  matter  of  fact,  that  Dr.  Mitchell  had  acquired  a  title 
by  possession,  and  that  finding,  being  equivalent  to  a  finding 
by  a  jury,  will  not  be  disturbed  by  this  Court  unless  it  is 
demonstrably  wrong. 

Under  the  Statute  of  Limitations  the  right  of  the  origin^ 
owner  is  absolutely  extinguished :  Incorporated  Society  t. 
Richards  (3) ;  Scott  v.  Nixon  (4). 

Salomons,  Q.G.,  in  reply.  The  plaintiffs  are  not  entitled  to 
succeed  on  the  weakness  of  the  defendants'  title,  but  on  the 
strength  of  their  own.  If,  as  we  contend,  their  title  is  defectiTe, 
they  cannot  succeed,  however  weak  our  title  may  be.  The 
agreement  for  partition  is  ambiguous,  and  as  the  parties  hare 
interpreted  that  agreement  by  their  subsequent  deed,  the  Court 
will  not  interfere  with  the  deed.  The  deed  expressly  describes 
the  land  in  dispute  as  McQueen's  grant. 

\_Cur.  adv.  vuU,] 

j)ee.  I.  On  the  Ist  December  the  judgment  of  the  Court  was  delivered 

by  Faucett,  J.,  as  follows  : — 

Faucett,  J.  This  is  an  appeal  by  the  defendants  from  the 
decision  of  his  Honour  the  Primary  Judge  in  favour  of  the 
plaintiffs  in  the  suit.  In  their  statement  of  claim,  the  plainti& 
claim  an  injunction  to  restrain  the  defendants,  their  servants  and 
agents,  from  mining  and  boring  for  coal  and  sinking  shafts  in 

(8)  1  Dr.  A  W.  289.  (4)  3  Dr.  A  W.  405. 


certain    lands   mentioned   m  the   claim.     The  suit   i8 
equivalent  to  an  action  of  ejectment.     The  lands  in  qu< 
described  in  the  4th  paragraph  of  the  claim  as  7i  acroi 
^a  piece  or  parcel  of  land,  containing  by  admeasurement; 
isitaated   in   the  county  of  Gloucester  and  parish  of  f 
being  the  land  premised  to  Thomas  Potter  McQueei 
suance  of  instructions  from  the  Right  Honorable  the  8 
iof  State  for  the  Colonies,  and  of  which  he  was  auth^ 
^take  possession   on  the  13th  of  ffuly,  1830^  as    an   ai 
grant,  being  also  the  land  advertised  in  his  favour  in  the 
i    ment  Gazette  notice  dated  November  6,  1842,  and  grant^ 
m  said  T.  P.  McQueen  by  deed  of  grant  dated  the   25tl| 
'     February,  1843.     The  plaintiffs  claim  under  a  lease  for  ^ 
L  granted  by  John  Black  and  Daniel  Quigley  to  Mahbon  Col 
P  dated  the  10th  November,  1882,  and  assigned  by  Cowli 
f    the  plaintiffs  on  the  15th  July,  1883,  John  Black  and 
Quigley  being,  as  the  plaintiffs   allege,  the  owners  in 
I  the  lands.     The  defendants  in  their  statement  of  defenc 
the  rights  of  the  plaintiffs,  and  set  up  in  themselves  a 
the  whole  10  acres,  derived  from  Thomas  Potter  McQueei 
!  the  grant  to  him  of  1843,  and  by  way  of  counter-claim  : 
declaration  that  they  are  so  entitled.     At  the  hearing,  h(  i 
by  agreement  between  the  parties,  the  case  was  treated  as 
plaintiffs,  instead  of  the  7i   acres,  had,  in  their  stater  i 
claim,  originally  claimed  the    whole  10  acres  contaioed 
grant  to  T.  P.  McQueen,  and  as  if  there  were  no  countei 
and  it  was  so  argued  accordingly.     There  was  also  at  fin 
question  as  to  the  position  of  the  10  acres,  in  consequence 
want  of  certainty  in  the  description  ;  but  this  diflSculty  i  i 
over  by  an  admission  on  both  sides  that  the  land  in  questi  i 
accurately  located.      At  the   hearing   before   his   Hon( 
William  Manning  there  was  a  large  amount  of  evidence  g 
shew  possession   of  the   1 0  acres  in  the  late  Dr.  Mitche 
was  the  grantee  and  owner  of  70  acres  of  land^  which 
grant   are   described    ad    bounding    McQueen^s   grant 
north-east  and  south  sidesj  and  so  clearly  excluding  Mc(  | 
grant.     His  Honour,   having  heard   the   case   wifchtrnt    . 
Wj  without  going  into  a  minute  examination  of  the  m  . 


FamoetiJ. 


Stocktow    tion   of    the   whole,   and    has    found,   as    I   collect    from   his 

■mm  *  * 

Co.         judgment,  that  sach  eiridence  established  that  Dr.  Mitchell  had^ 
^-  bj  posBegsion,   and   by   force   of    the   Statute    of  lAmitatiom 

acquired  an  ownership  in  fee  in  the  10  acres.  As  part  ol  the 
evidencej  his  Honour  admitted  a  letter  found  amon^t  Dr. 
Mitchell's  papers  after  his  death.  It  was  written  to  Dr.  MitcheO 
hy  Mr,  Fisher  J  formerly  Potter  McQueen's  agent,  in  1846,  some 
years  after  he  had  ceased  to  19b  his  agent.  This  letter  I  am  of 
opinion  was  not  properly  admitted ;  and  indeed  his  Honour 
seems  to  think  so*  Mr*  Merewether  also  in  his  evidence  stated 
that  Dr,  Mitchell  told  him  he  had  purchased  the  land.  This 
evidence  I  also  think  wa  s  inadmissible.  But  with  all  respect  to 
his  Honour,  I  do  not  think  that  from  the  letter  referred  to  or 
from  any  other  portion  of  the  evidence  there  is  any  ground  for 
inferring  that  Dr.  Mitchell  had  purchased  the  10  acres  from 
T.  P,  McQneen.  His  Honour  seems  to  think  that  a  conveyance 
may  get  torn  np  which  may  not  have  been  registered  in 
consequence  of  there  being  no  Eegistration  Act  in  those  early 
times.  As  to  this  I  find  that  there  is  a  series  of  Segistraiion 
Acts  J  commencing  so  far  back  as  6  G.  4j  No.  22,  in  the  year 
1 825.  But  it  is  not  necessary  to  dwell  on  this,  for  the  latter 
may,  I  think,  possibly  go  to  shew  that  Dr.  Mitchell  had  thought 
he  had  purchased  or  was  willing  to  purchase,  or  to  take  possession 
of  land  which  he  knew  was  not  his,  but  which  was  neglected  hj 
the  real  owner.  But  however  this  may  be,  I  do  not  think  it 
necessary  to  esamine  the  evidence  as  to  possession^  although  I 
have  read  it  very  carefully  more  than  once,  inasmuch  as  hh 
Honour  has  had  the  great  advantage  of  seeing  and  hearing  the 
witnesses.  Under  such  ctrcum stances  I  would  feel  great  diffi- 
culty, even  if  T  were  inclined  to  think  so,  in  holding  that  his 
Honour  came  to  an  erroneous  conclusion  upon  that  evidence.  I 
should  certainly  not  disturb  his  finding  on  such  a  question 
of  fact  without  great  consideration.  If  the  evidence  aa 
to  possession  does  not  support  his  Honour's  findiug  on 
that  point,  I  do  not  see  how  the  plaintifia  can  succeed. 
But  assuming  that  his  Honour  was  right  in  holding  that 
Dr.  Mitchell  had,  at  the  time  of  his    death  in  1869,  acquired 
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by  poBseasion  and   by  force   of    the   Statute    of  Limitatimis,        i^^- 
a  fee   simple  in  the   10   acres^   as  against  the  grantee^  T.  P. 
McQueen^  and  those  deriving  ander  him,  it  by  no  means  follows 
that  the  plaintifiEs  can  succeed  in  this  suit.     The  plaintiffs  claim 
ander  John  Black  and  Daniel  Quigley,  who,  it  is  alleged,  are  the 
owners  in  fee  simple.     John  Black  and  Daniel  Qnigley  are  the 
trustees  of  Mrs.  Quigley,  a  daughter  of   Dr.   Mitchell.      Now, 
upon  the  evidence,  there  is  no  ground  for  saying   that   Mrs. 
Quigley  or  her  trustees  acquired  any  right  to  the   1 0  acres  by 
mere  transmission  of  Dr.  MitchelPs  possessory  right,  apart  and 
distinct  from  the  transmission  to  the  trustees  of   his  will.      She 
or  they,  it  is  clear,  can  only  claim  under  the  partition  deed,  or, 
a®  it  is  contended,  under  the  agreement   for  partition.      The 
whole  of  Dr.  Mitchell's  real  estate  was  by  his  will  devised  to  his 
taruBtees,  upon  the  trusts  of  his  will ;  and  if  he  had  acquired  by 
possession  a  right  in  fee  simple  to  the  10  acres  contained  in 
McQueen's  grant,  as  I  assume,  according  to  his  Honour's  finding, 
that  right  necessarily  passed  by  his  will  to  his  trustees.      Then 
cmme  the  agreement  dated  March,  1872,  by  which  all  parties 
interested  in    Dr.    Mitchell's    estate    agreed    to    a    partition. 
By  the  ^^i^th  paragraph  of  that  agreement  it  is  agreed  that  the 
residue  of  the  said  estate  of  the  said  Dr.  Mitchell,  not  particu- 
larised in  the  agreement,  shall  at  once  be  sold,  and  the  proceeds 
thereof  applied  towards  the  liquidation  of   the  debt  and  mort- 
gages due  by  the  said  James  Mitchell,  deceased.      So  that,  if 
MoQueea^B  grant  is  not  comprised  in  the  lands  so  distributed 
,&iziongBt  the  parties   to   that  agreement,   it  remained    in    the 
stees.     It  was,  therefore,  contended  that,  although  the  par- 
[tittoo  deed  clearly  does  not  include  McQueen's  grant  within  the 
pands  given  by  the  third  schedule  to  the  deed  to  Mrs.  Quigley' s 
Lirastee,  yet  that  by  the  agreement  for  partition  her  trustee  got  an 
[iiqmtable  right  to  the  land,  which  would   be  sufficient  in  equity 
Lto  entitle  the  plaintiffs  to  succeed.     The  words  in  the  agreements 
rhich  are  relied  on  are  "the  properties  at  the  North  Shore, 
lewcastle,  known  as  Stockton."     Now,  I  must  say  that  I  see 
[tio  evidence  worth  considering  to  shew  that  the  words  quoted 
.  mean  anything  more  than  what  is  expressed  in  the  deed  of  par- 
tition drawn  up  in  pursuance  of  the  agreement.     In  the  deed  it 
fiJS«W.E.,  VoL  IX.,  Eq.  F 
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1887.       is  stated  that  it  was  agreed  by  the  agreement  for  partition  that 
Stookton    the  entirety   of    the    hereditaments    comprised    in    the    third 
qq         schedule  to  the  deed  should  be  conveyed  to  the  said  Charles  J. 
Stevens^  as  trustee  for  the  marriage  settlements  of  Mrs.  Qniglej. 
Accordingly,  we  have  in  the  third  schedule — ^first,  a  piece  or 
parcel  of  land  in  the  parish  of  Stockton^  comprising  50  acres; 
then  Dr.  Mitchell's  grant  of  70  acres^  described  as   bounding 
McQueen's  grant  on  the  north,  east,  and  souths  thus,  as  I   hate 
said,  clearly  including  McQueen' s  grant.     Now^  I  am  at  a  loss 
to  see  why  the  Court  should  now  put  a  larger  constniction  on 
the  terms  of  the  agreement   than  the   parties  themselves  who 
were  interested  did  at  the  time,  while  the  matters  were  fresh  in 
their  minds,  and  when  they  so  distinctly  explained  and  construed 
by  the  deed  the  terms  of  the  agreement.     No  doubt  the  heredita- 
ments comprised  in  each  of   the  three    schedules   were   to   be 
conveyed  "with  their  appurtenances."^     But  it  would  require 
strong  grounds  before  we  could  hold  that  McQueen's  grant  should 
be  treated  as  an  appurtenance  of  Dr.  Mitchell's  grant  of   70 
acres.     If  it  were  clearly  shewn  that  it  was  intended  by  the 
parties  concerned  that  McQueen's  grant  should  be  included  in 
the  share  given  to  Mrs.  Quigley's  trustee,  I  am  far  from  saying 
that  the  Court  would  not,  on  a  proper  case  being  made   out, 
direct  the  deed  to  be  amended  according  to  the  real  intention. 
Dacre  v.  Gorges  (5).      But  from  the  execution  of   the  deed  in 
1872  down  to  the  commencement  of  this  suit  in  1884,  no   step 
whatever  was  taken  to  amend  the  deed.      Indeed,  during  the 
hearing  before  the  Primary  Judge,  an  affidavit  on   this  subject 
was  tendered,  but  rejected  by  his  Honour,  and  I   think  properly 
80.     Mr.  Merewether  also  says  that  he  does  not  know  how  the 
omission  occurred.     But  surely  such  evidence  would  not  at   this 
stage  justify  the  Court  in  taking  any  action  in  this  matter,  or  m 
treating    the    agreement    as    overriding    the    partition    deed. 
Indeed,  it  appears  to  me  that  this  partition  deed,  which  so  clearly 
mentions  the  ten  acres,  and  so  clearly  excludes  them  from  Mrs- 
Quigley's  portion — a  description  which  has  so  long  remained 
unquestioned — is  very  strong  and  cogent  evidence  against  the 
claim  of  the  plaintiffs.     In  reference  to  the  lease  to  Cowlishaw, 

(5)  2  S.  iS^  $.  4H. 


it  ma  J  be  mantioned  tbstj  when  deecribing  the  parcell 
singular  the  minesj  &c.f  of  coal  within  or  under  the 
parcels  of  land  in  the  parish  of  Stockton  particularly 
in  the  schedule^  we  find  added  the  wordsj  "  and  also 
under  all  other  the  lands  of  the  said  lessora  in  the 
Stockton^  adjoining  or  near  the  said  pieces  or  parcel 
and  which  may  not  be  included  within  the  boandari 
f«aid  description."      If  these   words  are   intended  t 
McQueen's  grant,  I  am  of  opinion  that  the  plaintiffs  hj 
no  authority  to  convey  it.     There  are  no  such  words  ifl 
tttioD  deed  or  in  the  agreement  for  partition.      I  find  i 
conveyance  from  Charles  Bob  ins  on  and  others  to  John  ^ 
Daniel  Quigley,  dated  April  20,  1885j  to  which,  being 
oommencemexit  of  the  suit,  I  pay  no  attention.      On  tl 
therefore,   I  am  of  opinion  that  the  plaintiffs   have  1 
establish  either  a  legal   or   an  equitable  title  to  thai 
question.      From   the  course  taken  during   the  argrt 
becvomei^  unnecessary  to  erpress  any  opinion  as  to  the  til 
the  defendants  allege  they  have  received  derivatively 
P.  McQueen.     I  am  of  opinion  that  this  appeal  must  be 
and  that  the  suit  must  be  dismissed  with  costs. 

A'ppeal  allowed — Suit   i 
with  coats* 

Solicitor  for  plaintiffs  ;  Joseph  Thompaan. 
Solicitors  for  defendants  :  Ahhati  ^  Allen. 
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JBa  GOUGH'S  ESTATE. 

1888.         Administraiion — CondiHondUy  pwrchaaed  land» — lVaii</er    to  admmiitrator — 
.       ■  Xotice  of  trust— ApptieatUm  fpr  leant  to  uU  real  eeUUe — CerH/icate  of  Crow% 

April  18.  aolieiter. 

C  J  En.  '^'  ^'  ^^  intestate,  being  poeaessed  of  certain  oonditionaUy-purcbaaed  lands 

in  this  colony.  His  estate  having  been  administered  to,  the  admiiiintratar 
applied  to  the  Crown  Solicitor  for  his  certificate  that  he  was  the  proper 
person  into  whoae  name  the  land  should  be  transferred.  The  Crown  Solicitor 
declined  to  give  his  certificate  unless  an  order  of  the  Court  were  obtained 
empowering  the  administrator  to  sell  the  said  lands,  the  Department  of 
Lands  b^ng  unable  to  take  notice  of  a  trust,  and  the  person  in  whose  name 
conditionally-purchased  lands  are  registered  being  able  to  dispose  of  them  as 
he  pleases. 

Seld,  by  the  Chief  Judge  in  Equity,  that  the  administrator  was  entitled  to 
have  the  lands  transferred  into  his  name  without  obtaining  the  order  applied 
for.    Leare  to  sell  refused. 

This  was  an  application  by  the  adminifitrator  of  the  estate  of 
Thomas  Gough,  deceased^  for  leave  to  sell  certain  conditionally- 
purchased  lands,  forming  part  of  the  real  estate  of  the  intestate. 
The  application  was  rendered  necessary  by  the  refusal  of  the 
Crown  Solicitor  to  grant  his  certificate  tbftt  the  administrator 
was  the  proper  person  to  whom  to  transfer  the  lands  standing 
in  the  name  of  the  intestate  in  the  books  of  the  Lands  Depart* 
ment  until  the  administrator  had  obtained  from  the  Court  leave 
to  sell  the  said  lands.  The  Crown  Solicitor  alleged  as  the  ground 
for  his  refusal  that  as  the  Department  of  Lands  could  take  no 
notice  of  a  trust  in  registering  a  transfer  of  conditionally- 
purchased  lands^  the  administrator^  by  obtaining  a  transfer  of 
the  lands  into  his  own  name^  was  enabled  to  deal  with  them  in 
every  respect  as  if  they  were  his  own,  thus  avoiding  the  effect  of 
the  rule  that  an  administrator  is  not  allowed  to  sell,  without  an 
order  of  the  Court,  land  belonging  to  the  estate  which  he  is 
administering. 

Scholes  for  the  applicant. 

ICur.  adv.  vnU. 

On  a  subsequent  day,  judgment  was  delivered  as  follows  : — 

His  Honour.  This  is  an  application  by  the  administrator  of 
the  estate  of  Thomas  Gough  for  leave  to  isell  the  real  estate  of 
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the   intestate.      The   administrator   alleges    that    there    is    no        ^^^- 
necessity  to  sell  for  the  purpose  of  administration,  nor  does  he  Re 

intend  to  sell,  but  that  he  is  obliged  to  obtain  the  leave  of  the  esta'ik. 
Court  before  he  can  obtain  a  transfer  of  certain  conditionally-  ^  j  « 
purchased  lands  into  his  name  as  administrator  of  the  intestate^s 
estate.  It  appears  that  the  Lands  Department  will  not  transfer 
without  the  certificate  of  the  Crown  Solicitor  that  the  applicant 
is  the  proper  person  into  whose  name  the  land  should  be  trans- 
ferred ;  and  the  Crown  Solicitor  declines  to  give  such  certificate 
without  a  previous  order  of  the  Court  giving  the  administrator 
power  to  sell,  because  of  the  rule  which  provides  that  an 
administrator  shall  not  sell  without  the  order  of  the  Court ;  the 
Crown  Solicitor  holding  that  as  the  Lands  Department  cannot 
take  notice  of  a  trust,  if  the  land  is  transferred  into  the  name 
of  the  administrator  he  could  sell  and  transfer  the  land  without 
such  order.  In  so  acting  the  Crown  Solicitor  is  doubtless 
anxious  only  to  give  effect  to  the  rule  of  the  Court,  and  properly 
declines  to  act  otherwise  unless  this  Court  decides  that  he  can 
grant  his  certificate  without  the  previous  order  of  the  Court 
empowering  the  administrator  to  sell.  I  have  given  this  matter 
a  great  deal  of  consideration  and  have  consulted  the  Ohief 
Jiistice  on  the  subject,  and  I  am  clearly  of  opinion  that  no  such 
order  is  necessary,  and  that  the  Crown  Solicitor  can  and  ought 
to  grant  his  certificate  without  such  order.  In  all  cases  where 
leave  is  granted  to  sell  for  purposes  of  administration,  the  Court 
makes  careful  enquiries  as  to  the  necessity  for  the  sale  and  as  to  ' 
the  quantity  of  land  required  to  be  sold,  and  gives  directions  as 
to  the  mode  of  carrying  out  the  sale,  and  as  to  the  disposal  of 
the  proceeds ;  but  in  an  application  of  this  kind,  where  the 
administrator  admits  that  he  does  not  require  to  sell,  and 
does  not  intend  to  sell,  no  such  inquiries  or  directions  can  be 
made  or  given,  and  the  administrator  is  given  carte  blanche  to 
sell  as  and  when  he  pleases,  and  to  dispose  of  the  proceeds 
iprithout  any  direction  by  the  Court.  Assuming,  as  I  am  bound 
to  do  at  present,  that  the  rule  is  one  which  it  was  competent  to 
the  Court  to  make,  if  the  administrator  should  sell  and  transfer 
tlie  lands  of  the  intestate,  without  the  leave  of  the  Court,  he 
would  be  guilty  of  maladministration,  and  a  purchaser  from  him 
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might  be  shewB  to  haTe  liad  notice  of  aach  maladministration ; 
whereas  J  if  theadministratorhad  obtained  the  leave  of  the  Conrt^  lie 
could  sell  and  dispose  of  the  land  as  he  liked.  So  that  the  order 
empowering  the  administrator  to  sell,  go  far  from  operating  as  apre- 
venti  v'e  to  maladmi  nistration  ^  would  afford  facilitiesf  or  it.  For  these 
reasons  I  must  refuse  to  grant  le^ve  to  »ellj  and  I  feel  sore  that, 
upon  this  decision,  there  wHl  be  no  difficulty  in  obtaining  the 
transfer  of  these  land»  into  the  name  of  the  administrator,  I 
deem  it  right  to  add  that,  in  mj  experience,  a  great  deal  of 
litigation  and  expense  has  been  incurred  by  reason  of  there 
being  only  one  form  of  transfer  of  conditionally -purchased  lands  ^ 
an  absolute  transfer  of  the  whole  of  the  estates  and  interest  of 
the  transferror,  and  that  no  notice  is  taken  of  any  trust,  nor  can 
any  caveat  be  lodged  against  transferring.  In  consequence  of 
this  the  person  in  whose  name  the  land  stands  in  the  books  of 
the  Lands  Department,  whether  he  be  a  trustee  or  holding  only 
a  partial  interest  or  limited  estate  in  the  land,  can  tiansfer 
absolutely,  unless  the  parties  apply  to  this  Court  to  restrain  such 
transfer.  I  ran  see  no  reason  why  tranrfer  of  conditionally- 
purchased  lands  in  the  Lands  Department  should  not  he  sur- 
rounded with  the  same  safeguards  as  transfers  under  the  Bed 
Property  Act 

Application  refnsed^ 
Solicitor  for  applicant ;  Curtis. 
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BAETON  V.  BAKK  OF  NEW  SOUTH  WALES. 

MoHga^if— Security— Bank  0/  N.8.W.  A€i  0/  1850,  $$.  2  ^  II— Bitnk  ©/  N^.W, 
Act  0/  IB&^— Power  of  hank  ti>  h^ld  land — Ah$olyA%  cowui^ance. 

Appeal  froDj  the  daclsion  of  Sir  W.  M.  Manning,  P  J.«  reported  6  N  S.W,  I^ 
Eq.  82, 

fl«Id,  by  the  Full  Coiirt  (fiCKis,  Dsv^mLL  and  FostcE^  JJ,)^  tcv^ramg  tfaf 
dedeioii  ol  Manning,  P  J.,  that  the  trantjAotion  of  the  SOth  July,  1874»  w«  not 
a  mortgagej  but  an  absolute  conFejance. 

HeU,  also,  followicg  the  Bank  of  NS,W.  -r,  CampbtiU  (L.K.  11  App.  Cu, 
193) J  that  there  w&e  nothing  in  iis  incorporating  Acte  whioh  took  awaj  troio 
the  hank  the  power  to  hold  land  abaolutely.      CLf^nwu^A^irUr^^tOO^ 

Deciaieit  of  Manning ^  P.J,,  rerefsed. 

This  was  an  appeal  by  the  defendant  bank  from  the  decision 

of  Mwnniif)^^  P*J.j  reported  previously.     The  facta  of  the  case 


will  be   found   fully   set  out   in   the   report    referrec 
following  grounds  were  stated  in  the  notice  of  appeal  :• 
indenture  of  the  20th  July,    1874,   in  the  pleadings 
was  in  form  and  operated  as  an  absolute  conveyanc 
was  intended  to^  and  did  absolutely  vest   in   the  defei 
interest  of  William  Barton  in  the  said  land  therein  ( 
for  the  sum  of  400Z.^  or  in  satisfaction  of  a  debt  of  tha 
2.  That  his   Honour  was   in   error   in  rejecting   the 
.  tendered  by   the   defendants   of    the   valire   of    the 
immediately  prior  to  the  said  indenture.     3.  That  the  d 
cannot^  under  the  circumstances^  be  called  upon  to  sul 
suit  for  redemption.    4.  That  even  admitting  that  the  di     • 
are  now  holding  the  said  lands  for  profit  and  not  for  n 
ment  only^  the  plaintiff,  as  the  representative  of  the  saic     ' 
Barton,  who  conveyed  the  said  lands  absolutely  in  the  y     i 
cannot  claim  any  interest  in  the  said  lands,  or  to  be  ti    i 
a  person  entitled  to  redeem  the  said  lands,  or  to  enforC(    i 
the  defendants  any  of  the  provisions  of  the  statutes  re. 
the  holding,  taking,  or  enjoying  of  the  lands  by  the  del    i 
5.  That  the  plaintiff,  as  the  representative  of   the  said     < 
Barton,  is  estopped  by  the  said  indenture  of  the  20th  Ju 
from  setting  up  the  claim  that  he  i&  entitled  to  a  Conve   i 
the  said  lands  from  the  defendants  on  his  fully  reimbursi  : 
in  respect  of  the  whole  of  the  debt  of  the  said  William    : 
5.  That  the  decree  appealed  from  is  contrary  to  the  e  I 
and  at  variance  with  law  and  equity. 

The  appeal  came  on  for  hearing  before  the  Full  Court  [ 
DiwiLL  and  Fostbb,  JJ.),  on  the  5th  of  March,  1888. 

0,  J.   Manning,   for  the  defendant  bank,  in  support 
r    appeal.     The  cast-  presents  three  questions?  for  determina  : 

L  What  was  the  real  nature  of  the  transaction? — \' 
deed  intended  to  operate  as  a  mortgage  or  aa  an  ab^ohil 
veyance  ? 

2,  If  the  d€?ed  is  an  absolute  conveyance,  is  the  bank  del 
by  its  Acts  from  holding  the  land  ? 

^*  I«  tha  plaiTitifT  in  a  position  to  enable  him  to  bring 
ior  the  recovury  of  the  landj  a3Biim.ing  that  the  bank  i 
huld  it  ? 
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1888.  Tiie  Recond  point  has  been  decided  by  tbe  Privy  Council  in 

Barton  the  case  of  Campbell  v.  The  Bank  of  New* South  Wales  (1),  the 
Bank  circumstances  in  this  case  being  exactly  the  same.  There  is  no 
OP  N.S.W.  difference  between  holding  lands  obtained  by  a  decree  of  fore- 
closure and  holding  lands  conveyed  in  satisfaction  of  a  debt.  If 
the  bank  obtain  the  land  legally,  they  can  hold  it  for  whatever 
purpose  they  please :  MacKenzie  v.  Oity  Bank  (2) ;  Natiaifud 
Bank  of  Australasia  v.  Cherry  (3). 

[Innss,  J.  Suppose  the  bank  bought  land  for  building  pur- 
poses, and  then  abandoned  their  intention  of  building,  could 
they  keep  the  land  ?] 

Gertednly. 

[Inkbs,  J.  But  if  they  bought  land  as  a  speculation,  what 
would  happen  then  ?] 

A  shareholder  in  the  bank  could  apply  to  the  Court  to  make 
the  directors  sell,  or  possibly  the  Crown  might  step  in :  CoZonfol 
Bank  v.  Brickland  (4)  ;  Astley  v.  Manchester  8.  and  L.  By.  Co^ 
(5)  ;  Ayers  v.  South  Australian  Banking  Co.  (6). 

On  the  question  whether  the  deed  was  intended  to  operate  as  a 
mortgage  or  as  an  absolute  conveyance,  the  Primary  Judge  held 
that  the  bank  had  failed  to  discharge  the  onus  which  was  i^>on 
them  of  shewing  that  the  transaction,  which  was  in  its  inception 
a  mortgage,  had  altered.  We  contend  that  that  view  of  the  matter 
is  incorrect,  and  that  the  books  of  the  bank  shew  that  the 
conveyance  was  an  absolute  one  in  discharge  of  a  debt  of  40(M., 
part  of  the  debt  then  owing  by  Barton  to*  the  bank.  Clearly 
the  bank  could  not  have  sued  Barton  for  anything  more  than  the 
balance  of  the  debt  remaining  unpaid  after  giving  him  credit  for 
400Z. 

Lingen  followed  on  the  same  side.  There  is  no  duty  on  the 
part  of  the  bank  to  Barton,  whether  he  is  a  vendor  or  a  mort- 
gagor.    Their  only  duty  is  to  the  shareholders  or  to  the  pabhc. 

(1)  L.R.  11  App.  Cas.  194.  (2)  14  S.C.R.  1.     .        (3)  L.B,  3  P.C.  299. 

(4)  A.L.T.  Ap.  14,  1883.  (5)  2  De  G.  &  J.  463.  '        (6)  L,K.  3  P.C.  348. 


The  proper  person  to  take  proceedings  against  the  I 
breach  of  the  provisions  of  their  Act  is  the  Attome; 
The  cases  decided  on  the  question  of  mortmain  are  not 
to  the  present  case,  for  here  there  is  no  disability  in  thi 
Pudaey  Ooal  Qas  Go,  v.  Corporation  of  Bradford  (7). 

He  referred   also   to    the   following  authorities: — 
Banking  Corporation  v.  Brougham  (8) ;  Knight  v.  Ma 
(9) ;  Elphinatone  on  the  Interpretation  of  Deeds,  pp. 
147,  415 ;  Davidson's  Conveyancing,  vol.  1,  introductio: 

Simpson,  A.-G.  {Rogers,  Q.O.,  and  Walker  with  him 
respondent.     The  deed  is  really  a  mortgage.     In  its 
the  transaction  was  clearly  a  mortgage,  and  nothing 
subsequently  which  could  have  had  the  effect  of  alti 
nature  of  the  transaction.     The  onus  is  on  the  bank  to 
Court  that  they  proposed  to  Barton  that  he  should  give 
absolute  conveyance  of  the  land  in  satisfaction  of  400Z.  o 
to  them,  and  that  he  agreed  to  that  proposal.     After  tl 
this  deed  the  books  of  the  bank  still  shewed  an  indebt* 
728Z.,  the  whole  amount  of  the  debt,  and  interest  rui 
the  full  amount.     But  even  if  it  was  in  form  an  absolute 
ance,  we  contend  that  the  bank  has  not  the  power  u 
provisions  of  its  Acts  to  hold  land,  except  for  the  pu 
reimbursement.      The   decision   in    Campbell   v.    The 
N.8.W.  (1)  simply  amounts  to  this  :  That,  as  the  bank  is 
to  take  a  mortgage,  and  as  power  to  foreclose  is  an  ini 
every  mortgage,  the  bank  had  power  to  foreclose.     1 
does  not  go  the  length  of  deciding  that  it  is  competen 
bank  to  hold   land   for  profit.     If  the  bank  have  brc 
provisions  of  their  Acts,  the  plaintiff  is  the  proper  person 
advantage  of  the  breach :  Rich  v.  The  Ashbury  Carriage  ( 
He  also  referred  to  Barrova*s  case  (11). 

Mamying  in  reply. 

Cwr,  adv. 

The  judgment  of  the  Court  wag  delivered  on  June  4^  l 

Ihkes,  J.    Two  questions  are  here  before  us  for  detern 

(?)  £i,E.  16  Eq.  160.  (8>  L.R.  11  App.  Cas.  307.  (G)  2  M.  k 

(10)  \.M,  l»  Kj.,  Ii03,  (U)  11  Ch.  I>.  Ui. 
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^^^'  apon  this  appeal.  First — Is  the  defendant  bank  preclnded  by 
Babtov     its   Acts  of  incorporation   from   holding  land^  assuming  tbat 

Bank  ^^^^  1^^^  1^^  ^^^i^  absolutely  conveyed  to  the  bank  by  tlie 
OF  N.S.W.  pergQn  entitled  so  to  convey,  and  that  it  has  been  taken  by  the 
lnne»  J.  bank  "  in  satisfaction,  liquidation,  or  discharge  of  a  debt  due  to" 
the  bank  ?  And,  second — ^What  was  the  true  character  of  tbe 
transaction  evidenced  by  the  indenture  of  20th  July,  1874, 
between  Mr.  William  Barton,  now  deceased,  and  the  bank? 
Was  it  an  absolute  conveyance  in  fee  simple,  or  merely  a 
mortgage  ?  It  is  conceded  by  the  defendant  company,  tbe 
appellants,  that  if  the  bank  is  so  preclnded  from  holding  land, 
our  judgment  must  be  for  the  respondent ;  and  it  is  also  conceded 
by  the  appellants  that  if  the  true  character  of  the  transaction  of 
20th  July,  1874,  was  a  mortgage  and  not  an  absolute  conveyance, 
our  judgment  must  be  for  the  respondent.  If,  on  the  other 
hand,  the  bank  is  not  so  precluded  from  holding  land,  and  if* 
also,  the  indenture  of  20th  July,  1874,  was  an  absolute  convey- 
ance, and  intended  between  the  parties  to  operate  as  such,  it  is 
conceded  by  the  respondent  that  our  judgment  should  be  for  the 
appellants.  We  are  of  opinion  that  the  appellants  are  entitled 
to  succeed  upon  both  points.  With  regard  to  the  first,  we  think 
that  the  case  is  concluded  by  the  decision  of  the  Privy  Council 
in  Campbell  v.  Bank  of  New  South  Wales  (12).  We  are  unable 
to  see  any  distinction  in  principle  between  that  case  and  this, 
upon  the  question  of  the  power  of  the  bank  to  hold  land 
absolutely.  The  Supreme  Court  of  this  colony  had  decided 
differently;  being  of  opinion  that  the  Legislature  had  provided 
that  land  should  be  held  by  the  bank  '^  for  reimbursement  only,'' 
and  that  if  while  the  land  was  still  vested  in  the  bank  foD 
reimbursement  had  been  offered  in  respect  of  the  land,  whidi 
had  been  taken  on  mortgage  as  security  for  a  debt  due  to  the 
bank,  even  although  there  had  been  a  foreclosure^  the  bank  was 
bound  to  reconvey.  The  Privy  Council,  on  appeal,  overruled 
that  decision,  and  by  the  judgment  of  the  Privy  Council  we  are 
bound.  Now,  it  seems  to  us  manifest  that  between  the  position 
of  a  mortgagee  who  having  been  entitled  to  foreclose  had  right- 
fully foreclosed,  and  the  position  of  the  bank  in  this  case,  there 
(12)  L.B.  11  App.  Ctm.,  p.  108. 


cannot  be,  looking  at  the  wording  of  the  Bank  Incor 
iefe,  and  particularly  of  the  Act  of  1864,   any   distiu 
principle.     We,  of  course,  here  assume,  for  the  purposes 
branch  of  the  question,  that  the  transaction  between 
Mr.  Barton  and  the   bank  was  not  by  way  of  mortgage^ 
absolute  conveyance,  "  in  satisfaction  or  liquidation  of 
due"  to  the  bank.    Foreclosure,  if  unipapeached  and  unii 
able,  carries  with  it  the  absolute  ownership  in  fee,  with  r 
Iwgeas  can  be  vested  in  an  owner  in  fee  simple  deriving 
any  other  process ;   and  if  a  bank,  having  rightfully,  lega 
properly  foreclosed  on  a  mortgage  (the  land  comprised  ii 
may  turn  out  to  be  worth  one  hundred  times  the  am 
mortgage* debt  and  interest),  cannot  be  disturbed  in  its  a 
proprietary  estate,  why  is  it  to  be  said  that  a  bank  whic 
at  once  an  absolute  conveyance  in  fee  ''in  satisfaction,  liqui 
or  discharge   of  a  debt  due "  to  it,  should   be   in   any 
position  ?    The  question  depends  upon  the  meaning  of  the 
*'for  the  purpose  of  reimbursement  only  and  not  for  ] 
and  the  Privy  Council,  while  in  their  judgment  pronoun 
Lord  Blackburn^  they  say,  after  quoting  the  words  of  the 
1864 — "No  doubt  these  are  awkwardly  worded  phrases, 
does  not  appear  as  if  the  Legislature  which  passed  them  h 
definite  idea  of  what  they  were  meaning  to  say,^^  have  he! 
these  words  ''  for  the  purpose  of  reimbursement  only,  ai 
for  profit,"  have  not  the  restrictive  force  which  the  respc 
contends  for.     Lord  Blackburn  points  out  that  the  Judges 
Sapreme  Court,  in  the  case  of  Campbell  v.  Bank  of  New 
Wales,  do  not  allude  to  the  Act  of  1864.     "How  that  happc 
8ayB  Lord  Blackburn,  "  has  not  been  explained,  and  thai 
their  Lordships  think,  is  the  important  one."     The  fact  i 
that  Act  was  not  brought  under  the  notice  of  the   Court 
first  to  last  thronghout  the  argument.      Poasibly  counsa 
ave  thought  that  there  was  no  essential  difference  upoi 
[matter  between  the  Acts  of  1850  and  the  Act  of  1864. 
ned  late  Primary  Judge,  in  his  elaborate  judgment  ii 
Btjunciag  the  decree  now  appealed  from,  states  that  he  can  e 
diitinction  in  principle  between  the  case  of  Gamphell  v,  Ba 
Nfitx!  South  TFa/etf  and   this  case,  and  in  this  we  agree  with 
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His  judgment  was  proaounced  beiore'the  decision  of  the  nrivy 
Council  had  been  made  known,  and  we  entertain  no  doubt  that 
had  that  decision  been  known  here  before  his  Honour  had  given 
his  judgment,  that  part  of  his  Honour's  judgment  would  have 
been  changed,  and  would  have  been  conformed  to  the  decision  of 
the  Privy  Council.  Leaving,  then,  the  first  question,  we  proceed 
to  consider  the  second.  That  question  may  be  thus  stated  in  tlie 
words  of  the  first  ground  set  out  in  the  notice  of  appeal :  Did 
the  indenture  of  20th  July,  1874,  operate  as  an  absolute  convey- 
ance to,  and  was  it  intended  to,  and  did  it  absolutely  vest  in  ths 
defendant  bank,  the  interest  of  the  deceased  William  Barton  in 
the  land  therein  comprised  for  the  sum  of  4001.,  or  in  satis&ction 
of  a  debt  to  that  amount  ?  His  Honour,  the  late  Primary  Judge, 
has  held  that  it  was  given^  and  intended  to  be  given,  as  a  securitj 
only,  and  that  it  possessed^  and  still  possesses,  the  character  of  a 
mortgage  only,  and  that  therefore  the  representatives  of  the  late 
W.  Barton  are  entitled  to  redeem.  We  have  examined  the 
judgment  of  his  Honour  with  the  care  which  is  its  due,  but  we  are 
unable  to  adopt  his  Honour's  reasons,  or  to  agree  with  him  in  the 
conclusion  at  which  he  has  arrived.  The  position  of  Mr.  Barton 
and  the  bank  may  be  shortly  stated  thus : — Mr.  Barton,  on  20tli 
July,  1874,  was  indebted  to  the  bank  in  the  sum  of  7232.  ISt. 
lOd.,  secured  to  the  bank  by  a  cash  credit  bond  for  606{.,  and 
by  a  deposit,  by  way  of  equitable  mortgage  as  collateral 
security  of  the  grants  of  the  several  parcels  of  land 
in  question.  The  bank  were  pressing  Mr.  Barton  for  pay- 
ment, and  on  the  30th  of  March,  1874,  the  following  letter 
had  been  written  to  him :  —  '^  Dear  sir,  —  Not  having  any 
remittance  from  you,  I  am  compelled  to  remind  you  again  that 
last  half-year's  interest  remains  unpaid,  and  another  half-year  to 
3l8t  falls  due  to-morrow.  It  is  time,  under  the  circumstances, 
that  you  executed  a  proper  mortgage  to  the  bank,  unless  yo» 
can  arrange  to  release  your  properties  by  payment  of  your  debt. 
Let  me  know  if  you  please,  by  return  of  post,  what  your  prospects 
are.  Tours,  &c.,  R.  E.  A.  Wilkinson."  Here  it  will  be  seen 
the  bank  make  no  proposal  for  a  conveyance  of  the  land 
absolutely.  That  proposition  comes  from  Mr.  Barton  himself. 
He  writes  on  the  9th  April,  1874,  in  reply  to  the  letter  oi  the 


bank^  a  letter  wherein  he  says  : — *^  I  am  quite  ready  to  < 
amort^;age  of  the  three  portions  of  land  over  which  th<       i 
has  security,  or  to  convey  the  same  in  fee."      He  then       | 
that  he  is  not  and  is  not  likely  to  be  in  a  position  to  pay  ] 
OP  future  interest,   and  concludes   by   saying :   ''  Undei       i 
ciicamstances  I  submit  that  the  bank  relieve  me  from : 
liabilities  by  taking  a  conveyance  of  these  portions  of  la 
thedebf     The  land  is  then  valued.     There  is  no  sug{      ; 
of  any  improper  conduct  in  obtaining  that  valuation,  ai 
lands  were  valued  in  the  aggregate  at  400Z.      It  seems 
whoUy  beside  the  question  to  urge  that  in  1884  or  1885  th      I 
risen  in  value  to  10,000Z.  or  20,000Z.     What  we  have  to  I 
ia  the  state  of  things  in  1874.     It  is  notorious  that  lands       i 
at  that  earlier  date  were  only  deemed  to  be  worth  1 2.  ai     i 
have  risen  in  value  through  the  opening  of  railways  and 
causes  to  be  worth  501.  and  60Z.,  or  even  a  lOOZ.  an  acr 
appears  that  the  bank  accepted  Mr.  Barton's  proposal  tc 
the  lands  at  their  then  fairly  estimated  value  in  satisfactioi    i 
discharge  of  so  much  of  the  indebtedness  of   Mr.  Bartc 
that  that  amount  of   indebtedness  should  be  absolutely 
off,  and  Mr.  Barton,  as  he  had  urged,  be  "  relieved  from  ft    t 
liabilities  "  in  respect  thereof.    Then  the  conveyance  of  the    ! 
Jnly,  1874,  is  executed.     It  is  not  and  cannot  be  contender 
that  the  conveyance  is  absolute  in  form,  and  that  it  purpoi   s 
convey  the  three  parcels  of   land  absolutely  to  the   banl 
successors  and  assigns.     The  recitals  truthfully  and  suffici  i 
set   forth   the  facts   of  the  case  and  the   agreement   bet  i 
the  parties,  in  effect  that  the   land  was   to   be   taken   by 
bank  in   satisfaction    of    400Z.  part  of    the  then    indebtec  i 
of  723f.  9*.  lOd. ;  and  how  it  could  be  successfully  conte  i 
th^t   that    deed    would    not   operate    to    stop    thu   baak     ' 
at  any   subsequent    time    setting   up   a  claim  to    one  fart : 
of     that     400L — if,     as     might    have     happened,     the     I 
instead    of    largely    increasiDg    in     value    had    diminisheii 
Ut? — wc  arc  unable  to  uoDceiva,     Any  coutfiition  by  the  1j 
such  a  case  that  the  conveyance  was  only  by  way  of  niort;; 
lurity,  and  not  by  way  of  absolute  conveyanco,  could  neve 
opinion,  have  been  listened  to,     Moreover,  if  the  deed 
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been  intended  to  operate  merely  as  a  mortgage^  is  it  conceiTaole 
that  the  bank  would  not  have  insisted  upon  its  being  expressed 
to  be  a  security  not  for  the  4002.  only  but  for  the  whole  of  the 
then,  hitherto,  indebtedness  of  72 3Z.  9^.  lOd.,  and  all  fatore 
accruing  interest  upon  that  larger  sum?  The  contemporaneoos 
letter  seems  to  us^  if  anything  were  needed  to  support  the  view 
we  adopt,  to  do  so  materially.  That  letter  also  assertg  the 
arrangement  between  the  partie«i,  ^i7i.,  that  the  bank  was  ^'toteke 
conveyance' '  of  the  land  *'in  part  payment  of  the  said  debt ;"  and 
it  states  that  m  consi  do  ration  of  the  bank  so  taking  convej&ncef 
and  of  its  refraining  to  enforce  payment  of  the  sum  then  owing 
by  Mr.  Barton  to  the  bank,  Mr.  Barton  engaged,  in  the  event  of 
his  means  improving  and  his  estate  (clearly  his  means  and  his 
estate  beyond  and  excluaire  of  the  three  parcels  of  land  witli 
which  he  was  then  absolutely  parbiug)  realising  better  than  he 
then  anticipated,  **  to  pay  to  the  said  bank'^- — ^what  T  Not  the 
debt  of  72'6L  9s,  lOd.,  but — "the  whole  or  part  of  the  difference 
between  my  debt  and  the  value  of  the  land  above  referred  to." 
That  value  had  been  asoertained,  and  by  mutual  agreement 
fixed  at  400^.  We  do  not  deem  it  necessary  in  this  judg- 
ment to  follow  his  Honour  the  late  Primary  Judge  in  detail 
through  his  elaborate  argument  and  minute  examination 
of  the  subsequent  facts.  We  have,  as  we  before  said,  moat 
carefully  considered  every  point  of  that  argument,  ^id  every 
detail  of  that  eramiDatioUj  but  we  are  unable  to  adopt  his 
reasonings  or  to  agree  with  hiir^  in  his  conclusions.  The 
*' indebtedness "  referred  to  by  the  bank  in  the  anbseqnent 
correspondence  was,  in  our  opinioUj  the  indebtedness  with 
reference  to  which  Mr,  Barton  speaks j  and  which  he  calls  *^the 
difference  between  my  debt^*  (then,  on  the  24th  July,  lB7i, 
723L  9j?.  lOd.)  'Und  the  400L''  Mr,  Barton  himself  never  at 
any  time  gives  any  hint  or  utters  any  suggestion  that  he  under- 
stands the  bank  to  be  claiming  any  part  of  the  400/,  What  he 
does  take  exception  to  ia  their  apparent  departure  from  their 
nndertaking  to  ^'  refrain  from  enforcing  payment  **  of  the  residne. 
It  is  evident  that  the  phrase  "  in  liquidation,"  which  occurs  in 
the  account  books  of  the  bank,  and  upon  which  his  Honour  seems 
to  lay  some  stress,  meant  mei'eiy  that  the  account  was  not  open 


honoured,  and  that  tlie  remaining  debt  was  in  proceBS  of  being  Babtok 
paid  off,  400^  having  been  paid  off  on  the  20th  Juljj  1874*  As  B^i^^ 
to  the  ioter^est  being,  in  the  bank  booksj  calcnlated  on  the  whole  ^^  ^BJW. 
amonut,  it  seemg  to  ub  clear  that  that  is  only  strictly  in  ace  or"  /nne«  J. 
dunce  with  proper  banking  usage.  As  the  bank  did  not  get  the 
W/,  in  cash,  but  only  the  unrealised  land,  it  seems  to  ns  proper 
fchiit,  until  the  400L  was  in  the  bank's  hands  as  money,  the  books 
ihonld,  for  banking  account  purposes,  carry  out  the  interest  on 
the  entire  amount^  not  to  make  Barton  at  any  time  pay  any  of 
the  interest  on  the  4002. ^  but  to  ascertain  what,  with  the  400^, 
principal  purchase  money  and  interest  on  itj  the  land  at  the  time 
of  realising,  whenever  that  should  come,  had  cost  the  bank. 
Had  any  acconnt  at  any  time  after  20th  July,  1674^  been  fur- 
nished by  the  bank  to  Mr.  BartoUj  purporting  to  charge  him 
with  any  part  of  that  400 L,  or  any  interest  in  respect  of  it,  the 
case  might  have  assumed  a  different  aspect,  but  there  is  no 
j^hadow  of  a  suggestion  in  evidence  that  anything  of  the  kind 
took  place.  We  see  no  reason  for  supposing  that  the  transactton 
waSj  or  was  ever  intended  either  by  the  bank  or  by  the  late  Mr. 
Barton — who  lived  for  more  than  six  years  after,  and  never 
Bought  to  challenge  it — to  be  other  than  what  it  clearly  and 
undoubtedly  purports  to  be^  and  what,  until  (what  we  may 
perhaps  be  allowed  to  call)  the  unfortunate  decision  of  this  Court 
in  the  case  of  Oamphell  v.  The  Bank  of  New  South  Wales,  it  was 
always  by  everyone  concerned  understood  to  be.  This  suit  had 
its  origin  solely  in^  and  was  never  contemplated  until,  that 
decision.  Had  that  decision  been  affirmed  on  appeal,  the  plaintiff 
in  this  snit  would  probably  have  succeeded  upon  the  construction 
of  the  Bank  Acts.  That  decision,  however^  has  been  overruled, 
and  by  that  overruling  decision  we  are  bound.  The  appeal  must 
he  suBtainod,  with  costs^  and  the  decree  of  the  learned  late 
Primary  Judge  reversed, 

Ap'peal  upheld—  N>m7  fJisfnimed 
iriih  rW^, 


Solicitor!*  for  the  appellant?*  :  Alhn  ^'  Alhn. 
Sclicitor  for  the  respondent  :  Ra^mll  Jmies, 
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Speeifie  performance — Contract  for  eale  of  eharee — Contract  of  loan  or  f«ie— 

Zvov.  14.  Sharet  not  iwpoueeeton  of  vendors— Shares  obtainable  in  market. 

Q  J  Defendants,  N.  k  Son,  stock  and  share  brokers,  wrote  to  plaintiif  in  the 

following  terms  : — **  We  will  give  yon  market  price  for  20  shares,  cash  at  once, 
and  sell  the  same  number  back  to  yon  for  deliveiy  and  paylnent  in  thiee 
months  at  1/.  less.  The  ^ect  of  this  woald  be  that  you  would  have  the  money 
to  use  or  put  to  interest  for  three  months,  and  at  the  expiry  of  that  time  would 
receive  the  same  number  of  shares  for  1/.  per  share  Ises  than  we  now  pay  yoa 
for  them."  Subsequently  the  plaintiff  handed  over  the  scrip  to  the  defendaato, 
receiving  their  cheque  for  640^  On  the  same  day  plaintiff  received  from  defen- 
dants a  contract  note  in  the  following  terms  : — *'  Sold  to  Mr.  D.  O'Connor,  SO 
shares  Broken  Hill  Proprietary  Company,  Limited,  cum  all  privileges ;  esch 
call  to  date  paid  up  at  31/.  each — 620/.,  cum  all  privileges.  Terms  cash.  Stenip 
duty.  J.  B.  North  &  Son,  principals.  E.  &  O.  £.  Delivery  and  payment  oa 
3rd  September,  1886."  On  September  3rd  defendants  had  not  in  their  posses- 
sion the  shares  necessary  to  enable  them  to  carry  out  the  contract. 

Held,  by  the  Ch»f  JusTica,  that  the  plaintiff  was  entitled  to  the  relief 
sought.  I.e.,  specific  performance  of  the  contract,  whether  the  contract  was  one 
to  replace  the  shares  or  of  sale. 

Held,  also,  that  the  contract  was  one,  not  of  sale,  but  to  replace  the  shares. 

Held,  by  the  Full  Court  (Wiwdbtib,  Stephen,  and  Fosteb,  JJ,),  on  appeal, 
reversing  the  decision  of  the  Chief  Justice,  that  the  plaintiff  was  not  entitlal 
to  specific  performance  of  the  contract. 

Heldf  also,  that  it  was  unnecessary  to  determine  whether  the  contract  was 
one  of  sale  or  to  replace  the  shares ;  the  real  question  for  the  decision  of  the 
Court  being  whether  the  defendants,  not  being  in  possession  of  tiie  shares  for 
the  delivery  of  which  they  had  contracted,  could  be  compelled  to  go  into  the 
market  and  buy  them  for  the  plaintiff  at  any  price  the  vendors  might  choose  to 
ask. 

This  was  a  suit  for  the  specific  performance  of  a  contrscfc  for 
the  sale  or  replacement  of  certain  shares  in  a  company  sold  or 
lent  by  the  plaintiff  to  the  defendants,  who  agreed  to  sell  or 
re-deliver  the  same  number  of  shares  in  three  months  from  the 
date  of  the  contract  at  a  reduction  of  11.  on  the  price  paid  by 
them.  The  circumstances  out  of  which  the  suit  arose  are  so 
fully  dealt  with  in  the  judgments  of  the  Chief  Justice  and  the 
Full  Court  on  appeal  that  it  is  unnecessary  to  allude  to  them 
turther. 
Nov,  1-4.  The  suit  came  on  for  hearing  before  his  Honour  the  Ohi^ 

Justice  on  the  14th  November,  1887. 
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Salomons,  Q.C.   (wifch  him  C.  J.  Manning  and  Heydon),  for        ^^^- 
the  plaintiff^   contended   that  the   contract  was  one  of  loan^    (yCoNNOB 
not    of    sale^    and   that   therefore  the    plaintiff  was  entitled      nobth. 
to  a  decree^  which  wonld    have    the    effect  of    placing  him 
in  the  position  which  he  oocnpied  before  parting  with  the  shares. 
The  shares  could  be  obtained  in  the  market  at  any  time,  and 
therefore  the  Coort  would  compel  the  defendants  to  go  into  the 
market  and  buy  the  requisite  number  of  shares  to  enable  them 
to  carry  out  their  contract,  whatever  price  they  might  be  com- 
pelled to  pay  for  them.     He  cited  the  following  authorities : 
Owen  V.  Bouth  (1) ;  Fry  on  Specific  Performance,  p.  784. 

Pilcher  {Simpson  with  him),  for  the  defendants.  The  question 
is  purely  one  of  the  construction  of  the  documents  in  which  the 
terms  of  the  contract  are  embodied.  Those  documents  clearly 
shew  that  the  contract  was  one,  not  of  loan,  but  of  sale.  In  any 
event  the  plaintiff  is.  not  entitled  to  specific  performance,  the 
shares  being  always  obtainable  in  the  market.  With  contracts 
for  the  sale  of  stock  it  is  otherwise.  There  is  no  case  in  the 
books  in  which  the  Court  has  ordered  a  vendor  of  shares  to  go 
into  the  market  and  buy  shares  in  order  to  fulfil  his  contract. 
He  cited  the  following  authorities :  Fry  on  Specific  Performance, 
pp.  26,  27;  Golumbine  v.  Chichester  (2)  ;  Ferguson  v.  Wilson  (3); 
Denton  v.  Stewart  (4) ;  Ouddee  v.  Butter  (5). 

Our.  adv,  vult. 

On  a  subsequent  day  his  Honour  the  CnrEP  Justici  delivered  c.J. 
judgment  as  follows: — This  is  a  suit  f«#  specific  performance. 
The  plaintiff  prays  that  a  certain  transaction  between  him  and 
the  defendants,  respecting  20  shares  in  the  Broken  Hill  Pro- 
prietary Company,  may  be  declared  to  be  a  loan  of  shares  by  the 
plaintiff  to  the  defendants;  and,  further,  that  the  defendants 
may  be  decreed  to  specifically  perform  a  certain  contract  of  the 
Srd  of  June,  1886,  respecting  such  shares  ;  and,  in  the  alternative, 
asking  for  damages,  under  the  provisions  of  the  82nd  section  of 
tlie  Equity  Act.  An  injunction  and  consequential  relief  is  also 
asked  for.     The  facts  of  the  case  appear  to  be  as  follows :  The 

(1)  14  C.B.  327.  (2)  2  Ph.  27.  (C)  L.K.  2  Ch.  77. 

(4)  1  Cox.  268.  (5)  1  W.  &  T.  848. 
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defeadauts  are  a  firm  of  stock  and  share  brokers,  and  besides  tlie 
legitimate  business  of  brokers  thej  also  appear  to  have  carried 
on  the  business  of  jobbers — ^tbat  is^  they  trafficked  largelj  in 
shares  aa  principals.  Th^  legitimate  business  of  a  broker  is  tliat 
of  agent  for  a  vendor  or  a  purchaser,  while  a  jobber  is  a  dealer 
in  shares  on  hia  own  account.  How  far  these  two  businesses  can 
be  properly  and  honestly  carried  on  by  the  same  person  or  firm 
it  is  not  necessary  here  to  inquire ;  suffice  it  to  say  that  sncli 
practice  is  in  England  absolutely  prohibited.  However,  the 
defendants  were  dealers^  and  had  entered  largely  into  contracts 
for  sale  on  forward  deliyery*  This  on  the  London  Stock 
Exchange  is  known  as  a  sale  for  th  e  ^'  account."  At  the  t\me 
they  made  such  contracts  they  were  not  in  posseesiou  of  a  single 
share  ;  but  tru.'^ted  to  be  able  to  purchase  shares  in  the  market 
when  the  titue  anived,  so  as  to  enable  them  to  satisfy  their 
contracts .  The  plaintiff  was  the  original  proprietor  of  20  shares 
in  the  company^  which  he  stated  he  held  as  an  iuTestment,  and 
at  the  time  of  the  transaction,  the  subject  matter  of  this  suiti 
the  scrip  rep  re  sen  ti  tig  these  shares  was,  with  other  securities, 
deposited  in  the  City  Bank  as  a  security  for  an  overdraft  he  had 
obtained  from  that  bank,  it  the  latter  end  of  May,  1886^  the 
defendant's  firm  having  one  of  these  forward  contracts  to  satisfy , 
J.  G,  Northj  the  younger  defendant,  met  the  plaintiff,  with  whom 
he  had  no  previous  acquaintance,  and  asked  him  if  he  was  not 
the  owner  of  20  shares  in  the  company.  The  plaintiff  replying 
that  he  was  J  some  offer  was  mnde  by  the  defendant  to  the 
plaintiffj  who  askt^a  ,  the  deftuidant  to  put  it  in  writing. 
Accord inglyj  on  the  1st  of  pjnne  a  letter  was  written  to  the 
plaintiff  in  the  name  of  the  firm,  which  was  in  the  following 
terms  : — ^*  Telephone  No,  624.  Gladstone-chambers,  90  Pitt- 
street,  Sydney,  June  1,  1886,  D.  O'Connor,  Esq.,  M.L.A,,  122 
Palmer-stroet,  Dear  Sir, — We  have  a  transaction  in  Broken 
Hill  Proprietary  Corupauy^s  shares,  which,  we  think,  might 
probably  suit  yon.  We  will  give  yon  market  price  for  20  sbat^s, 
cash  at  once,  and  sell  the  same  number  back  to  yon  for  deliverj 
and  payment  in  three  months,  at  1/.  less.  The  effect  of  this 
would  be  that  you  would  Iiavo  the  money  to  use  or  put  to  interest 
for  three  months,  and  at  the  expiry  of  that  time  would  receive 
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the  same  number  of  shares  for  IZ.  per  share  less  than  we  now        1887. 
pay  you  for  them.     Your  reply  by  return  will  oblige.     Yours    O'Connor 
feithfuUy,  J.  B.  North  &  Son,  per  P.  J.  Mein."    The  plaintiff      nobth. 
took  thi3  letter  to  Mr.  Neill,  the  manager  of  the  City  Bank,  who        q  j^ 
agreed  to  let  him  have  the  scrip  upon  the  terms  mentioned  in  the 
letter,  and  on  the  3rd  of  June  the  plaintiff  handed  over  the  scrip 
he  held  to  the  defendants,  and  received  from  them  their  cheque 
for  64fOL     On   the    same   day   the  plaintiff  received  from  the 
defendants  a  contract  note,  which  was  in  the  following  terms  : — 
"  Telephone  No.  624.     Copy  of  contract  (subject  to  the  rules 
and  regulations  of  the  Sydney  Stock  Exchange).    J.  B.  North  & 
I  San,   Gladstone-chambers,   90  Pitt-street,   Sydney,   3rd   June, 
1886.     Sold  to  Mr.   D.   O'Connor,  M.L.A.,  20  shares  Broken 
Hill  Proprietary  Company,  Limited,  cum  all  privileges,  each  call 
to  date  paid  up,  at  31 Z.  each — 620Z.;  cum  all  privileges.    Terms, 
cash.    Stamp  duty.   J.  B.  Nobth  &  Son,  principals.   E.  and  0.  E. 
DeliTery  and  payment  on  3rd  September,  1886."     The  plaintiff 
ewore  that  the  transaction  from  beginning  to  end  was  stated  to 
he^  and  was,  one  of  loan  ;  that  on  the  3rd  of  June  he  lent  his  20  ^ 

shares  in  the  company  to  the  defendants,  who  were  to  retuni  his 
20  shares  in  the  company  on  the  3rd  of  September,  the  contract 
OD    his   part  being  a  loan  of  stock,  and  on  the  defendants'  a 
^ntfHCt^  to  replace  stock  at  a  future  date.     On  the  other  hand, 
Llhe  defei]dant,  J.  G.  North,  swore  that  the  transaction  was  not 
I  that  of  loan  and  replacement,  but  that  he,  on  behalf  of  his  firm, 
[purchas^ed  the  plaintiff^s  shares,  and  agreed  to  sell  him  a  similar 
►;iittmber  of  shares  for  forward  delivery ;  in  other  words,  made 
ith  the  plaintiff  a  time  bargain  for  the  sale  of  shares.     In  the 
»w  I  take  of  the  case  it  may  not  be  necessary  to  decide  whether 
h^ns  was  a  contract  of  loan  or  a  contract  of  sale ;  but  as  the  case 
Lmay  not  terminate  in  this  Court,  I  deem  it  right  to  express  my 
LopiBioD.     On  this  part  of  the  case — I  am  of  opinion,  notwith- 
standing the  words  denoting  sale  in  the  letter  of  the  Ist,  and  in 
oontract  of  the  3rd  of  June,  that,  nevertheless,  the  plaintiff's 
^w  of  the  contract  is  correct,  and  that  it  was  as  the  plaintiff 
rare,  and  was  so  understood  by  the  defendant,  J.  G.  North,  to 
[lie  a  loan  of  shares,  or  more  properly  speaking,  a  contract  on  the 
(•^rt  of  the  defendants  to  replace  these  shares  on  the  3rd  of 


92  CASES  IN  EQOTTY.  [N.  a  W.  B. 

^^^'       September.     Tlie  fact  that  the  plaintiff  was  in  the  meantime  to 

CCoNHOK    possess  all  the  advantages,  as  if  he  was  all  thronghoat  the  holder 

NoBTK,      o^  ^3  shares^  largely  tends  to  corroborate  the  plaintiff's  yersion 

Cj,  of  the  transaction,  which  I  find  to  be  the  correct  TersioiL 
Shortly  before  the  3rd  of  September  the  defendants  allege  that 
the  plaintiff  agreed  to  extend  the  time  for  the  delivery  of  the 
shares  to  the  3rd  of  November.  This  the  plaintiff  denies.  I  do 
not  consider  it  necessary  or  material  to  enter  into  any  con- 
sideration of  this  disputed  point.  The  plaintiff  says  that  he 
waited  on  the  defendants  on  the  3rd,  4th,  and  6th  September  to 
ask  for  his  shares,  and  was  put  off  by  various  excuses,  and  that 
on  the  7th  he  received  a  letter  in  the  following  terms  :— 
"  (Private)  Gladstone-chambers,  90  Pitt-street,  Sydney,  Sept.  7, 
1886.  Daniel  O'Connor,  Esq.,  M.L.A.,  Woolloomooloo. — ^Dear 
Sir, — After  mature  consideration  and  taking  advice  we  are  com- 
pelled to  ask  you  to  attend  a  meeting  to  be  held  at  our  office  at 
•3.30  p.m.  on  Thursday,  9th  instant.  Your  attendance  will 
oblige.  Yours  faithfully,  J.  B.  North  &  Son."  Whereupon 
Mie  plaintiff  called  upon  the  defendants,  who  then  informed  him 
they  were  not  in  a  position  to  carry  out  their  contract,  that  in 
these  time  bargains  they  had  lost  no  less  a  sum  than  80001.,  and 
that  they  must  enter  into  some  arrangement,  and  they  then  made 
him  certain  offers,  which  he  refused.  The  defendants  deny  that 
the  plaintiff  called  on  these  days  to  demand  the  shares,  and 
allege  that  on  the  8th  of  September,  when  they  first  saw  the 
plaintiff,  he  was  willing  to  accept  terms  from  them,  but  as  snch 
terms  really  meant  a  preference  in  his  &vour  over  others, 
they  declined  to  do  anything^  telling  him  to  go  and  purchase  the 
shares  for  himself  in  the  market,  and  hold  them  responsible  for 
any  loss  he  might  be  put  to.  This  of  course  the  plaintiff  was 
not  bound  to  do^  and  did  not  do,  but  at  once  commenced  an 
Mction  at  law.  Hearing;  however,  that  in  such  an  action  he 
could  only  get  damages  for  breach  of  contract,  and  could  not 
get  any  shares,  he  discontinued  the  action,  paid  the  coats,  and 
instituted  these  proceedings.  It  appears  that  on  the  28th  of 
July  a  dividend  of  1^.  per  share  was  declared  by  the  company, 
and  this  the  defendants  paid  the  plaintiff  in  pursuance  of  the 
agreement,  and  as  if  they  were  in  possession  of  the  shares,  and 


had  received  the  dividendji  from  the  company.  SraC' 
September,  1886^  10  other  dividendaj  amounting  to  i 
heen  declared,  and  the  ^company  have  formed  another 
work  a  piece  of  their  land  known  as  block  No*  14j  i 
second  company  every  shareholder  in  the  original  i 
entitled  to  sis  shares  in  respect  of  each  share  held  in  i 
company,  so  that  the  plaintiff,  if  he  was  now  in  posse  i 
20  original  ^hares^  woold  be  entitled  to  120  shares  in  I 
company  ■  these  shares  are  now  admitied  to  be  wort 
the  original  shares  being  now  worth  1901,  each.  The  I 
addition  to  his  claim  for  specific  performance,  akc  < 
damages  540/.,  made  np  aa  follows  : — Ten  diridends  c 
200i.,  and  120  shares  in  Company  No.  2,  value  8L  ■  * 
making  together  1160L  ;  and  from  this  he  deducts  tl 
wo  aid  have  to  pay  the  defendants,  which  leaves  a  bah  i 
him  of  540^  I  have,  seeing  the  importauoe  of  the  c  . 
parties,  given  it  much  consideration  ;  and  I  have  C(  i 
conclusion  that  the  plaintiff  is  entitled  to  the  reliel 
asks,  and  this  whether  the  contract  be  one  to  replace  I 
or  of  sale.  It  ia  conceded  that  this  Court  may  gra  \ 
perfoniiance  of  a  contract  to  sell  shares,  and  in  the  \ 
authorities — ebb  Dunctift  v .  Albreckt  (6);  Cheahy.Ke 
Eolroyd  y*  Marshall  (8) ;  and  Paine  v,  Hutckimon  (9)  - 
not  be  possible  successfully  to  contend  otherwise*  Th  • 
however,  is  that  inasmuch  as  the  defendants  have  not  I 
and  never  had  them,  the  Court  will  consider  them  in  i 
performing  their  contract,  and  will  not  force  them  to  ^  < 
market  and  purchase  shares  in  order  that  they  ma  i 
position  to  carry  out  the  decree  of  the  Court*  In  the  :  i 
I  much  doubt  whether  the  defendants  should  be  heai 
they  have  not  got  the  shares-  From  the  moment  of  th  i 
of  the  3rd  of  June  J  treating  it  strictly  as  a  contract  of 
plaintiff  became,  as  between  him  and  the  defendants,  ; 
of  shares  which  the  defendants  must  be  assumed  to  ha^j 
trustees  for  the  plaintiff,  and  that  the  defendants  thet: 
regarded  th©  matter  is  evidenced  by  their  having  ban 

(8)  10  H.  L,  Gaa.  201). 
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^^^*       to  the  plaintiff  on  the  28th  of  July  the  dividend  declared  on  the 

O'CoNNOB  20  shares.  In  any  event,  the  case  does  not  appear  to  me  to  faD 
North,  within  that  class  of  cases  where  the  C6urt  haa  held  that  the 
Qj  incapacity  of  the  defendant  to  perform  his  part  of  the  contract 
affords  a  ground  of  defence  against  specific  performance.  Here 
it  is  admitted  that  these  shares  are  at  all  times  procurable,  and 
the  incapacity  alleged  has  no  relation  to  the  shares,  but  to  the 
financial  position  of  defendants.  This  is  not  like  the  case  of 
Columbine  v.  Chichester  (10),  which  was  a  suit  to  compel 
directors  of  a  company  to  deliver  certain  scrip  to  the  plab* 
tiff,  the  bill  in  effect  shewing  that  the  directors  bad  no  scrip 
to  deliver;  or  the  case  of  FergiLson  v.  Wilson  (11),  where 
the  bill  prayed  that  the  directors  of  a  company  should  be 
directed  to  allot  shares  to  the  plaintiff.  It  turned  out  that  all 
shares  had  been  allotted  before  the  bill  was  filed.  In  those  cases  it 
was  not  in  the  power  of  the  defendants  to  do  that  which  they  were 
asked  to  do.  Here  it  is  argued  that  financial  difficulties  create 
incapacity.  Perhaps  so,  but  not  in  a  legal  sense.  I  know  of 
no  case  where  the  Court  has  taken  the  financial  position  of  a 
defendant  into  consideration.  The  true  distinction  as  to  capacity 
and  incapacity,  as  applied  to  such  a  case,  is  illustrated  by  the 
case  of  Walker  v.  Barnes  (12).  In  that  case  the  defendant  had 
agreed  to  give  an  indemnity  against  the  loss  of  certain  deeds 
charged  upon  real  estate,  and  Sir  John  Lea^h  said  : — ^*  If  a  man 
agrees  to  give  a  real  security  for  a  demand,  he  may  be  obliged 
to  specifically  perform  his  agreement,  though  he  has  no  real 
estate,  because  he  may  procure  it.  It  might  be  difficult,  when 
he  agrees  to  give  a  security  on  an  estate  called  A,  of  which  he 
is  not  the  owner,  because  he  may  be  unable  to  procure  that  veiy 
estate ;  but  when,  as  in  this  case,  he  agrees  to  give  a  real  security 
generally,  he  has  all  the  world  before  him,  and  must  therefore 
purchase  an  estate  to  enable  him  to  perform  his  agreement." 
So  here,  if  it  were  shewn  that  no  shares  were  procurable  in  the 
market,  that  might,  and  probably  would,  create  an  incapacity, 
but  so  long  as  shares  are  procurable  the  defendants  cannot  be 
heard  to  say  they  cannot  carry  out  the  decree  of  the  Court;  and 
all  the  less  so  when  they  have  already  held  themselves  forA  to 
(10)  2  Phillips  27.  (11)  2  L.R.  Ch.,  App.  77.  (12)  3  Mad<L  349. 
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the  plaintiff  as  being  trustees  of  shares  in  the  company  for  him.  ^^^- 
No  doubt  shares  fluctuate  much  in  price,  but  the  Court  cannot  O'Conhob 
take  this  into  consideration  ;  they  may  be  worth  1901.  each  to-  North. 
day,  and  not  worth  as  many  shillings  when  it  becomes  necessary  qj^ 
for  the  defendants  to  purchase  them  in  order  to  carry  out  this 
decree.  In  Bevell  v.  Huasey  (13),  the  Lord  Chancellor,  Lord 
Manners f  at  page  288,  says  *:  "  Another  topic  has  been  insisted 
upon  by  the  counsel  for  the  defendant,  and  that  is  that  it  is  in  the 
discretion  of  the  Court  to  decree  or  refuse  the  specific  execution 
of  a  contract.  It  is  so,  but  that  discretion  is  regulated  and 
restrained  by  principles  as  well  known  and  established  as  any 
other  branch  of  the  law  of  this  Court,  and  the  period  at  which 
the  Court  is  to  examine  the  agreement  between  the  parties  is  the 
time  when  they  coutracted,  for  if  the  Court  were,  as  is  contended 
for,  to  vary  an  agreement  deliberately  entered  into  between 
the  parties  from  the  happening  of  subsequent  circumstances, 
I  do  not  know  where  it  would  stop."  It  is  further  urged  that 
the  Court  will  not  make  an  order  which  it  is  said  must  terminate 
in  the  defendant's  disobedience  of  it.  It  is  at  the  same  time 
conceded  that  if  there  be  not  a  decree  for  specific  performance, 
there  must  be  a  decree  for  damages.  What  if  the  defendants 
are  not  in  a  position  to  pay  the  damages  awarded,  will  not  the 
result  be  the  same  7  This  shews  how  impossible  it  is  for  the 
Court  to  enter  upon  such  considerations.  No  doubt  there  may 
be  a  certain  hardship  imposed  upon  the  defendants  in 
consequence  of  the  great  increase  in  the  value  of  these  shares, 
and  it  is  true  that  the  Court  will  not  generally  enforce  the  specific 
performance  of  a  contract  when  the  result  is  to  impose  great 
hardships  on  one  of  the  parties ;  but  this  question  of  hardship  is 
to  be  judged  of  at  the  time  the  contract  is  entered  into,  and  not 
by  the  light  of  subsequent  events  :  Lawder  v.  Blatchford  (14).  If 
at  the  date  of  the  commencement  of  this  suit  it  had  been  possible 
to  obtain  a  decree  of  specific  performance  forthwith,  there  would 
not  have  been  the  hardship'  now  complained  of.  The  hardship 
which  has  since  arisen  has  been  brought  about  by  the  defendants 
themselves,  in  not  at  once  fulfilling  thatcontract,  which  I  hold  them 
bound  by,  and  it  is  a  hardship  common  to  all  those  who  gamble  in 
(13)  2  Ball  &  BeaUy  288.  (14)  Beatty  522,  526. 
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^^^-  Bhares.  Tlie  principle  that  a  party  csannot  be  allowed  to  set  up 
O'CoNNOB  hardships  which  he  has  himself  brought  about  is  well  iUustraled 
North.  ^7  ^^^^  class  of  cases  where  a  railway  company,  having  con- 
Qj  tracted  to  purchase  land  for  railway  purposes,  allowed  the 
Parliamentary  time  to  expire^  and  therefore  had  no  use  for  Ae 
land^  nevertheless  were  held  bound  to  specifically  perform  their 
contract.  See  Sassier  v.  The  Eastern  Oounties  Railway  Oomfony 
(15).  It  is  here  conceded  that,  if  I  do  not  decree  specific  per- 
formance, I  must  award  damages.  This  at  onc^e  admits  that 
this  is  a  case  in  which  specific  performance  may  be  decreed,  for 
it  is  only  where  the  Court  can  decree  specific  performance  that 
it  can,  as  an  alternative,  award  damages.  See  Eipgrave  v.  dm 
(16).  Now,  as  I  accept  the  view  the  plaintifE  presents  of  the 
contract,  the  damages  I  would  have  to  award  would  be  based 
upon  the  value  of  the  shares  at  the*  day  of  the  trial  of  this  suit 
See  Shepherd  v.  Johnson  (17),  decided  so  far  back  as  1802,  whaw 
Lawrence,  J.,  puts  this  very  case.  He  says : — "  Suppose  a  bill  was 
filed  in  Equity  for  a  specific  performance  of  an  agreement  to 
replace  stock  on  a  given  day  which  had  not  been  done  at  the 
time,  would  not  a  Court  of  Equity  compel  a  party  to  replace  it  at 
the  price  of  the  stock  if  the  market  had  risen  in  the  meantime?" 
and  see  also  Owen  v.  Bouth  (18).  So  that  whether  I  grant  a 
decree  of  specific  performance  or  award  damages,  the  result  is  Uie 
same  to  the  defendants.  I,  therefore,  decree  that  the  contract 
of  the  3rd  of  June,  1886,  be  specifically  performed  by  the 
defendants,  tf  the  defendants  elect  they  may  also  transfer  to  the 
plaintiff  in  addition  to  the  twenty  original  shares,  which  I  now 
direct  them  to  replace,  120  shares  in  company  No.  2,  in  which 
case  the  plaintiff  is  to  pay  to  the  defendants  the  sum  of  420L, 
this  being  the  sum  of  620Z.  which  the  plaintiff  was  to  pay  the 
defendants  on  their  replacing  the  shares,  less  the  sum  of  200!r 
in  respect  of  the  ten  dividends  on  the  twenty  shares  to  which  I 
declare  the  plaintiff  to  be  entitled.  If,  however,  the  defendaata 
do  not  elect  to  transfer  to  the  plaintiff  120  shares  in  companj 
No.  2,  then  the  defendants,  in  addition  to  specifically  perfoiming 
the  contract,  are  to  pay  to  the  plaintiff  the  sum  of  5401.  as 

(16)  i  De  G.  M.  &  G.,  737  and  766,  5  HX.  C.  381.350. 
(16)  28  Ch.  D.  366.  (17)  2  Eiut  311.  (18)  U  C.K  327. 


dam  ages  J  which  datnagea  are  calculated  as  foil 
diyidend  on  the  twenty  shares  is  equal  to  SOOL,  and  tl 
120  shares  in  company  No,  2  at  8L  each  is  eqaal  to  i 
two  sums  together  make  11 60^,  from  which  is  to  be  de 
6201-  to  be  paid  by  the  plaintiff,  in  pursuance  of  tht 
thus  leaving  a  balance  due  to  the  plaintiff  of  b40Lj  w] 
direct  the  defendants  to  pay  to  the  plaintiff.  The  c 
must  also  pay  the  costs  of  the  suit. 

From  this  decision  the  defendants  appealed,  and  t 
came  on  for  hearing  before  the  Full  Court  (Windeyee, 
and  FosTEEj  J  J.),  on  the  19  th  and  20  th  of  March,  188* 

Pilcher^  Q.C.  (with  him  Walker  and  Oullen)^  for  the 
(defendants) , 

0,  X  Manning  (with  him  Ilmjdon)^  for  the  respondi- 
tiff). 

Pilcher,  Q,C,j  in  support  of  the  appeal : — The  whc 
documents  in  the  case  support  nur  contention  that  t 
contract  of  sale,  and  that  the  only  remedy  to  which  thi 
is  entitled  for  the  breach  of  that  contract  is  the  a 
damages  recoverable  in  an  action  at  law*  That  amouir 
always  been  ready  and  willing  to  pay,  and  we  did  in  ft 
into  Court  in  the  action  commenced  by  the  plaintiff  agai 

The  L^ases  relied  on  by  the  Ohief  Justice^  as  suppo 
view  he  took  of  the  case,  are  all  clearly  distinguishable 
present  case.  There  is  no  case  in  which  the  Court  ha£ 
a  defendant  to  go  into  tho  market  and  buy  shares  foi 
to  fulfil  a  contract, 
^  ;  The  plaintiff  should  have  used  the  640i-  of  our  moni 
he  had  to  buy  as  many  shares  as  possible.  In  J}\ 
Atbrecht  (19)  the  defendants  actually  had  the  shares 
posseiasion ;  in  Ohsah  v.  Kenward  (20)  the  plaintiff 
vendor^  and  had  the  shares  in  his  possession;  in  Hi 
Marshall  (21)  the  defendant  had  the  goods  in  his  posset 
Paine  v.  Suichinson  (2^)  the  plaintiff  was  the  vendor, 

{21)  10H.L.C,  20 

\:i\L)  L.it,  a  i:h.  a* 


98  CASES  IN  EQumr.  fH.  s.  w.n 

lass.       the  shares.     The  object  contemplated  by  the  plaintiff  in  setting 

O'Connor    up  the  case  that  this  transaction  was  a  loan  was  to  bring  him- 

NoBTH.      ^^^  within  the  cases  of  Shepherd  v.  Johnson  (23)  and  Owen  y. 

South  (24).     These  shares  were  not  ear-marked  in  any  way^  and 

80  could  not  be  the  subject  of  a  contract  of  loan,  which  must  be 

for  the  return  of  a  specific  article. 

Walker  followed  on  the  siune  side.  The  decree  in  this  case 
was  made  on  the  unsupported  evidence  of  the  plaintiff  in  contra- 
▼ention  of  the  principle  of  equity  that  it  is  not  competent  for  tlie 
Court  in  the  face  of  the  denial  of  the  defendant  to  make  a  decree 
for  the  plaintiff  on  his  uncorroborated  evidence,  unless  i^t 
evidence  is  supported  by  written  documents :  Jordan  v.  Money 
(25)  ;  Gray  v.  Head  (26)  ;  Smith  v.  Kay  (27).  The  plaintiff 
here  seeks  to  obtain  specific  performance  of  a  written  contract 
varied  by  parol  evidence,  and  on  that  ground  alone  he  must  fail : 
Woollam  V.  Ream  (28).  We  admit  that  there  are  cases  in 
which  the  Court  has  decreed  specific  performance  of  an  agree- 
ment to  sell  shares,  but  in  every  case  of  the  kind  it  was  clearly 
proved  that  the  defendant  had  the  shares  in  his  possession.  A 
distinction,  too,  has  always  been  drawn  between  stock  and  shares, 
and  in  this  case  the  shares  claimed  by  the  plaintiff  really  corre- 
spond to  stock. 

It  would  be  a  dangerous  extension  of  the  principle  underfying 
the  case  of  Walker  v.  Bamee  (29)  to  hold  that  it  was  applicable 
to  a  case  like  the  present.  He  referred  also  to  BiddU  on  the 
Law  of  Stockbrokers  (30) ;  Shaw  v.  HoUand  (31)^  and  Fry  on 
Specific  Performance,  2nd  ed.,  p.  475. 

Manning  for  the  plaintiff,  contra.  It  is  conceded  that  it  is 
competent  for  the  Court  to  decree  specific  performance  of  a 
contract  for  the  sale  of  shares,  therefore  prima  facie  we  are 
entitled  to  succeed.  It  is  said  that  there  is  a  distinction  for  this 
purpose  between  shares  and  stock,  but  if ,  as  we  contend,  the 
contract  is  one  of  loan  rather  than  one  of  sale,  this  distinction  is 
of  no  importance.     This  is  either  a  contract  to  sell  or  a  contract 

(28)  2  EMt.  211.  (26)  20  Beav.  229.  (29)  8  Madd.  247. 

(24)  14  C.B.  327.  (27)  7  H.L.O.  160.  (80)  PaBsia. 

(25)  5  H.L.C.  317.  (28)  7  Ves.  211.  (81)  16  M.  k  W.  Itf. 
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to  replace  shares^  and  in  either  case  we  are  entitled  tc 
for  specific  performance  if  the  case  is  one  in  whic 
entitled  to  any  relief  at  all. 

The  first  ground  of  defence  set  up  is  incapacity  to 
the  terms  of  the  contract.  That  question,  however,  c 
affected  by  subsequent  events :  Revell  v.  Hussey  (32) 
Specific  Performance,  p.  430.  If  this  were  a  contrac 
sale  of  Whiteacre,  the  defendants  would  be  trustees  of  tl 
for  the  plaintiff  from  the  date  of  the  agreement  to  th< 
the  conveyance,  and  in  this  case  they  are  in  the  » 
trustees  of  these  shares. 

He  referred  also  to  the  following  authorities : — Tl 
Barnes  (33),  Eawkes  v.  Eastern  Counties  By.  Go.  (34),  0 
V.  Chichester  (35),  Fergiison  v.  Wilson  (36),  and  Fry  on 
Performance,  p.  670  (PL  6  Oh.  1). 

Eeydon  followed  on  the  same  side,  and  referred  to  1 
Hadley  (37)  and  Withy  v.  Oottle  (38). 

Pihher,  Q.C.,  was  heard  in  reply. 

On  the  11th  May  the  judgment  of  the  Court  was  deli^ 
WiNDBYEE,  J.,  as  follows  : — 

WiNDiYBR,  J.  This  was  a  suit  in  which  the  plaintiff  so 
enforce  the  specific  performance  of  a  contract,  relative  to 
shares  in  the  Broken  Hill  silver  mine,  entered  into  betwe 
and  the  defendants,  who  carried  on  the  business  of  sharel 
but  who,  in  tho  transaction  out  of  which  the  present  sui 
acted  as  principals,  there  being  nothing  in  the  law  of  this 
which  makes  the  union  of  th^  stock-broking  and  stock-j 
business  illegal.  The  defendants,  it  appeared  from  the  ev 
being  under  an  engagement  to  deliver  a  certain  number  of 
to  a  purchaser  on  a  forward  contract,  and  not  having  any 
oasesaioB,  applied  to  the  plain  tiff  j  who  was  the  ownei 

{32}  2  Ball  And  H.  288.  (36)  L.B.  2  Ch.  77^ 

(33)  3  Madd.  349.  (37)  2  H.  A  C*  227, 

(34)  1  De  G.  M.  Jl  G.  737.  ^38}  1  Siin.  k  St.  171. 
fB&)  2  Pbil.  37. 
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1888.        shares^  with  the  view  of  obtaining  the  shares  which  they  required. 

O'Connor    The  plaintiff  requested  the  defendants  to  put  their  offer  in  writing, 
North,      which   they  accordingly  did,  in  the  following  terms: — "Tde- 

WindeyerS.  V^ovlq   No.   624.    Grladstone-chambers,   90  Pitt-street,  Sydney. 
June  1,  1886.     D.  O'Connor,  Esq.,  M.L.A.,  122  Palmer-street 
Dear  Sir, — We  have  a  transaction  in  Broken  Hill  Proprietary 
Company's  shares  which  we  think  might  probably  suit  yon.     We 
will  give  you  market  price  for  20  shares  cash  at  once,  and  sell 
the  same  number  back  to  you  for  delivery  and  payment  in  three 
months  at  IZ.  less.     The  effect  of  this  would  be  that  you  would 
have  the  money  to  use  or  put  to  interestior  three  months,  and  st 
the  expiry  of  that  time  would  receive  the  same  number  of  shares 
for   U.  per  share  less  than  we  now  pay  you  for  them.     Your 
reply  by   return   will  oblige  yours   faithfully,  J.  B.  North   & 
Son,  per  P.  J.  Mein.*'     The  manager  of  the  City  Bank,  with 
whom  the  scrip  was  deposited  as  part  security  for  some  overdraft, 
having  approved  of  the  proposed  contract,  the  plaintiff  obtained 
from  him  the  scrip  for  the  20  shares,  handed  them  over  to  the 
defendants,  and  Deceived  from  them  a  cheque  for  6402.     On  the 
same  day  the  plaintiff  received  from  the  defendants  a  contract 
note  in  the  following  terms : — "  Tejephone  No.  624.     Copy  of 
contract  (subject  to  the  rules  and  regulations  of  the  Sydney 
Stock  Exchange).     J.  B.  North  and  Son,  Grladstone-chambers. 
90  Pitt-street,  Sydney,  3rd  June,  1886.     Sold  to  Mr.  D.  O'Connor, 
M.L.A.,  20  shares  Broken  Hill  Proprietary  Company,  Limited, 
cum  all  privileges,  each  call  to  date  paid  up,  at  31 Z.  each — 620L 
—cum  all  privileges.    Terms  cash.    Stamp  duty.    J.  B.  Nobth  h 
Son,     principals     E.     and     0.    E.       Delivery    and    payment 
on    3rd    September,    1886."       On    the    3rd    September    the 
defendants   did   not  complete  their  contract  by  the  delivery  of 
the   shares  as   agreed  for,   and,   having    apparently   got   into 
difficulties  by  the  fluctuations  of  the  share  market,  wrote  a  letter 
to  the  plaintiff  in  the  following' terms  : — "  (Private)  Gladstone- 
chambers,  90  Pitt-street,  Sydney,  September  7,  1886.      Daniel 
O'Connor,   Esq.,   M.L.A.,   Woolloomooloo.      Dear   Sir, — ^After 
mature  consideration  and  taking  advice,  we  are  compelled  to  ask 
you  to  attend  a  meeting  to  be  held  at  our  office  at  3.30  p-m.  on 
Thursday,   9th  instant.      Tour  attendance  will  oblige.     Yours 


the  plaintiff  saw  the  defendants,  who  informed  him  that,  having  O'Connob 
lost  8000Z.  upon  his  contract  and  a  number  of  others  for  forward  nobth. 
delivery  of  a  similar  kind  to  his,  they  were  not  in  a  position  to  jYin^y^^  J 
carry  out  their  agreement,  and  made  him  certain  offers,  which  he 
declined ;  whereupon,  after  some  further  negotiations,  they  told 
him  to  go  into  the  market  and  purchase  the  shares  himself,  and 
hold  them  responsible  for  any  loss  to  which  he  might  be  put. 
Thi^  the  plaintiff  refused  to  do,  and  on  the  8th  October  commenced 
an  action  at  law  against  the  defendants  for  their  breach  of 
contract  in  not  delivering  the  shares  on  the  3rd  September. 
The  case  was  ready  for  trial,  when  the  defendants  expressed  a 
desire  through  their  solicitor  of  withdrawing  certain  pleas  which 
had  been  inconsiderately  filed  and  of  paying  into  Court  the 
market  price  of  the  shares  on  the  3rd  November,  which  was 
slightly  in  excess  of  their  price  on  the  3rd  September, 
together  with  all  costs.  This  offer  the  plaintiff  refused,  and 
abandoning  his  action  at  law  commenced  the  present  suit  for 
specific  performance,  seeking  thereby  to  obtain  either  a  decree 
directing  the  defendants  to  hand  over  to  him  20  shares  in  the 
company,  or  damages  based  upon  the  value  of  the  shares  at  the 
day  of  hearing  of  the  suit.  The  cause  having  come  on  for 
hearing  before  the  Ohief  Justice,  he  made  a  decree  in  the 
plaintiff's  favour,  directing  a  specific  performance  by  the 
defendants  of  the  contract  of  the  3rd  June  by  a  delivery 
to  the  plaintiff  of  the  20  shares  originally  agreed  to 
be  delivered  on  the  3rd  September,  which  at  the  time 
^itf  the  making  of  this  decree  were  worth  I90Z.  each^ 
Eld  by  a  delivery  of  120  uew  shares  which  had  been  created  by 
ihe  eoaapaiiy  since  the  tSrd  Septeiaberj  or  in  lion  of  delivoring 
»ach  120  new  shares  a  pay  men  t  of  '"»40L  as  damages.  The 
porcbaae  of  all  these  share.Sj  it  is  now  stated,  would  cost  10,000/. 
faitist  this  decree  the  defendants  have  appealed^  and  the 
fttion  for  our  consideratiun  ia  whether,  under  the  circum- 
ftuces  disclosed  in  the  cascj  the  plum  I:  iff  is  entitled  or  not  to 
lie  decree  which  he  has  obtained.  On  the  evideuce  given  before 
at  the  trial,  the  Ohief  Jnsiire  seems  ti»  have  adopted  the 
dcm  of  the  plaintiff  that  the  transaction  between  him  and  the 
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aerenaanis  was  one  or  loan  ana  nou  oi  saie.     laicmg  cue  view  oi 
the   case  which  we  do,  it  is  tmnecessary   either  to  detenniBe 
whether   the  transaction  between  the  parties  was  a  loan  or  a 
contract  of  sale,  or  to  determine  whether  his  Honour  was  right  in 
accepting  the  plaintiff's  version  of  the  transaction  in  face  of  the 
contradictory  evidence  of  the  defendants.     Nor  is  it  necessary 
to   determine  whether,  considering  the  nature  of  the  contract, 
the  plaintiff,  in  the  first  instance  having  sought  redress  at  kw,  is 
now  gnilty  of  delay,  or  has  shewn  himself  as  "  ready,  prompt  and 
eager"    as  a  suitor  for  specific  performance  ought  to  be ;  lii-^ 
claim  at  law,  moreover^  having  been  presented  in  quite  a  different 
form   from    that  which   it  now   assumes.     Whether  the  tmns- 
action  was  one  of  loan  and  replacement,  as  the  plaintiff  avera,  or 
whether  it  was  simply  a  contract  for  the  immediate  purcha^  of 
20  shares,  and  the  forward  sale  of  20  shareSj  as  the  defendants 
assert,  it  may  be  observed  that  as  far  as  the  delivery  of  scrip 
was  concerned,  the  plaintiff  would  be  as  much  entitled  to  it  under 
a  contract  of  sale  as  under  one  of  loan  and  replacement.    The 
real  qnestion   for  the  decision   of    the   Court   is  wheth^  the 
defendants,  who  are    not  in  possession  of  the   shares  for  the 
delivery  of  which  they  have  contracted,  can  be  compelled  to  go 
into  the  market  and  buy  them  for  the  vendee  at  any  price  vrhich 
vendorSj  knowing  the  compulsion  put  upon  the  defendants,  migbT 
choose   to   ask,  as   the   decree  now  appealed  from  directs  the 
defendants   to   do.     In   support   of  the  plaintiff's  contention  a 
number   of  cases  appear  to  have  been  cited  before  the   Gkiej 
Justice  J  which  are  apparently  relied  upon  by  him  in  support  of 
his  judgment ;  but  upon  examination  it  will  be  seen  that  none  of 
them  go  the  length  of  the  plaintiff's  contention,  or  are  really 
similar  in  their  circumstances  to  the  case  before  us.     In  [httictif 
V,  Alhrecht  {39),  the  shares  of  which  delivery  was  sought  to  be 
obtained  were  actually  in  the  possession  of  the  defendant,  and  the 
case  only  goes  to  shew  that,  where  the  shares,  for  tbe  deliren' 
of  which  a  contract  has  been  made,  are  in    the  hands  of  the 
defendant,  a  Court  of  Equity  will  enforce  specific  performance 
of  an  agreenaent  for  the  sale  of  such  shares.    Oheale  v.  KmwaTti 
(40)  simply  shews  that  where  an  agreement  has  been  made  Xa 

(31?)  12  Sim.  ISa  (-K>)  3  do  G.  &  J,  27. 


take  a  transfer  of  shares^  the  vendor  who  has  them  c      i 
the  defendant,  who  agreed  to  buy  them  and  to  exonerate  t 
from  his  liabilities  upon  them,  to  take  the  transfer  of 
as  agreed  upon.    Such  a  case  clearly  has  no  analogy  to  tl 
Holroyd  v,  Marshall  (41)  has  no  bearing  on  the  present  c; 
80  far  as  it  is  an  authority  for  the  undoubted  proposit 
a  vendor  agrees  to  sell  property,  real  or  personal,  of      I 
is  not  possessed  at  the  time,  and  he  receives  the  con     I 
for  the  contract,  and  afterwards  becomes  possessed  o 
answering  the  description  in  the  contract,  a  Court  of  £     i 
compel  him  to  perform  the  contract,  and  that  the  conti     i 
in  equity  transfer  the  beneficial  interest  to  the  pnrcha     i 
diately  on  the  property  being  acquired.     In  this  case^     i 
nately  for  the  plaintiff,  the  defendants  have  never      i 
possession  of  any  of  the  shares  which  they  contracted 
to  him,  and  therefore  the  case  has  no  application. 
Hutchinson  (42)  is  like  Oheale  v.  Kenward — a  case  of 
insisting  on    the   obligation   of    a  vendee  to   take  tl 
which    are    ready    to    be    transferred    to    him,  and 
analogy  to  the  present  case.     Walker  v.  Barnes  {iS 
strongly  relied  upon  by  plaintiff^s  counsel,  has  no  rea 
on  this  case,  as  the  agreement  there  was  not  to  deli^  i 
in  a  particular  company,  but  to  give  a  real  security  for  the  I 
no  peculiar  estate  being  specified,  such  agreement  being 
the  common  case  of  a  husband  on  marriage  covenanting  i  i 
real  estate  on  his  wife.     In  all  such  cases  the  person  c 
ing  to  give  the  real  security  or  settle  an  estate  can  be  c 
to  do  so.     But  the  Vice-Ohancelhr  in  that  case  said  it  i 
different  where  he  agreed  to  give  a  security  on  an  esta  i 
A,  of  which  he  is  not  the  owner,  but  where  he  agrees  t 
real  security  generally  he  has  all  the  world  before  1 
must  therefore  purchase  an  estate  to  enable  him  to  perl  i 
agreement.     It  can  hardly  ba  said  that  persons  who    i 
deliver  shares  in  a  particular  company  have  all  the  worl 
them,  and  the  case  cannot  possibly  be  extended  to  meet 
action  sock  as  took  pkce  betweeu  the  plaiutiff  and  def , 

(41)  10  H.L.a  2m.  (43)  ka.  3  Ch.  388, 

(4S)  3  Mad,  ^47. 
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)888.        The  case  of  Hawke  v.  Eastern  Oounties  Railway  Oampany  (44), 
0'€k>NKOH    which  was  also  cited,  is  equally  inapplicable.     In  this  case  the 
North       plaintiff  alleges  in  his  statement  of  claim^  that  the  defendants 
iFindeyer  J.  ^®^®  ^^  posscssion  of  20  shares  in  the  company,  as  the  registered 
proprietors  thereof,  doubtless  to  bring  himself  within  the  case 
of  Duncuff  V.  Alhrechty  and  were  it  not  for  such  averment  his 
claim  would,  in  our  opinion,  have  been  open  to  demurrer,  as  it 
appears  to .  us  that  it  is  correctly  stated  in  BiddWs  "  Law  of 
Stockbrokers/*  p.  255,  "  that  where  the  person  contracting*  to 
sell  the  stock  does  not,  either  at  the  time  of  making  the  contract 
or  at  the  time  fixed  for  its  completion,  possess  any  such  stock, 
there  is  no  instance  of  a  Court,  either  in  England  or  America, 
having   entertained    a  bill   for   specific   performance.     As   the 
learned  author  of  the  worTc  referred  to  points  out,  a  decree  that 
the  vendors  should  go  into  the  market  and  purchase  the  shares 
in  question   would  be  often  nugatory  and  impossible  of  per- 
formance.    Whilst  it  will  be  thus  seen  that  the  cases  cited  are 
not  authorities  supporting  the  plaintiffs  contention,  the  case  of 
Oolumbine  v.  Chichester  (45)  goes  to  shew  that  where  there  was 
no  scrip  in  the  hands  of  the  defendants  to  enable  them  to  fulfil 
their  contract,  the  Court  would  not  decree  specific  performance 
and  order  the  defendants  to  buy  the  scrip,  th6  demurrer  in  that 
case  being  allowed,  because  the  bill  contained  no  allegation  that 
the  defendants  had  in  their  hands  sufficient  scrip  to  enable  them 
to  perform  their  contract.      The  conclusion  at  which  we  have 
arrived  upon  a  consideration  of  all  the  cases  is  that  as  the  shares, 
the  subject  of  the  contract,  are  not  shewn  to  be  in  the  posses- 
sion or  control  of  the  defend  ants,,  the  claim  of  the  plaintiff  for 
specific  performance  cannot  be  entertained,  and  he  must  be  left 
to  his  remedy  at  law,  his   claim  for  damages  in  the  present  suit 
necessarily  failing  with  his  inability  to   establish  his  right  to  a    . 
decree  for  specific  performance.      If   it  now  appears  hard  that 
the  plaintiff  has  lost  shares  which  were  valuable  to  him  as  an 
investment,  and  which  now  cannot  be  purchased  for  a  sum  less 
than   10,000Z.,   the  answer  is  that  he  might,  with   the  monej 
which  he  would  have  been  bound  to  pay  to  the  defendants  had 
they   delivered   him   the   shares,  have   gone   into    the  market, 
(44)  7  De  G.  M.  &  G.  737.  (46)  2  PhiL  27. 


bought  the  shares^  and  recovered  the  slight  excess  of 
the  defendants^  who^  on  the  other  hand^  should  tl 
pompelled  to  go  into  the  market  and  purchase  the  shf 
in  consequence  of   the  delay   on   the   part   of   the 
bringing  his  suit^  have  to  pay  an  amount  either  for  th 
by  way  of  damages  far  in   excess  of  the   amount 
plaintiff  would  have  been  obliged  to  pay  for  the  shar 
bought  them  immediately  on  the'  failure  of  the  def 
complete  their  contract.     Our  judgment  must  be  in 
the  appellants,  who  are  entitled  to  their  costs  both  in 
below  and  of  this  appeal. 

Solicitor  for  the  plaintiff  :  Shepherd. 

Solicitors  for  the  defendants  :  Holdsworth  ^  Evans. 


Be  UNDERWOOD  ESTATE  ACTS  and  Account  No. 

Deed — Conttntctum — Sedtal — Oeneral  wordt  eontaitud  in  habendun      I 
UmitaHon — E$iate  pur  autre  vie. 

In  1856  B.U.,  being  in  fact  entitled  to  an  estate  tail  in  an  undivid 
certain  lands  under  the  nrill  of  his  father,  mortgaged  his  share  of  th(     i 
to  B.  by  deed  reciting  that  he  was  entitled  to  an  estate  for  the  t     i 
natural  life  in  the  said  landa.    The  habBudwn  of  the  mortgage  was 
"  To  have  and  to  hold  the  part  or  share  of  and  in  the  said  piece  oi 
hmd  hereditaments  and  premises  hereby  assured  with  their  app     I 
unto  the  said  W.B.  his  executors  adminiatrators  and  assigns  for  a    I 
the  life  of  the  said  B.U.  and  for  all  such  further  and  other  estate  < 
(if  any)  which  the  said  E,U,  hath  or  hereaft-er  shM  or  may  have 
entitled  to  in  posaesgipn  reversion  remiiinder  expectancy  or  other    i 
•oefer,"     Subtequently,  in  135dj  R.U.  mortgaged  the  lands  in  quest. 
by  deed  duly  acknowledged  barrinf;^  hi&  estate  tail  to  W.L. ;  and  in  1 
hafing  become  insolTe0#r^ii3  official  assl^ee  released  the  equtfy  of  re 
to  W.L.    W.B.J  having  transferred  th«  mortgage  to  F,S.,  F-S.,  under  (  i 
df  lale  contained  in  bia  mortgage,  ^Id  to  L.O'B,,  who  claimed  that  th 
of  hit  ettate  tall   by  U.XJ,,  enured  for  the  benefit  of  W.B.,  and  en  I 
ta^nsFeree  selling  under  the  power  of  il|1e  to  eonrey  an  estate  in  tee. 

Meld^  that  the  words  of  limitation  in  the  mortgage  were  appropna  ' 
to  coDTey  an  estate  put  atdre  ri^. 

Held,  alio,  that  as  the  inteution  clearly  was  to  deal  only  with  the  li  ' 
0f  E.U.,  the  acope  of  the  deed  was  not  enlarged  by  the  words  of  the  hi 

This  was  an  application  hy  J.  B.  Street  and  J.  C.    I 
llrasteee   of   the   will   of    William   Lawsoiij    deceased,   fi 
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1888.       payment  out  of  Court  to  them  of  a  Bum  of  money  standing  to  the 

Me        credit  of  an  account  entitled  ''  tlie  account  of  William  Frederick 

KsTATK  Acts  Jones,  No.  2."     ITie  application  was  opposed  by  Lucius  O'Brien, 

^^AND        ^jjQ  claimed  to  be  entitled  to  the  moneys   in  question  by  a 

No.  2.       previous  title. 

The  facts  of  the  case  were  as  follows : — ^Richard  Underwood, 
being  entitled  under  the  will  of  his  father,  James  Underwood, 
to  an  estate  tail  in  certain  lands,  (the  proceeds  of  the  sale  of 
which  were  comprised  in  accouut  No  2),  by  deed  dated  the  29tli 
August,  1859,  mortgaged   to   William  Lawson,  his  estate  tail 
being   barred   by   the   same   deed.     Subsequently,  on  the  9tii 
February,   1864,  the  official  assignee  of  Richard  Underwood's 
insolvent  estate  executed  a  release  of  the  equity  of  redemption 
to  the  mortgagee,  William  Lawson.     These  documents  formed 
the  title  of  the  applicants.     The  respondent,  Lucius  O'Brien,  on 
the  other  hand,  claimed  under  a  mortgage  of  the  10th  February, 
1855,  by  Richard  Underwood  to  one  Brady,  and  a  sale  by  the 
transferee  of  that  mortgage  under  the  power  of  sale  contained 
therein.     The  mortgage  to  Brady  recited  that  Richard  Under- 
wood was  entitled  to  an  estate  for  the  term  of  his  natural  life  of 
and  in  an  undivided  fourth  part  or  share  of  and  in  the  heredita* 
ments  thereinafter  described,  and  the  habendum  was  "  to  have 
and  to  hold  the  part  or  share  of  and  in  the  said  piece  or  parcel 
of  land,  hereditaments,  and  premises  hereby  assured,  with  their 
appurtenances,   unto   the   said    William   Brady,   his  executors, 
administrators,  and  assigns,  for  and  during  the  life  of  the  said 
Richard  Underwood,  and  for  all  such  further  and  other  estate 
and  interest  (if  any)  which  the  said  Richard  Underwood  hath, 
or  hereafter  shall  or  may  have  or  become  entitled  to,  in  possession, 
reversion,  remainder,  expectancy,  or  otherwise  howsoever." 

Walker  (with  him  Street)  for  the  applicants.  At  &e  most 
nothing  more  passed  by  the  mortg-age  to  Brady  than  an  estate 
for  the  life  of  Richard  Underwood.  In  support  of  this  view  I 
rely  on — (1)  The  internal  evidence  of  the  deed  (2)  The  rule  that 
where  there  is  a  conflict  between  the  recitals  and  the  operative 
part  in  a  deed,  that  which  is  clear  governs  that  which  is 
ambiguous.     In  this  case  the  recital  controls  the  opei*ative  {)iui. 
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As  to  the  first  point :  it  is  contended  on  behalf  of  the  respondent        ^^S^- 
that  the  estate  tail  of  which  Richard  Underwood  was  seised  at         Re 
the  date  of  the  mortgage  was  intended  to  pass  by  the  mortgage,  estatk  Ai-t^ 
If  so,  it  is  at  least  remarkable  that  the  deed  was  not  acknow-      ,  ^^^ 
ledged,  and  that  the  recital  did  not  state  that  he  was  seised  of       No.  2. 
an  estate  tail  in  the  lands  conveyed. 

It  is  the  invariable  practice  to  recite  the  estate  which  the 
deed  is  intended  to  convey.  It  is  also  a  common  practice  in 
drawing  np  a  mortgage  of  an  estate  tail  to  refer  to  the  fact 
that  the  deed  is  intended  to  be  acknowledged ;  bnt  that  practice 
has  not  been  adopted  in  this  case.  This  may  be  called  negative 
evidence.  The  positive  evidence  is  even  stronger.  This  m  not 
a  case  in  which,  without  any  recitals,  a  deed  purports  to  grant  all 
the  interest  to  which  the  grantor  is  entitled  under  a  certain  will. 
There  is  an  express  recital  that  the  mortgagor  is  seised  of  an 
estate  for  life  ;  and  that  being  so,  can  there  be  any  doubt  that 
it  was  with  that  estate  that  the  mortgagor  contemplated  dealitig? 

[His  HoNOiTB.  What  is  the  object  of  adding  in  the  hahenduvi 
the  words,  '^and  all  such  further  and  other  estate^'?] 

Those  words  are  ambiguous,  and  must  be  controlled  by  the 
clear  words  of  the  recital.  The  deed  must  be  construed  by 
means  of  the  inferences  to  be  drawn  naturally  from  it. 

[His  HoNOtTE.  The  third  recital  alludes  to  the  contract 
between  the  parties  ''  hereinafter  expressed'^;  that  must  refer  to 
the  additional  words  contained  in  the  habendum,'] 

If  that  recital  had  stood  alone,  the  respondent's  case  would 
have  been  far  stronger,  but  it  is  prefaced  by  the  recital  of  the 
particular  estate  to  which  the  mortgagor  was  entitled. 

[His  HoNOiTB.  Must  the  recital  necessarily  cut  down  the 
habendubml'} 

Only  where  the  recital  is  clear  and  the  habendum  ambiguoos. 

The  second  recital  is  also  strongly  in  our  favour,  as  it  shews 

that  the  policy  on  Richard  Underwood's  life,  which  was  assigned 

H  :; 
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1888.        by  the  mortgage,  was  only  taken  out  jost  previously  to  the  date 

Re         of  the  mortgage,  and  apparently  for  the  purpose  of  obtaming 

EsTATs  Acts  ^^^  advance.     This  supports  the  view  that  the  parties  had  in 

Account    ^<^^^®™P'**iofi  ^^^J  *  mortgage  of  the  life  estate. 

No.  2.  As  to  the  second  point,  there  is  no  doubt  that  if  there  is  an 

ambiguity  it  is  in  the  habendum.     In  most  of  the  cases  cited  in 

Blphinstone  on  the  Interpretation  of  Deeds,  p.   132,  B.  37,  the 

discrepancy  was  in  reference  to  the  quantum,  here  it  is  as  to  die 

quality  of  estate,  but  there  is  no  difference  in  principle  between 

the  two  classes  of  oases. 

He  referred  also  to  the  following  authorities  :-^Re  MichelPs 
Trust  (1) ;  Barratt  v.  Wyatt  (2) ;  Neame  v.  Moorsom  (3) ;  Howard 
V.  Earl  of  Shrewsbury  (4) ;  BooJee  v.  Lord  Kensington  (5) ;  Ghilders 
V.  Eardley  (6) ;  Hopkinson  v.  Lusk  (7) ;  Oray  v.  Earl  of  Limerick 
(8) ;  Walsh  V.  Trevanion  (9) ;  and  Jenner  v.  Jenner  (10). 

Manning,  for  the  respondent.  The  cases  cited  all  turn  on  the 
point  that  there  was  a  recital  by  the  grantor  that  he  was  going 
to  deal  with  one  particular  property,  and  that  it  was  therefore 
clear  that  that  property  alone  was  in  his  mind.  In  those  cases, 
words  in  the  habendum  large  enough  to  include  other  properties 
of  the  grantor,  were  clearly  inconsistent  with  the  intention  of  the 
deed.  Here  the  discrepancy  is  as  to  the  quality  of  the  estate  dealt 
with  by  the  deed.  If  the  recital  had  been  that  the  grantor  was 
entitled  to  an  estate  tail,  and  the  operative  words  had  been  large 
enough  to  pass  a  fee  simple,  the  grantor  would,  under  the 
covenant  for  further  assurance,  be  compelled  te  convey  the  fee- 
simple  if  he  got  it. 

[His  HoKOUfi.  That  proposition  confuses  the  effect  of  the 
covenant  for  further  assurance,  and  the  effect  of  the  operative 
words.] 


If  the  recital  in  this  case  had  been  that  the  mortgagor  i 

entitled  to  an  estate  tail,  and  the  same  operative  words,  with  the 

(i;9Ch.  D»6.  (6)  2S  Beav.  648. 

(2)  30  Bear.  442.  (7)  84  Bear.  215. 

(8)  L.B.  3  Kq.  97.  (8)  2  De  G.  &  S.  370. 

(4)  L.R.  17  Eq.  S91.  (9)  16  Q.B.  738, 

(5)  2  K.  &  J.  768.  (10)  L.B.  1  £q.  i»^L 
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addition  of  the  word  "  heirs  "  had  been  nsed^  the  fee-simple  _     ^^^- 

would  have  passed  to  the  mortgagee  if   it  had   beeu   in   the         Re 

.  Underwood 

mortgagor.  ^  Ebtatb  Acts 

There  is  nothincf  in  the  deed  to  shew  that  the  advance  was      .  ^^^ 
"  Account 

made  on  the  security  of  the  life  estate  only.     On  the  contrary,       No.  2. 
the  intention  appears  to  have  been  that  the  whole  interest  of  the 
mortgagor  should  stand  as  security  for  the  advance.     There  is 
no  conflict  between  the  recital  and  the  habendum. 

He  referred  to  the  following  authorities :  —  Tourls  v.  Band 
(11);  Pye  v.  Daubuz  (12);  Elphinstone  on  the  Interpretation  of 
Deeds,  p.  129,  R.'  86 ;  Jenner  v.  Jenner  (13) ;  Noel  v.  Bewlay 
(14);  and  Stapilton  v.  Stapilton  (15). 

Cur.  adv.  vult. 

On  the  28th  of  May,  the  matter  having  been  put  in  the  paper 
for  judgment,  his  Honour  asked  nf  counsel  wished  to  argue  the 
question  whether  anything  more  than  an  estate  for  the  life  of 
Brady  passed  by  the  mortgage^  and  that  point  having  been 
argued^  judgment  was  reserved. 

On  the    1st  of    June^   his    Honour  delivered   judgment  as      Jvne  1. 
follows : — 

His  Honoub.  This  is  an  application  by  John  Rendall  Street 
and  James  Clegg  Taylor,  the  trustees  of  the  will  of  the  late 
William  Lawson,  for  payment  out  of  Court  of  the  sum  of  £558 
14s.  8d.,  standing  to  the  credit  of  an  account  entitled  "the 
account  of  William  Frederick  Jones,  No.  2  ;'^  and  also  all  other 
moneys  that  may  hereafter  be  paid  into  the  said  account.  The 
respondent  is  Lucius  O'Brien,  who  claims  to  be  entitled  to  these 
moneys  by  a  prior  title.  Both  the  applicant  and  respondent 
claim  under  Richard  Underwood,  who  took  under  the  will  of  hiB 
father,  James  Underwood,  an  estate  tail  in  the  lands,  j^he 
proceeds  of  the  sale  of  which  are  comprised  in  the  account  No.  2. 
The  applicants'  title  is  a  mortgage  by  Richard  Underwood  to 
their  testator,  William  Lawson,  dated  the  29th  August,  1859, 

(11)  2  Bro.  C.C.  650.  (14)  8  Sim.  103. 

(12)  3  Bro.  C.C.  695.  (16)  1  Atk.  8. 
.      (13)  L.B.  1  Eq.  at  p.  367. 
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^^^'       whereby  Richard  Underwood   barred  hia  estate  tail,  and  so 
Se         mortgaged  in  fee  :  and  a  release  of  the  equity  of  redemption  bf 
Ebtatr  Acts  ^'  ^'  Mackenzie,  the  official  asignee  of  the  insolvent  estate  of 
Account     ^'^'^^''^^   Underwood,    dated  the  9th    February,  1864.     Lucius 
No.  2.       O'Brien   claims  under  a  mortgage   by  Richard    Underwood  to 
C.J.  Kq.     William  Brady,  dated  the  10th  February,  1855,  and  a  sale  by  the 
transferee  of  that  mortgage  under  the  power  of  sale,  and  con- 
tends that  the  barring  of  the  estate  tail  by  Richard  Underwood 
in  the  mortgage  of  the  29th  August,  1859,  enured  for  the  benefit 
of  William  Brady,  and  enabled  his  transferee  selling  under  the 
power  of  sale  to  convey  an  estate  in  fee.     Mr.   Walker  took 
an  objection  to  the  title  of  Lujcius  O'Brien  that  the  mortgage  to 
William  Brady  was  only  for  the  life  of  Richard  Underwood,  and 
that,  as  he  is  now  dead,  the  title  under  that  mortgage  ceased  at 
his  death.     The  mortgage  to  William  Brady  recites  that  Richard 
Underwood  is  entitled  to  an  estate  for  the  term  of  his  natural  life 
of    and  in  an    undivided   fourth  part  or  share    of   and  in  the 
hereditaments  thereinafter  described,  and  the  hahendum  is  "  to 
have  and  to  hold  the  part  or  share  of  and,  in  the  said  piece  or 
parcel  of  land,  hereditaments,  and  premises  hereby  assured  wiA 
their  appurtenances  unto  the  said  William  Brady,  his  executors, 
administrators,  and  assigns  for  and  during  the  life  of  the  said 
Richard  Underwood,  and  for  all  such  further  and  other  estate 
and  interest  (if  any)  which  the  said  Richard  Underwood  hath,  or 
hereafter  shall  or  may  have,  or  become  entitled  to  in  possession, 
reversion,  remainder,  expectancy,  or  otherwise  howsoever.**  There 
is  no  doubt  that  Richard  Underwood  had  not  a  life  estate,  but 
an  estate  tail,  in  the  lands  comprised  in  this  mortgage,  and  Mr. 
Manning  contended  that  the  words  in  the  habendam,  "  and  for 
all  such  further  and  other  estate,  &c.,''  passed   the  estate  taili 
which  Richard  Underwood  then  had,  and  the  enlarged  estate  in 
fee  which  he  subsequently  acquired.     It  is  dear,  not  only  from 
the  recital,  but  from  the  form  of  the  limitations  in  the  habendum, 
to  William  Brady,  "  his  executors,  administrators,  and  assigns," 
that  the  intention  was  to  pass  only  the  life  estate  of  Richard 
Underwood.     The  devolution  of  estates  pur  autre  vie  is  different 
from  that  of  other  freehold  estates.     It  is  the  only  case  in  which 
the  right  of  occupancy  is  recognised  by  the  law.    At  common 
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law,  where  lands  are  granted  to  A.  during  the  life  of  B.,  on  the        1888. 
death  of  A.  anyone  may  enter  and  occupy  during  the  life  of  B.,  in         Se 
which  case  he  is  called  the  general  occupant ;  but  where  land  is  estate  Actb 
granted  to  A.  and  his  heirs,  or  to  A.,  hia  executors  and  assigns,         ^^^ 
then  the  heir  or  executor  on  the  death  of  A.  may  enter  and  hold       No.  2. 
the  lands  during  the  life  of  B.  as  special  occupant.     In  Bipley  v*      c.J.  £q. 
Waterworth  (16),  Lord  Eldon,  deciding  that  an  executor  could 
hold    as  special   occupant^   referred   to   the    statement    of    the 
law  in  Bacon's  Abridgment  as  correct.     The  passage  he  referred 
to  is  this  : — '^  If  a  lease  be  made  of  land  to  J.  S.,  his  executors 
and  assigns  during  the  life^of  B.,  the  executors  of  J.  S.  shall  be 
the  special  occupants  if  he  dies  in  the  life  of  B.,  for  though  it  be 
a  freehold  which,  in  course  of  law,  would  not  go  to  the  executors, 
.  yet  they  may  be  designed  by  the  particular  words  in  the  grant 
to  take  as   occupants;   and  such  designation  will  exclude  the 
occupation  of  any  other  person,  because  the  parties  themselves 
who    originally    had    the    possession    have    filled    it    by   this 
appointment.'^     This  proposition  of  law  is  further  examined  in 
Sugden  on  PowerSy  note  1,  p.  193  (8th  edition).     Such  being  the 
law  on  the  subject,  the  form  of  limitation  in  the  mortgage  to 
William  Brady  would  be   strictly  appropriate  in  the  case  of  a 
mortgage  pur  autre  vie,  but  wholly  inapplicable  to  any  other 
.  freehold  estate.     It  is  therefore  apparent,  not   only  from  the 
recital  but  from  the  limitations  in  the  deed,  that  it  was  the 
intention  of  the  parties  to   deal   only  with   the  life  estate  of 
Bichard    Underwood.     The    question    then    remains    whether 
the  words  '^and  for  all  such  further  and  other  estate  and  interest 
(if   any)  which  the  said  Richard  Underwood  hath  or  hereafter 
shall  or  may  have  or  become  entitled  to,''  &c.,  enlarge  the  scope 
'  of  the  deed,  and  include  the  estate  tail  which  he  then  had,  or 
the  estate  in  fee  which  he  subsequently  acquired.     In  Howard 
T.  Barl  of  Shrewsbury  (17),  Sir  G.  Jeasell,  the  then  Master  of  the 
■  Holls,  stated  : — "  Nothing,  I  consider,  is  better  settled  than  that 
^  these  general  words,  even  where  they  would  pass  the  land  ex  vi  - 
:  terniinorum,  are  restricted  by  the  recitals  and  what  is  called  the 
y-fioope  of  the  instrument.     The  principle  is  that,  though  words  of 
/specific  description  are  not  easily  dealt  with,  yet  general  words 
(16)  7  Ves.  425,  (17)  L.R.  17  Kq.  891. 
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^^^'       are;  and  that  althongli  general  words  may  be  in  themselves 
He        large  enough,  yet  it,  upon  the  whole  scope  of  the  instmment,  as 
KfiTATx  Acts  ^  v^hich  especial  regard  is  to  be  had  to  what  I  call  introdactory 
Acc'^uM      recitals,  it  appears  it  was  not  the  intention  of  the  parties  te  pass 
No.  2.       those  properties,  it  will  not  pass  them/'     Of  the  maiiy  deeiaioiis 
CJ.  £q.     upon  which  the  above  rule  of  law  is  based  I  will  cite  only  one, 
which  shews  the  length  to  which  this  rule  has  been  carried.     In 
Jenner  v.  Jennet  (18),  the  deed  recited  that  by  yirtae  of  certain 
instruments    certain     specified    lands    ''  and    all     other     the 
hereditaments  in  the  county  of  York  hereinafter  expressed  to  be 
appointed  and  released/'  stood  limited  as   the  settlor  should 
appoint,  and  subject  thereto  to  him  in  fee,  and  the  appointaient 
and  conveyance  comprised  the  hereditaments  specified  in  the 
recitals  and  ^'  all  other  the  hereditaments  in  the  county  of  York, 
of  or  to  which  the  grantor  was  seised  for  an  estate  of  inheritauoe.^ 
It  was  held  that  an  estate  in  the  county  of  York,  of  whiok  tiie 
grantor  was  seised,  but  which  was  not  specified  in  the  recited 
deeds  or  parcels  in  the  conveyance,  did  not  pass.     I  can  see  no 
difference  in  principle  between  the  application  of  this  rule  to  the 
parcels  and  to  the  estates  or  interests  limited  in  a  deed.     In 
Oholmondeley  v.   Olinton  (19),  the  recitals  were  relied  upon  to 
explain  the  limitations  in  the  deed.     But,  apart  from  this  clear 
rule  of  law,  the  limitations  to  William  Brady,  ''his  executors, 
administrators,  and  assigns,''  would  not  pass  either  an  estate  tail 
or  au  estate  in  fee,  such  estate  passing  only  under  limitations  to 
the  "  heirs  of  the  body,"  and  "  heirs  and  assigns"  respectively. 
It  was  also  conteuded  that,  as  the  deed  contained  a  power  for 
William    Brady,  his  executors,  administrators,   or  assigns,  ''to 
make  sale  and  absolutely  dispose  of  the  aforesaid  hereditaments 
and  premises,"  he,  or  his  assigns,  could  make  a  good  title  in  fee 
to   these   lands   when    sold   under    this  power   after    Richard 
Underwood  had  acquired  the  larger  estate  in  fee.     But,  as  the 
deed  recites  that  Richard  Underwood,  the  donor  of  the  power, 
is  entitled  only  to  a  life  estate  in  the  lands,  and  as  the  mortgage 
is   lim.rsd   to   such  life   estate,   the   power,  which   is  only  an 
additional  remedy  for  the  recovery  of  the  debt,  must  be  limited 
to  the  life  estate,  and  the  mortgagee  can  convey  no  largw  estate 
(IS)  L.E.  I  £(i.  361.  ,     V  (19)  2  Jac  &  W.  L 


tbaii  the  donor  of  the  power  m  stated  to  possess.    1 
farther  charge  endorsed  od  this  mortgage  was  also  i 
enlarging  the  estate  conyeyed  to  William  Brady,  b( 
Richard  Underwood  covenanted  for  himself,  his  heirs, 
and  admimstratorsj  that  the  fourth  share  of  the  hei 
comprised  in  the  within  indeotare  should  stand  as  a 
WUIiam  Brady^  his  heirs,  execntorSj  administrators,  a 
for  the  repayment  of  the  snm  of  400J.  secured   b; 
mortgagOj  and  the  further  snm  of  I002«     The  covent 
heir  of  Richard  Underwood  does  not  extend  the  interea 
by  the  mortgage^  and  the  nse  of  the  word  "heir**  t 
Brady  would    only   create  a  donbt  whether  the  he 
execntor  of  William  Brady  should  enter  npon  the  landi 
occnpant  on    his   death.     The     transfer  of  the  moi 
FranoLB  Smith,  dated  the  26th  February,  1856,  creat 
difficulty,  for  in  it  Bichard  Underwood  covenants  fi 
aasurance  that  he  and  William  Brady,  and  each  of  1 
each  of  their  heirs^  executors,  and  administrators,  and 
persona  lawfully  claiming  auy  estate  iu  the  said  here< 
shonld,  after  default  made  in  payment  of  principal  o 
execute  and  do  all  such  further  deeds  and  acts  for  mom 
ooDveying  the  said  hereditaments  unto  and  to  the  use  <i 
Bmith,  his  heirs  and  asaignB,  as  he  or  they  might  requi 
standing  alone  would  be  a  covenant  to  oonvey  the  lii 
Smith  in  fee,  and  it  was  contended  that  Bichard  U 
having  subsequently  acquired  the  fee,  his  enlarged  estii 
for  the  benefit  of  the  mortgagee.     But  the  transfer,  aft<! 
that  the  mortgage  was  for  the  life  of  Richard  Undi 
expressly  limited  to  Francis  Smith,  his  executors,  admi : 
and  assigns  for  the  estate j  term^  and  interest  of  Willi  i 
and  cou tains  a  covenant  by  Richard  Underwood  thii 
William  Brady  or  one  of  them  are  or  is  seised  of  an 
fourth  part  or  share  of  the  said  hereditaments  for  a  I 
without  any  manner  of  condition  or  limitation  of  uses  i 
to  defeat,  alter,  change,  charge,  or  determine  the  sai 
follows  a  covenant  that  Richard  Underwood  and  Will  i 
l»ave  good  right  to  assure  the  said  hereditaments  with  i 
iifie  of  the  said  Francis  Smith,  hia  heirs  and  aaaigna,  i 
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BMsbemd  and  wife — Separate  estate  of  married  Vfoman — Separate  estate  consisting       Aug,  27. 
of  reaXty^Deht  eoniraeied  vev^Uy-^Whethor  ehargeaUe  ypon  land  held  io 
mpsmUo  uses.  C.J.  £q. 

liiad  settled  to  the  sepMste  nee  of  a'  numried  wonuui  can  be  made  veeponiiMe 
by  tbe  Coort  of  Eqnitj  for  payment  of  a  debt  contraoted  by  her  rerbaUy  on 
the  credit  of  her  separate  estate.  The  principles  which  govern  the  Court  of 
Equity  in  suits  against  the  separate  estate  of  a  married  woman  discussed  and 
explahied. 

The  plaintiffs  in  this  suit  were  storekeepersi  and  the  female 
defendant^  a  married  woman^  had  become  indebted  to  them  in 
the  sum  of  58Z.  17«.  6d.  for  goods  supplied  to  her  on  the  credit^ 
as  the  plaintiffs  alleged^  of  her  separate  estate.  The  plaintiffs 
having  failed  to  obtain  payment  of  the  amount  dne^  brought 
this  Buit^  praying  for  a  declaration  that  the  sum  of  681.  17«.  6(2. 
-was  a  charge  on  certain  lands  settled  to  the  separate  use  of  the 
female  defendant^  and  for  a  sale  of  the  said  lands^  if  necessary^ 
for  the  purpose  of  paying  them  the  debt  due  to  them  by  the  defen- 
dant. It  was  admitted  that  the  defendant  was  entitled  to  certain 
real  estate  for  her  separate  use ;  but  it  was  contended  that^  as 
the  debt  sued  upon  arose  out  of  a  mere  verbal  contract^  the 
plaintiffs  were  not  entitled  to  a  remedy  against  land  settled  to 
the  separate  use  of  the  female  defendant.  It  was  alleged  by  the 
plaintiffs  that  Mrs.  Waterhouse  had  signed  a  written  agreement 
to  pay  the  debt^  and  to  create  a  charge  on  the  land ;  but  his 
Honour  found  that  such  agreement  was  improperly  obtained,  and 
declined  to  take  it.  in  to  consideration. 

C.  J.  Manning  for  the  plaintiffs. 

Lingen  for  the  female  defendant. 

The  suit  was  heard  on  the  27th  of  August,  when  his  Honour 
expressed  some  doubt  as  to  whether  the  separate  estate  of  a 
married  woman,  if  consisting  of  realty,  could  be  made  liable  for 
»  debt  contracted  on  a  parol  promise  by  her.    EQb  Honour 

J2 


1888.       accordingly  reaerred  liia  deciaion,  and  on  the  4th  of  Sept-ember 
Fairfai     delivered  a  written  jtidgment  fts  follows  : — 


His  Hokous.  Li  this  case  the  plain tiSs;  who  are  general 
storekeepers  at  Strathfield,  pray  for  a  declaration  that  the  sum 
ol  58^,  17^^  ^d.  is  a  charge  on  certain  lands  the  separate  estate 
of  the  female  def endant^  and^  if  neceasaryj  for  a  sale  of  the  said 
lands, 

I  am  satisfied  npon  the  evidence  that  Mrs.  Waterhons© 
obtained  these  goods  npon  the  credit  of  her  separate  estate,  and 
I  am  also  satisfied  that  the  written  agreement  to  pay  the  debt, 
and  to  create  a  charge  npon  the  land,  dated  the  3rd  Janoary, 
1888,  was  improperly  obtained,  and  withont  any  legal  ad  nee  or 
assistance  oo  the  part  of  Mrs.  Waterhonse^  and  that  therefore 
I  cannot  take  it  into  consideration,  but  must  deal  with  the  ease 
aa  if  there  were  no  written  agreement. 

The  question  which  I  have  to  decide  is  whether  a  debt  ver- 
bally contracted  by  a  married  woman  on  the  faith  of  her  separate 
estate  can  be  enforced  by  a  Court  of  Equity  against  land  held 
to  her  separate  use, 

I  cannot  find  any  case  in  the  English  Courts  deciding  this 
point ;  but  in  the  case  of  Burhe  v.  Tuiie  (1)  the  Lord  Chancellor 
of  Ireland  decided  that  the  real  estate  of  a  married  woman  was 
not  liable  for  her  general  engagements^  because  there  was  no 
contract  in  writing  under  the  SiaiidB  of  Frauds.  A  doubt  to 
the  same  effect  was  thrown  out  by  the  Master  of  Rolls  in  Clerk 
V,  Miller  (2)  ;  and  in  the  case  of  Joktiston  v.  OaUagher  (3),  Lord 
Justice  Turner  says  :  '^  Upon  the  whole,  I  have  come  to  the  con 
elusion  that  not  only  bonds,  bills  and  promissory  notes  of 
married  women,  but  also  their  general  engagements,  may  affect 
their  separate  estates,  except  as  the  Statute  of  FraiuU  may 
interfere  where  the  separate  property  is  '  real  estate/  '* 

These  are  the  only  authorities  T  can  find  bearing  on  this  point. 

In  the  two  last  mentioned  cases  the  point  was  left  undecided,  as 
it  did  not  arise  on  the  facts  of  the  case,  and  as  I  read  the  dictum 
of  Lord  Justice  Turner ^  he  merely  guarded  against  possibly  too 
wide  an  application  of  the  general  principles^  if  it  should  here- 

(1)  10  Irish  Cb.  B  4C7.  {2}  Z  Atk,  37^.  (B)  a  JJX  A  J.  494 


vol/.  IX.] 


0A8SI8  IN  EQUITY. 


:m7 


after  be  shewn  that  in  the  case  of  real  estate  the  Statute  qf  ^ 
Frauds  required  a  written  agreement. 

I  do  not  think  in  the  present  day  that  the  case  of  Bvrke  v. 
Tuite  wonld  be  followed.  It  seems  to  me,  with  great  submission, 
to  be  based  on  a  misconception  of  the  principle  on  which  Courts 
of  Equity  enforce  the  contract  of  married  women  against  their 
separate  estate.  The  true  principle  is  laid  down  by  Lord 
Cottenham  in  Owens  v.  Dickinson  (4) : — "  It  has  sometimes  been 
treated  as  a  disposing  of  the  particular  estate ;  but  the  contract 
is  silent  as  to  the  settled  estate ;  for  a  promissory  note  is  merely 
a  contract  to  pay,  not  saying  out  of  what  it  is  to  be  paid,  or  by 
what  means  it  is  to  be  paid,  and  it  is  not  correct,  according  to 
legal  principle,  to  say  that  a  contract  to  pay  is  to  be  construed 
with  a  contract  to  pay  out  of  a  particular  property  so  as  to  con- 
stitute a  Hen  on  that  property.  Equity  lays  hold  of  the  separate 
property,  but  not  by  virtue  of  anything  expressed  in  the  con- 
tract ;  and  it  is  not  very  consistent  with  correct  principles  to  add 
to  the  contract  that  which  the  party  has  not  thought  fit  tointroduco 
into  it.  The  view  taken  of  the  matter  by  Lord  Thwrhw  in  Hulme 
V.  Tenant  (5)  is  more  correct.  According  to  that  view,  the  separate 
property  of  a  married  woman  being  a  creature  of  equity,  it 
follows  that  if  she  has  a  power  to  deal  Mrith  it,  she  has  the  other 
power  incident  to  property  in  general — ^namely,  the  power  of 
contracting  debts  to  be  paid  out  of  it ;  and  inasmuch  as  her 
creditors  have  not  the  means  at  law  of  compelling  payment  of 
those  debts,  a  Court  of  Equity  takes  upon  itself  to  give  effect  to 
them,  not  as  personal  liabilities,  but  by  laying  hold  of  the 
separate  property  as  the  only  means  by  which  they  can  be 
satisfied.^' 

In  the  case  above  cited  of  Johnston  v.  Oallagher  (8),  Lord 
Justice  Turner,  at  p.  519,  states  the  principle  thus : — "  A  Couyt 
of  Equity  having  created  the  separate  estate,  has  enabled 
married  women  to  contract  debts  in  respect  of  it.  Her  person 
cannot  be  made  liable  either  at  law  or  in  equity,  but  in  equity 
her  property  may.  This  Court,  therefore,  as  I  conceive,  gives 
execution  against  the  property,  just  as  a  Court  of  law  gives 
execution  against  the  property  of  other  debtors.''    And  again, 

(4)  Or.  &  Ph.  18.  (5)  1  Bro.  Ca  16. 
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at  p.  520j  he  says^  "  Her  creditors-  are  not  appointees  of  the 
property^  they  have  no  lien  or  charge  npon  it.'* 

The  same  principle  is  laid  down  by  tiie  Gonrt  of  Appeal  in 
the  recent  case  of   Bobinaan  ▼.  Pickering   {6);   Jesaell^  M.K., 
says :     "  The    general     engagements    of    a    mazned   wemao 
contracted    on    the    credit  of    her  separate  estate  bind  that 
property  in  this  sense  that  a  creditor  can  obtain  a  jadgment 
against  the  separate  estate^  and  can  then  obtain  payment  out 
of  it/'    And  Jaanes,  L.  J.^  sajrSy  "  There  was  at  one  time  a  notton 
that  the  engagements  of  a  married  woman  were  in  the  natare  of 
charges  on  her  separate  estate.     It  was  afterwards  settled  that 
only  the  relation  of  debtor  and  creditor  existed,  with  a  right  for 
the  creditor  to  go  against  the  particular  fond.''     I*  have  stated 
at  some  length  the  anthorities  on  which  I  rely  as  expounding 
the  trne  principles  which  govern  the  Court  of  Equity  in  cases  of 
this  sort,  because  at  different  times  various  other  principles  have 
been  laid  down  by  other  Judges.     It  was  at  one  time  supposed 
that  the  creation  of  the  debt  operated  by  way  of  aj^intment 
of  the  separate  estate,  or  that  it  created  a  charge  or  lien  on  die 
estate.     If  that  were  the  true  principle  it  might  be  neoessaiy 
that  there  should  be  a  writing  under  the  StcUute  of  ISroMda  ;  but 
if  the  principle  be  that  laid  down  in  OfoeiM  v.  DiMnson  (7),  and 
followed  in  the  subsequent  cases,  there  is  no  contract  or  agree- 
ment relating  to  laud,  and  no  charge  or  lien  created.     The  only 
contract  a  married  women  makes  is  to  pay  the  debt.    That 
creates  the  relation  of  debtor  and  creditor,  and  the  Court  of 
Equity  enforces  payment  of  the  debt  by  execution  on  the  separate 
estate  as  the  only  means  by  which  it  can  be  satilBfied. 

For  these  reasons  I  am  of  opinion  that  the  plamtiffs  are 
entitled  to  the  relief  prayed  in  the  1st,  2nd,  and  3rd  pnyar  of 
their  claim  with  costs,  and  I  decree  accordingly. 


(6)  L.E.  16  Ch.  D.  660. 


(7)  Cr.  k  Ph.  48 


DWYER  ».  CAIBD  and  Oths&s.  I 

Msal  Property  Act,  «.  22,  28 — Amending  Act,  s.  4 — Lajpse  of  cairi 
oHaU^  f98tn»imiing  order  or  take  proceedim^e-^-MUiake  ae  to  praei 
€^veat^Power  of  OouH  of  Sgwty  to  grant  injunction  after  lopi 

In  1884  the  defendant  C.  applied  to  luring  certain  lands  under; 
of  the  Seal  Property  ^ci,  and  in  1885  the  examiners  having  appro^ 
the  usual  notiees  were  issued.  Thereupon  the  trustees  of  the  will 
a  eareat,  but  no  steps  having  been  taken  within  three  months 
injunction  restraining  the  Begistrar-General  from  proceeding  wit 
tion,  the  caveat  lapsed.  Plaintiffs  having  ingtitnted  a  suit  for 
thut  they  were  entitled  to  the  laad  in  question,  and  for  an  injunct 
the  ifisue  of  a  certificate  of  title  to  th&  defendant  C, 

MUdL,  by  Ovmtf  O.J,  Eq.j  that,  notwithatandin^  the  lapse  of  the 
by  the  trustees,  the  Court  of  Equity  had  j  UFisdietion  to  grant  rel 
tha  ca&e  was  one  in  which  an  in j  auction  to  the  hearing  ehould  be 

This  waa  a  motion  to  continue  till  the  boating  of  1 
injimction  originally  graotod  ao?  partei  rogtraining  the 
tihe  Registrar-General  J  from  i»Buing  a  certificate  of  ti 
lands  described  in  the  pleadings  to  the  defendant  Caird 
person  claiming  nnder  or  through  him,  and  restraining 
danfc  Caird  from  cootinning  his  application  for  such 
of  title.  The  statement  of  cUim  also  prayed  for  a  c 
that  the  plaintiSs  were  entitled  tu  the  land  in  que&ti 
was  alleged,  and,  for  the  purposes  of  this  motion,  i 
tiiat  the  plaintifEs  had  a  good  title  to  the  said  I 
plaintiffa  farther  alleged  that  they  did  not  know  of  ih 
for  lodging  a  caveat  to  protect  their  ititerestSj  aQ<] 
trnsteos,  who  were  defendants  in  the  snitj  had  u 
idlowed  the  caveat  lodged  by  them  to  lapse.  The  forn 
included  a  notice  etating  that  it  was  no  longer  necessi 
caveator  to  take  any  steps  in  protaction  of  hiE  allej 
The  defendants  filed  no  affidavits  in  opposition  to  tho  n 
the  argoment  took  the  form  of  an  argument  on  deu 
point  raised  being  whether  or  not  the  Court  had  juri 
entertain  an  application  for  an  injunotion  restraining  t 
a  certificate,  notwithetanding  the  lapse  of  the  caveat 
protect  the  rights  of  the  persons  claiming  in  opposii 
person  applying  for  the  certificate* 
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188S.  The  Full  Court  had  already  decided  that  under  tfa&  Seal 

DwTSB      Property  Act,  and  the  Amending  Act,  they  had  no  power   to 
Cairi>.      restrain  the  Registrar-Greneral  from  issoing  a  certificate  after 
the  lapse  of  a  caveat. 

Limgen  {Adrian  Knom  with  him)^  for  the  defendant  Gaird,  wv 
first  called  npon.  Onr  position  is  that  we  have  aequired,  throogh 
ignorance  of  the  law  on  the  part  of  the  plaintiffs^  a  statutory 
right  to  the  issne  of  a  certificate  of  title. 

[His  Honour.  The  question  simply  is  whether  the  fact  of 
the  plaintiffs  having  followed  what  was  till  recently  the  nniversal 
practice^  and  having  been  misled  by  the  notice  sent  to  them  by 
the  Registrar-General^  is  to  debar  them  from  their  remedy  7] 

A  mistaken  notion  of  the  law  gives  the  plaintiffs  no  equity  to 
enforce  a  remedy  in  this  Oourt. 

[His  Honous.  Is  the  applicant  for  a  certificate  to  get  an 
indefeasible  title  to  land  merely  because  a  caveat  has  lapsed^ 
although  the  caveator  has  admittedly  a  good  title  to  the  land  7} 

S.  28  of  Ae  Act  indicates  two  methods  of  keeping  the  caveat 
in  force.  One  is  by  obtaining  an  order  to  restrain  the  Begistrar- 
General  from  issuing  a  certificate,  the  other  by  taking  prooeediogs 
to  establish  a  title.  The  notice  issued  by  the  Hegistrar-Genend 
can  only  mislead  people  with  reference  to  the  latter  method.  If 
no  caveat  had  been  lodged  we  should  be  entitled  to  a  certificate 
on  shewing  a  good  title,  and  we  are  in  the  same  position  if  tiie 
caveat,  having  been  lodged,  is  allowed  to  lapse.  Our  statutory 
right  to  a  certificate  can  be  t«kea  away  only  by  our  own 
misconduct,  not  by  a  mistake  of  the  Begistrar^GenersL  A 
tribunal  having  been  appointed  by  the  Act,  no  other  tribanal  is 
ofeu  to  persons  seeking  to  come  in  under  the  Act 

[His  Hokoub.  This  Court  has  at  least  jurisdiotion  to  ke^ 
the  property  in  etatfu,  quo  while  the  rights  of  the  parties  are  being 
litigated.     A  caveat  is  merely  a  limited  statutory  iujimctiou:  it 


does  not  oust  tlie  jnnsdiotion  of   tliis    Comt    to 
mjtinctioii.]  'J 

It  ia  by  the  plaintifis'  own  neglect  that  the  oaTei 
allowed  to  lapse^  and  their  neglect  cannot  raise  an  eqt 
favour.  By  lodging  a  caveat  they  have  accepted  tha 
of  the  tribunal  provided  by  the  Act,  and  they  cannot 
to  this  Coartj  having  failed  before  that  tribunal. 

I 

[His  Hokoub.     S.  23  says  no  more  than  that  the  pi 

not  entitled  to  the  statutory  injunction.]  , 

j 

The  Act  only  stands  in  their  way  by  conferring  a  ri 

and  that  right  having  been  conferred^  what  equitj 

plaintiffs  to  come  into  this  Court  f    He  cited  Brawn  n 

(1)  ;  Stockdale  T.  HamiUon  (2). 

Canaway^  in  reply,  referred  to  Archibald  v*  Arckibai 

HiB  HoNouB.  In  this  ease,  one  of  the  defendai 
applied  to  bring  certaiu  land  under  the  provisions  o: 
Property  Actj  a  caveat  was  lodged.  In  accordanci 
practice  generally  followed  up  to  a  recent  date,  no  steps ' 
to  continue  the  caveats,  or  to  obtain  an  injunction  resti 
i  Registrar* General  from  proceeding  with  the  applicati< 
J  three  monthB  from  the  date  of  lodging  the  caveat.  & 
i  caveats  were  lodged  the  Full  Court  has  decided  that  i 
''  are  taken  by  the  caveator  within  three  months  fron 
J  of  lodging  his  caveat,  such  caveat  lapses  ;  and  the 
^  the  defendant  in  the  present  proceedings,  now  cont 
owing  to  the  lapse  of  the  caveats,  he  iB  entitled  to  hi 
to  him  a  certificate  of  title,  which  would  give  him  an  h 
title  to  the  lands  in  question.  No  affidavits  having 
by  the  defendant,  the  argumenta  on  this  motion  have 
form  of  arguments  on  demurrer,  and  it  necessarily  fol 
this  that  the  defendant  must  be  taken  to  have  ad 
truth  of  all  the  allegations  contained  in  the  statemen 
Kow  the  plaintiSs  in  thijs  case  allege  that  they  have  a 
(1)  4  l?,S.W.  L.E,  Eii-  0.  (^)  5  SX  .E.  180.  (3)  S  V. 


'i 
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^^^*       to  tbe  land  in  qaeetkm,  both  at  law  and  in  equity,  aad  tiiai  the 

Dwxn      defendants  have  no  title  to  the  said  lands^  aad  the  defendaa^ 

Caiu>.      while  admitting  that  such  is  the  ease^  contends  that  the  mere 

C.J.  Uq.     ^^^    ^^    ^^    caveat   having    lapsed   entitles    him    to   get    an 

indefeasible  title  to  the  lands  in  qoestion^  and  to  oust  the  r^ht  of 

the  plaintiffs^  which  he  admits,  to  the  said  land.    I  mast  say  ^hat 

the  Fosnlt  arrived  at,  if  this  contention  be  adopted,  would  be 

startling  in  a  Court  of  common  law ;  but  to  put  forward  9wA^  » 

contention  in  a  Court  of  Equity  reqsdres  considerable  oourage. 

It  appears  to  me  that  it  is  monstipus  to  expect  a  Court  el  Eqwty 

to  sit  with  folded  hands  in  the  face  of  such  a  gross  in^ustioa.     I 

think  tiiat  this  Court  has  jurisdiction  to  interfere  to  pretest 

injustice  in  this  case  as  in  the  case  of  relieving  from  f orf ett«re« 

'Ihe  whole  matter.tums  on  a  misunderstanding  as  to  Ae  reti 
nature  of  a  caveat.  A  caveat  neither  confers  nor  takes  9iwmf 
any  right ;  it  is  simply  a  statutory  injunction  which  restraast 
the  Begistrar*General  for  a  time  from  issuing  a  oert^^K^te  of  tide 
to  the  land  in  question.  It  would  be  impossible  to  hold  tJiat  tihue 
creation  of  this  statutory  injunction  takes  away  the  juriadiotioB 
of  the  Court  of  Equity  to  protect  the  rights  of  partiee 
seeking  relief.  The  Court  retains  the  power  to  determine  tbe 
rights  of  all  parties.  This  is  clearly  ^ewn  by  the  conoludkig 
words  of  section -22  oi  the  Beal  Property  Aci,  which  providoB 
that  the  Begistrar-Gtenerali  on  receipt  of  a  caveat^  shall  suspend . 
further  action  in  the  matter  till  such  oaveat  has  lapsed,  or  been 
withdrawn,  ^^or  until  a  decision  Bfaall  have  been  obtaified  frem 
the  Court  having  jurisdiction  in  the  matter.^' 

Again,  by  section  23  it  is  enacted  that  the  oaveat  shall  lapae 
within  three  months,  unless  within  that  time  prooeediags  havta 
been  taken  '^  in  any  Court  of  competent  jurisdiction ''  to  establish 
the  caveator's  title. 

In  Victoria  it  has  been  held  in  the  case  of  Archibald  v.  Archibald 
(4),  that  the  Court  of  Equity  is  a  Court  of  competent  jurisdiction^ 
and  there  is  no  doubt  that  this  is  the  proper  Court  to  apply  to  for 
the  purpose  of  obtaining  an  injunction,  to  keep  the  property  in 
staiu  quo  until  a  decision  shall  have  been  obtained  as  to  the 
rights  of  the  parties. 

•  (:t)  6V.  L.K.  Eq.  18a 
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It  cannot  be  said  that  the  mere  fact  of  three  months  having  ^^^ 
elapsed  since  the  lodging  of  the  caveat  wonld  suffice  to  oust  the  Dwybb 
jurisdiction  of  this  Court  to  grant  relief  in  cases  like  the  present.  ciiaD. 
The  Court  will,  however,  require  that  good  grounds  for  such  qj  ^ 
relief  diall  be  shewn  before  exercising  the  powers  which,  in  my 
opinion,  ought  to  be  exercised  in  the  case  now  before  me.  It  is 
clear  that  in  this  case  the  parties  acted  under  a  mistaken  idea 
of  what  was  the  proper  practice,  which  has  only  recently  been 
decided  upon  by  the  Full  Court  in  the  cases  of  In  re  Broughton 
(5),  and  In  re  Oaird  (6),  and  that  they  were  misled  by  the  notice 
printed  on  the  form  of  caveat,  and  impressed  with  the  authority 
of  the  Registrar-General.  That  notice  states  in  effect  that  it  is 
no  longer  necessary  for  the  caveator  to  take  any  steps  in  pro- 
tection of  his  alleged  rights,  and  refers  to  s.  22  of  the  Beal 
Ptapeffty  Act,  and  s.  4  of  the  Amending  Act.  Under  these  cir* 
cmnstanoes,  seeing  that  the  parties  were  misled,  and  that  purely 
by  mistake  the  necessary  steps  to  establish  their  claims  to  the 
land  were  not  taken  within  the  specified  time,  it  is,  in  my  opinion, 
clear  that  this  Court  has  jurisdiction  to  interfere  in  the  manner 
contended  for  by  the  plaintiffs,  and  that  such  jurisdiction  ought,, 
in  the  case  now  before  me,  to  be  exercised. 

The  injunction  prayed  for  by  the  plaintiffs  in  this  case  is  the 
only  means  of  preventing  a  gross  injustice  which  might  be 
perpetrated  if  a  party,  having  admittedly  no  title  to  certain  lands 
in  respect  of  which  he  had  applied  for  a  certificate,  could,  by 
the  mere  omission  of  another  party,  having  admittedly  a  good 
title  to  the  same  lands,  to  take  certain  steps  within  a  prescribed 
time,  insist  on  his  right  to  a  certificate,  and  thereby  obtain  an 
indefeasible  title  to  such  lands. 

Injunction  continued  till  ike 
hearing — Ooate  of  this  ap- 
plication to  he  coats  in  the 
cause. 

Attorneys  for  plaintiffs  :  8.  J.  Bull. 

Attorneys  for  defendant  (Caird)  :  Stephen,  JaqtACs  Sf  Stephen 
(6)  IV.  W  J^.  19^  .  (6;  6  W.N.  7. 
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MXTBSJlY  AMU  AxoTHW  «.  COHEN  aitd  Othkbs. 


iir6t/ra<id»^i?Ml4tiik^  eoi^traei — Separate  eeiaU  ef  wuuried 
Qj   n  certificate — Conclusive  evidence  of  amount  dme—Diemieeal  of  architects 

Undw  the  teraii  of  an  ordioaij  building  contanct  the  emplojer  is  not  at  iibeitj 
to  discharge  the  architect  and  substitute  another  perv>n  in  his  place,  and  under 
sueh  a  contract  it  is  only  in  the  erent  of  a  dispute  between  the  aivhiteet  md  the 
oontriotor  at  to  the  work  d4we  that  deoMion  antes  for  feoiag  to  aibitoatioB.  In  aU 
other  erents  the  'certificate  is  oonclusiTe. 

When  the  architect  has  given  his  certificate,  the  Court  will  not  stay  pioeeedingB 
in  a  suit  by  the  contractor  to  charge  the  separate  estate  of  a  married  woman  witii 
the  amount  certified  to  be  doe  for  the  purpose  of  the  matter  in  il^ale  btiag 
referred  to  arbitration,  although  the  employer  has  purported  to  diaehaige  the 
architect  before  the  date  of  his  certificate. 

This  waa  a  motion  by  the  defendant  to  atay  proceedings  in  ibis 
suit,  and  refer  the  matters  in  dispute  to  arbitra^n. 

The  snit  was  brought  under  the  following  csrcnmstances : — 
The  plaintiffs^  builders  and  oontractors,  entered  into  a  contract 
with  ihe  def  endanty  who  was  a  married  woman^  to  erect  a  honae 
for  her.  The  contract  was  subject  to  certain  conditions  aunexad 
to  itj  of  which  the  following  only  w^re  material  to  the  point  at 
issue  on  this  motion,  viz. : — ^'  Conditions  to  be  obserred  by  tihe 
parties  to  annexed  contract  for  residence  to  be  erected  ander  the 
direction  and  superintendence  and  satisfaction  of  Clarence  Back- 
house, architect  ;'^  and  the  19th  and  20th  clauses  ran  as  follows : — 

"  19.  If  the  employer  shall  make  default  in  payii^  any  moneys 
to  which  the  contractors  may  become  entitled  for  three  da^ 
after  the  amount  thereof  shall  have  been  oertifiedj  or  if  the  work 
be  delayed  for  ten  days  by  or  under  any  proceedii^  taken  by 
any  other  parties,  the  contractors  are  to  be  at  liberty  to  suspend 
the  works  and  to  require  payment  for  aU  works  executed,  and  aU 
materials  wrought  up,  and  for  any  loss  which  they  may  saataia 
upon  any  goods  or  materials  purchased  for  the  works^  and  in 
such  case  the  contractors  are  not  to  be  bound  to  proceed  further 
with  the  works  contracted  for.  The  contaractors  are  to  be 
entitled  to  interest  upon  aU  moneys  payable  to  the  contraotom, 
payment  of  which  may  have  been  unduly  delayed. 

''  20.  Provided  always  that  in  case  any  question,  dupatcb  or 
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difference^  shall  arise  between  the  employer,  or  the  architect  in  ^^^' 
his  behalf,  and  the  contractors,  as  to  what  additions,  if  any,  Mub&at 
onght  in  fairness  to  be  made  to  the  amount  of  the  contract  by  cohbn. 
reason  or  on  account  of  any  directions  or  requisitions  of  the 
architect  involying  increased  cost  to  the  contractors,  beyond  the 
cost  properly  attending  the  carrying  out  of  the  contract  according 
to  the  true  intent  and  meaning  of  the  signed  drawing  and 
specification,  or  as  to  the  works  having  been  duly  completed,  or 
as  to  any  allowance  to  be  made  under  clause  No.  19,  or  as  to  the 
construction  of  these  presents,  or  as  to  any  other  or  thing  arising 
under  or  out  of  this  contract  (except  to  matters  left  during 
progress  of  the  works  to  the  sole  decision  or  requisition  of  the 
architect  under  clauses  Nos.  1,  9,  and  10),  or  in  case  the 
contractors  shall  be  dissatisfied  with  any  certificate  of  the 
architect  under  clause  7,  or  under  the  proviso  in  clause  15,  or  in 
case  he  shall  withhold  or  not  give  «ny  certificate  to  which  they 
may  be  entitled  under  clause  No.  17,  then  such  question,  dispute, 
or  difference,  as  the  case  may  be,  is  to  be  referred  to  the 
arbitration  and  final  decision  of  a  referee  to  be  agreed  on  between 
the  employer  and  the  contractors,  or  failing  an  agreement  as  to 
a  referee  then  to  two  arbitrators  or  their  umpires,  in  terms  of 
the  Act  of  the  colonial  Legislature,  31  Vic.  No.  15,  and  the 
award  of  such  referee  or  arbitrators,  or  umpire,  is  to  be  equivalent 
to  a  oertificftte  of  the  architect,  and  the  contractors  are  to  be  paid 
accordingly.'* 

On  the  completion  of  the  work  to  his  satisfaction,  the  architect 
gave  his  certificate  for  the  amount  due  to  the  plaintiffs,  but  the 
defendant  refused  to  pay  the  amount,  alleging  that  she  had  dis- 
charged the  architect  before  he  gave  his  final  certificate,  and 
tliat  consequently  he  had  no  power  to  give  such  certificate.  The 
plaintiffs  thereupon  instituted  a  suit  praying  for  a  declaration 
that  the  separate  estate  of  the  defendant  was  chargeable  with 
the  amount  named  in  the  certificate,  and  for  a  decree  for 
pajrment  of  the  same.  The  defendant  now  moved  to  stay  pro- 
ceedings on  the  ground  that  the  matter  in  dispute  between  her 
and  the  plaintiffs  came  within  the  terms  of  the  20th  clause  of  the 
conditions  above  referred  to,  and  should  therefore  be  referred  to 
arbitration. 
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^^M«  0.  /-  Manning y  for  the  defendant^  in  cnippori  af  the  motbiL 

MnBBAT     The  cue  of  Frey  v.  MusUm  (1)  is  exactly  in  poink 


OOHBIf. 


[Hi0  HoHOXTB.  TliiB  is  a  sitit  to  okarge  the  eeparate  eelate  o( 
a  foamed  woman.  The  suit  goes  beyond  tiie  mere  qnestien  of 
how  mnoh  is  doe  utider  the  c(mtract.  If  the  parlieB  have  t* 
oome  to  the  Conrt,  shonld  not  the  whole  ease  be  dealt  with  here  ?] 

If  BO,  a  married  woman  can  in  no  case  ha\ne  a  matter  Feferred 
to  arbitration.  The  defendant  is  willing  to  pay  whatever  the 
arbitrators  award. 

The  anthority  of  the  architect  to  giye  the  certificate  was 
refvoked^  to  the  plaintiffs'  knowledge^  before  the  date  of'tfie 
certificate.  The  defendant  had  a  perfect  right  to  dismiss  the 
architect,  as  he  was  ber  agent  for  the  purpose  of  seeing  thait  Ae 
work  was  properly  carried  ont. 

[His  Hokouik.  Hare  not  both  parties  agreed  to  a  eerlaiE 
person  as  judge  of  the  work  done  f  Is  it  competent^  then,  fer 
one  party  to  dischai^  that  person  F] 

WMcer  (Heydon  with  him)^  iovH^  plaintiffis^  con^fU 
The  defendant  has  no  power  to  revoke  the  authority  of  the 
architect :  Mills  v.  Bayly  (2).    We  ha^e  obtained  the  certificate^ 
and  under  the  18th  clause  of  the  conditions  the  certifieate  is 
conolusiye.     He  cited  Olemence  v.  Olarhe  (8). 

Maiming  J  in  reply.  We  say  that  there  is  no  certificate  at  aB 
in  this  case.  What  purports  to  be  a  oertMcate  was  fpna  hf 
someone  who  was  not  our  agent  to  give  a  oertxficate,  his  authority 
having  been  withdrawn.  We  are  willing  to  consent  to  a  deerw 
for  the  amount  found  due  on  arbitration. 

His  Honour.  In  this  case  the  plaintiffs  pray  for  a  dedaniticQ 
that  the  amount  contained  in  the  certificate  of  Mr.  Backhouse  is 
chargeable  on  the  separate  estate  of  the  defendant,  Mrs.  C!oh«i» 

(1)  T.B.  148.  (2)  2  H.  &  C.  S6. 

(8)  Appoidix  to  JSoaeoe's  Digest  of  BuUding  (kt$e$. 


and  {cHT  a>  d^ree  for  payment  of  ibhat  amomit;  Tin 
now  applies  for  a  sliay  of  proceedings  in  order  tliat  ti 
dispute  may  be  referred  to  arbitration  under  tlie  201 
tbe  Qosditums  annoKed  to  the  contract. .  The  poi 
proceedings  is  given  by  the  Act  31  Vic.  No.  16,  s.  3 
{K'esentB  points  of  great  difficulty,  and  my  mind  ha 
considerably  as  to  the.  construction  to  be  put  on  th0C< 
if  the  case  were  one  primes  impre^sionis  I  should  have 
to  consider  what  my  d0ci8ion  should  be.  i 

On  two  points,  however,  I  am  precluded  by  previoi 
from  considering  the  facts  of  the  case  from  my  oi 
view.     The  first  of  these'  points  is,  whether  a  pet 
employed  an  architect,  as  the  defendant  employed  Mr^ 
in   this  case,  and  having  entered   into   the    contrt 
CMse,  can  discharge  the  architect  befcnre  the  complex 
work  under  the  contract.    In  this  contract  the  pai 
that   the    works    are    to   be   carried   out  under  th( 
of  Mr.  Backhouse,  and  that  he  is  to  be  the  person 
certain    points    requiring    decision    under   the    coni 
to  give  certificates  of  the  due  performance  of  the  m 
Backhouse,  then,  being  the  architect  agreed  on  by  tl 
it  is  clearly  not  competent  to  one  party  to  the  agreemi 
rid  of  him  and  substitute  some  other  architect  for  him. 
pf  Milie  V.  Bayly  (2)  is  conclusive  on  the  point  thai 
competent  to  either  party  to  get  rid  of  the  person  bo 
have  agreed  upon. 

As  to  the  second  point,  how  far  the  certificate  of  th< 
is  conclusive,  the  case  of  Olemence  v.  Olarke  (8)  is  quit 
The  case  is  set  out  in  the  appendix  to  Boacoe^s  Digest  c 
Gaaes^  at  p.  137,  and  contains  a  judgment  of  Ooleridi 
lAndley,  Ii.J.>  and  Qrove,  J.,  on  a  contract  word  for 
same  as  the  one  in  the  case  at  present  before  me.  In 
the  decision  was  that  the  certificate  was  conclusive,  ai 
parties  could  not  go  behind  it*  The  interpretation  [ 
20th  clause  of  the  conditions  in  that  case  is  one  whi 
soma  difficulty  in  acceding  to,  bub  all  the  Judges  in  thi 
the  same  construction  on  it,  viz.,  that  it  is  only 
architect  and  the  contractor  differ  as  to  the  work  doi 
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1838.       occasion  ariseB  for  arbitiution^  not  when,  as  in  this  caaSy  && 

Murray     employer  and  the  contractor  differ,  the  architect  siding  with 

CoH  tN.      ^^®  latter.     In  all  other  oases  than  the  one  referred  to  above,  tlie 

C  J  Eq      certificate  is  conclnsive.     The  motion  mast  therefore  be  dismissed^ 

with  costs. 

Solicitors  for  plaintifb  :  Levy  Sjr  Hemaley, 
Solicitors  for  defendant :  /.  M.  Ourtis, 
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D  ALTON  AND  Otrbju  v  THE  CITY  FREEHOLD  IITf] 

COMPANY,  LiiUTKD,  Aim  Othbeb, 

1 

LnfidUtrA  and  i€in.ani — LeaM — (7(nwfui»f  for  ren^sal — Oo^emwU  I 
<m  cavmantfor  renewal — Wheth^  covenant  for  renewal  runx  w 

The  dafettdantfl>  a«  leeaorsi  covenanted  with  "the  leas^, 
ftdcainiatratoTfl,  and  permitted  aligns/'  that  they  would  "  &t  t 
oogte  of  tlie  said  leaseaj  hii  exaeutors,  or  admiDifitTators,  Rranti 
sad  them"  for  a.  further  term  of  the  premises  (Contained  in  1 
between  the  paitiefi.  The  leasee,  T.  M.>  having  aseii^ed  his  ^ 
for  the  benefit  of  hii  creditors,  the  tnisteea  paid  rent  tc>  the  lej 
le«ae,  and  were  accepted  m  "  permitted  Rssigns/'  The  trasteoa 
in  purwuance  of  the  said  covenant,  applied  for  a  lease  for  a  fs 
accordfinoe  with  the  termi  thereof,  but  the  leiaon ,  the  defends 
^rant  such  a  leate, 

Seldj  on  demurrer,  that  the  plain  tiff  a  were  entitled  to  a  leaae 
with  the  terma  of  the  covenant. 

A  covenant  to  erect  huilding^a  on  the  land  demised  does  not  co, 
exception  mentioned  in  the  firat  proposition  in  Bprnctr't  co. 
bnildingt  are  to  be  efeoted  in  lien  of  thoee  on  the  land  ai 
the  demise, 

Dehitsrer  by  the  IJEited  Colonial  Land  Inveatmen 
Limited^  one  of  the  defeudantsj  to  the  statement  of  cj 

The  suit  was  instituted  to  compel  the  defendants 
the  plaintiffs,  three  of  whom  were  the  trustees  of 
assignment  executed  by  one  Thomas  Macgregor,  a  i 
certaiii  lands  in  Sydney  in  accordance  with  a  covenau 
in  an  indenture  of  lease  of  the  3rd  day  of  March, 
between  Walford  and  Sparke  of  the  first  part,  th< 
company  of  the  second  partj  and  the  said  Thomas  M 
the  third  part*  The  covenant  waa  in  the  words  set 
judgment.  The  remaining  plaintiff  was  the  purchas 
trustees  of  Macgregor's  interest  in  the  lease.  It  was 
the  statement  of  claim  that  the  plaintiffs  had,  from 
the  assignment  to  the  institution  of  the  suit,  paid  n 
under  the  lease  to  the  defendant  company,  and  that 

Idant  company  h&d  received  such  rent  with  full  kn 
the  said  assign ment.  The  plaintiff  trustees  havin 
I  intereat  of  Macgregor  under  the  lease  to  the  plain 
with  hia  consent  applied  to  the  leaaore  for  a  ne 
H.8.W.E.,  Vol.  DC.,  Eq,  K 
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1^88'       pgrsqanoe  of  the  oovenant  now  sued  apon^  but  the  defendant 
Daltov     company  refused  to  g^nt  such  lease,  and  the  plaintiffs  accord- 

CiTT  ii^gly  instituted  this  snit,  praying  for  a  declaration  that  tiiey 
DmHR^Co  ^®^  entitled  to  have  granted  to  them  a  new  lease  in  the  terms 
of  the  said  covenant,  and  to  the  option  of  porchase  given  by  the 
said  indenture  of  lease,  and  also  praying  for  damages  for  the 
refusal  of  the  defendants  to  grant  such  lease.  To  this  statement 
of  claim  the  United  Colonial  Land  and  Investment  Company, 
Limited,  one  of  the  defendants,  demurred  on  the  ground  that 
the  covenant  on  which  the  claim  was  based  was  a  personal 
covenant  with  the  original  lessee  named  in  the  lease  and  his 
executors  or  administrators  to  grant  a  new  lease  to  him  or  them, 
and  that  such  covenant  did  not  extend  to  the  assigns  of  the  said 
lessee. 

The  demurrer  was  argued  before  his  Honour  the  Chief  Judge 
in  Equity,  on  the  12th  of  October. 

0.  J.  Manning,  for  the  defendant  company,  in  support  of  the 
demurrer,  contended  that  the  lessee  alone  had  the  right  to  apply 
for  a  new  lease.  The  right  was  personal  to  him,  and  did  not 
extend  to  his  permitted  assigns. 

[His  Honoub.  Would  that  be  so  if  this  were  a  covenant 
running  with  the  land,  as  I  am  inclined  to  think  it  is  ?] 

This  is  not  a  mere  covenant  for  renewal,  but  indndee  a  build- 
ing covenant  as  well.  It  is,  in  fiict,  a  oovenant  to  grant  a  whdly 
different  lease. 

WdUeer  {Oofey  with  him),  for  the  plaintiffs. 

If  there  is  any  doubt  as  to  the  assignee  being  bound  by  tiie 
building  covenant,  the  Court  could  impose  terms  at  tbe  hearing. 
The  word  lessee  includes  the  executors  of  the  lessee :  Hyde  v. 
Skinner  (1). 

He  referred  also  to  the  following  authorities : — Ohurch  v. 
Brown  (2) ;  Wood/all's  Landlord  and  Tenant,  pp.  146  and  147 ; 
Orosby  V.  Tooke  (3) ;  Buckland  v.  Papillon  (4)  and  on  appeal  (5) ; 

(1)  2  P.W.  196.  (3)  1  M.  &  K  481. 

(2)  16  Ves.  264,  (4)  L.B,  1  Eq.  477. 

(6)  L.K.  2  Ch.  67, 


MO€  a,  Bamjord  v.  May  ley  (o) ;    mmpson  v,  vt% 
Sampaon  v,  Ba»terby  (8) . 

I 
Manning^  in  reply*     The  cases  cited  do  not  to 
mised  by  na  on  the  words  of  this  particular  oof 
partionlar  lease. 

Om 

On  the  23rd  of  October,  judgment  waa  delivered 

HiB  HoNOtJB.  ThiB  is  a  suit  to  compel  the  defend 
to  the  plaintiffs  a  new  lease  of  certain  lands  i 
accordance  with  the  covenant  in  that  behalf  con 
indenture  of  leasej  dated  the  3rd  March^  1888. 

Th@  lease  was  made  between  WOliam  Barnard 

William  Edward  Sparke^  called  the  lessors,  of  tl 

the   defendant    company^   of  the  second  part  j    i 

Macgregor,  called  the  lesseej  of  the  third  part,  fo; 

^ve  years,  with  a  covenant  against  assigning   or 

without  the  consent  of  the  lessors,     The  covenant  i 

made    by    Uie    lessors    and    the    defendant    com|: 

the     said    lessee,     his     executors,    administrators 

mitted  assigns,  that  the  covenanting  parties  respe 

and  wiU  at  the  request  and  costs  of  the  said  lessee,  h 

or  administratorSj  provided  such  request  be  made  in 

leas  than  one  month  before  the  ninth  day  of  March 

be  in  the  year  one  thousand  eight  hundred  and  i 

grant  another  lease  to  him  and  them  for  the  tern 

years,   to  commence  from  the  said  uinth  day  of 

thousand  eight  hundred  and  eighty-eight,  at  and  un^ 

yearly  rent  payable  in  like  manner  as  hereinbefore  r 

provided  and  containing  therein  the  like  covenants,  p 

powers  as  are  in  these  presents  contained,  save  ant 

covenant  for  renewal,  and   also   the  covenant  rei 

lessee  from  assigning  or  subletting.     And  also  with  t 

that  the  provisoes  for  re-entry  contained  in  this  £ 

to  extend  also  to  the    breach    of    the    building 

he  contained  therein  as  hereinafter  mentioned  in 

(ti;  12  East  404,  (7)  4  Bi&g.  N.C  7SQ.  (8)  B  J 

2  K 
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_1^'  _  i^on-folfilment  of  any  of  Che  terms  and  stipnlations  of  sncb 
Dalton  covenant  and  aa  well  as  to  the  non-payment  of  rent,  and  in 
CiTT       addition  thereto  containing  a  coyenant  on  the  part  of  the  said 


ten 


SvMT^Co.  1®^^®®*  ^^  executors,  or  administrators  to  expend  the  sum  of 
QjY  thousand  pounds  at  the  least  in  erecting  buildings  on  the  said 
premises  in  lieu  of  those  now  standing  thereon  in  accordance 
with  a  plan  to  be  submitted  and  approved  of  by  the  said  l^sors, 
their  heirs  or  assigns  ;  and  such  buildings  are  to  be  commenced 
and  finished  on  or  before  the  expiration  of  the  first  two  years  of 
the  said  new  lease,  that  is,  on  or  before  the  ninth  day  of  Marcli, 
one  thousand  eight  hundred  and  ninety.  And  also  containing  and 
giving  a  right  to  the  said  lessee,  his  executors,  or  administrators, 
to  purchase  the  fee-simple  of  the  said  land  and  premises  at  or  for 
the  price  or  sum  of  seventy-three  thousand  eight  hundred  and 
twelve  pounds  ten  shillings,  or  such  sum  as  shall  amount  to  the 
rate  of  one  thousand  pounds  per  foot  for  the  frontage  actaally 
found  to  exist,  cash ;  provided  notice  in  writing  be  given  on  or 
before,  but  not  after  the  ninth  day  of  March,  one  thousand  eight 
hundred  and  ninety-five,  of  the  intention  of  the  person  giving 
such  notice  to  purchase  the  fee-simple  of  the  said  premises  hereby 
demised,  at  the  said  price  of  seventy-three  thousand  eight 
hundred  and  twelve  pounds  ten  shillings  or  such  sum  as 
aforesaid ;  then  and  in  such  case  the  person  giving  such  notice 
shall  be  at  liberty  to  purchase  the  same ;  and  such  sale  to  be 
subject  to  Messieurs  Hardie  and  Gorman's  usual  conditions  of 
sale  by  private  contract ;  such  purchase  to  be  completed  within 
one  month  from  the  said  ninth  day  of  March,  one  thousand  eight 
hundred  and  ninety-five." 

On  the  7th  September,  1 886,  the  lessee,  Thomas  Macgregor, 
assigned  his  estate  (and  inter  alia  his  interest  under  the  said 
lease)  to  the  plaintiffs,  Thomas  Dalton,  Frederick  Butcher,  and 
Dugald  Thomson,  upon  trust  for  the  benefit  of  his  creditors. 
These  plaintiffs  paid  rent  to  the  lessors,  and  were  accepted  by 
them  as  the  permitted  assigns  of  Thomas  Macgregor.  On  the 
30th  December,  1887,  the  plaintiffs  Dalton,  Butcher,  and  Thomson 
sold  the  demised  premises  to  the  plaintiff  Greorge  William  Oillam 
Butler^  together  with  the  option  of  renewal  and  purchase  con- 
tained in  the.said  lease*     On  the  4th  February,  1888,  the  plaint]& 
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applied  for  a  new  lease  under  the  said  covenant  for  the  term  of  _     ^^*^'. 
18  yearsj  to  oommence  from  the  9th  March^  1888^  which  the     Dalton 
defendants  refused,  to  grant.     On  the  9th  June^  1888,  the  defen-        qj^ 
dant  company  sold  to  the  defendant,  the  United  Colonial  Land  i^^"*^^ 
Investment  Company,  who  have  demurred  to  the  plaintiflPs  claim  _. 

on  the  ground  that  the  covenant  on  which  the  plaintiffs  rest 
their  claim  for  a  new  lease  and  for  the  option  of  purchase  is  a 
personal  covenant  with  the  original  lessee,  his  executors  or 
administrators,  to  grant  a  renewal  lease  or  option  of  purchase  to 
him  or  them,  and  can  only  be  availed  of  by  him  or  them,  and 
that  such  covenant  does  not  extend  to  the  assigns  of  the  said 
lessee.  For  the  purposes  of  this  demurrer  it  is  admitted  that  the 
plaintiffs  are  the  permitted  assigns  of  the  original  lessee,  Thomas 
Macgregor.  Therefore,  the  plaintiffs  could  enforce  this  covenant, 
as  it  is  made  between  the  lessors  and  'Hhe  said  lessee,  his 
executors,  administrators,  and  permitted  assigns '';  but  it  was 
contended  that  the  covenant  is  that  the  covenanting  parties  ''will 
at  the  request  and  costs  of  the  said  lessee,  his  executors  or 
administrators,  grant  another  lease  to  him  or  them,''  and  that  as 
the  words  ''  permitted  assigns ''  are  not  used,  the  plaintiffs,  as  the 
permitted  assigns,  could  not  compel  the  grant  of  a  new  lease  to 
themselves.  If  that  were  so,  then  the  plaintiffs,  who,  by  permis- 
sion of  the  lessors,  have  acquired  the  whole  of  the  original  lessee's 
interest  in  the  lease,  would  have  to  compel  the  lessors  to  grant  a 
renewal  of  the  lease  to  the  person  who,  by  permission  of  the 
lessor,  had  ceased  to  have  any  interest  under  the  lease,  and  who 
the  next  day  could  be  compelled  to  assign  the  new  lease  to  the 
plaintiffs,  for  in  the  renewed  lease  there  is  to  be  no  condition 
against  assigning  without  the  leave  of  the  lessor.  It  is  now 
clearly  established  that  a  covenant  for  renewal  runs  with  the  land, 
that  is  to  say,  the  covenant  can  be  enforced  by  and  against  the 
covenanting  parties  and  their  assigns,  although  the  word 
''assigns"  is  not  used.  The  covenant  attaches  itself  to  the 
occupation  of  the  land,  whether  by  the  original  lessee  or  by  his 
assign:  see  Isteed  v.  Stoneley  (9);  Brooke  v.  Bulkeley  (10). 
Where  there  is  a  condition  in  the  lease  against  assigning  without 
.  the  leave  of  the  lessor j  such  a  covenant  affects  only  the  permitted 
(9)  1  Anderson,  88.  (10)  2  Yes.  498. 
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^^^       assign,  who  is,  by  leave  of  the  lessor,  entitled  to  occupy  the 
D^LToir     demised  premises.     It  was  farther  contended  that  the  covenant 

Oi^       ^  A  personal  one,  becaase  the  new  lease  is  to  contain  a  covenant 
h^w.^S.  "^^  '^®  P*"**  ^'  ^^  ^^  lessee,  his  executors  or  administrators," 
C^  Bo      ^  expend  the  sum  of  10,000Z.  on  erecting  buildings  on  the  land, 
and  that  a  covenant  to  build  does  not  run  with  the  land.    There 
is  no  doubt  that  an  ordinary  building  covenant  &lls  within  the 
exception  mentioned  in  the  first  proposition  in  Spencer^s  cage  (11). 
Covenants  that  run  with  the  land  must  relate  to  something  in 
esse  at  the  time  of  the  demise  made,  and  not  to  something  after- 
wards to  be  put  on  the  land.     But  this  covenant  is  to  erect 
buildings  on  the  premises  in  lieu  of  those  now  standing  thereon. 
It  is  not  to  erect  buildings  on  vacant  land,  and  so  to  put  on  the 
land  something  that  had  no  existence  at  the  date  of  the  demise, 
but  to  replace  the  old  buildings  then  standing  by  new  buildings. 
This  seems  to  bring  the  case  within  the  decision  of  Sampson  v. 
Easterby  (12),  where  the  Court  held  that  a  covenant  to  rebuild 
smelting  mills  in  connection  with  a  mine  did  run  with  the  land, 
as  the  mills  were  a  necessary  part  of  the  demised  premises.    In 
the  present  case,  I  take  it  that  the  valuable  part  of  the  lease  is  the 
buildings  on  the  land,  and  that  the  land  is  useful  only  for  building, 
so  that  the  old  buildings  or  the  new  buildings  to  be  erected  in 
their  stead  are  what  is  necessary  to  render  the  land  demised  of 
value.     But  apart  from. that  question,  there  is  another  and 
complete  answer  to  this  objection  in  a  Court  of  Equity.    If  ^ 
plaintiffs  refuse  to  accept  a  new  lease  containing  a  covenant  on 
their  part  to  expend  the  sum  of  10,000Z.  in  building  on  the  land, 
the  defendant,  in  my  opinion,  would  be  justified  in  refusing  to 
grant  them  a  new  lease  without  such  covenant,  and  if  the  plaintifB 
came  to  this  Court  to  enforce  the  covenant  for  a  new  lease,  die 
Court  would  only  grant  relief  on  terms  of  entering  into  sudi  a 
covenant,  for  it  is  clear  that  the  covenant  to  GrpeoA  10,000i.  in 
new  buildings  is  the  real  consideration  for  the  renewal ;  so,  in 
reference  to  the  right  of  purchase,  the  Court  would  compel  snoh 
a  right  to  be  inserted  in  a  new  lease  gpranted  in  performance  of 
this  covenant.    But  even  in  the  event  of  the  new  lease  being 
granted  to  the  original  lessee,  similar  difficulties  would  arise,  for 

(11)  1  Smith'B  L.C.  86.  (12)  9  B.  &  C.  506 ;  6  Bing.  644 


tue  QBw  iewAB  IS  to  commence  rrom  tne  ytn  Marcn^  i 
next  day  the  lessee  might  assign  to  whomsoever  he 
the  buildings  are  to  be  comioenced  and  fiaiahed  on  c 
expiration  of  the  first  two  years  of  the  new  leaaoj 
before  the  9  th  March  j  1890 ;  m  which  case  the  lessee 
put  it  out  of  his  power  to  perform  the  covenant,  an 
ings  would  have  to  be  pat  np  by  the  assign.  Again 
of  intention  to  exercise  the  power  to  pnrchase  has  to 
or  before  the  9th  March,  1895-  That  right  also  wc 
be  exercised  by  the  assign.  I  am  clear,  therefoi 
plaintiffsj  as  the  permitted  assigns  of  Thomas  Mac 
enforce  this  covenant,  and  I  overmle  the  demnrrer  t^ 

Solicitors  for  the  plaintiffs  :  Cope  ^  Kmg. 
Solicitors  for  the  defendants  \  Mamiamaira  ^  NorU 

KoTi, — On  appeal  by  the  defetidaata  to  the  Full  Court,  tJie  ju 
Honour  the  Chief  Judgo  in  Equity  was  upheld,  and  tho  appeal  i 

BOltS, 


/»  re  UNDERWOOD'S  WILL,  and  in  re  THB  UNDIEWOOJ  i 

ACTS,  AXD  im  re  ACCOONl^  No.  15. 

Will — ConsiruetiGn — Smrnivoreand  suroivor  of  tlUm  my^id  tonw  a»  i 
iire  k^ire  a*  temtnU  in  c&mm<m  in  iait — Natmral  meamng  of  word  i 
offfift  oi^er, 

Tettatof'ft  wiLl  contoinod  the  following  clause  : — "  And  1  do  heretj 
in  case  aoy  or  either  of  my  sAid  five  soni  ihall  depart  this  jile  wttho^i 
ebitd  or  children  him  or  them  surriTiog,  thon  I  deriee  the  ftharc  ov  i 
ton  or  eoDi  unio  atid  equatlj  between  the  turvivori  and  ^urviror  of 
•oQi  and  their  reapective  heira  aa  tenaoU  in  common  m  tail." 

Teitator  had  Bv9  soiu,  of  whom  one  died  In  1S5CI  without  baue,  hi 
brother  him  RurviTinif ;  and  in  1885,  W.^  the  Ia«l  iurviTor,  died  alao 

Btld  that  as  to  the  share  of  W.  in  both  the  Bpeciio  and  r0aidaM7 
WM  an  iiiteHtacy, 

This  was  a  petition  by  D,  L.  Price  and  0.  T,  A 
trustees  of  the  marriage  settlement  of  S,  E*  Undei 
eldest  Ban  of  Edward  Underwood,  who  was  a  son  of  tl 
James  Underwood,  The  petition  set  out  that  James  1 
died  in  the  year  1844^  having  made  his  will  and  leant 


*ooo.  named  in  nis  wiu  mm  sarviviBg.  ur  inese  nve  sonsj  dosepn,  tae 
/»  re  eldest  and  heir-at*law,  died  in  1850  intestate  and  without  having 
WOODS  ^^^  issue,  leaving  his  brother  Edward  his  heir-at-law,  William 
Will.  Underwood,  the  last  survivor  of  the  five  sons  of  the  testator^  died 
on  the  19  th  of  Jan  nary  >  1855,  without  having  had  issue,  having 
made  a  will  and  thereby  devised  and  bequeathed  all  his  re^  and 
personal  estate  to  hia  wife,  Joanna  Underwood^  for  her  separate 
use  absolutely.  By  an  order  of  Court  made  in  the  matter  "of 
the  will  of  James  Underwood  and  the  Underwood  Estate  Acts," 
it  was  referred  to  the  Master  in  Equity  to  ascertain  the  shares 
belonging  to  all  persons  respectively  of  the  moneys  paid  iito 
Court  under  the  said  Acta,  and,  a  subsequent  order  in  the  same 
matter  directed  that  separate  accounts  should  be  opened  in  tbe 
books  of  the  Master  in  Equity,  and  that  one  of  such  accounts 
should  be  intituled  '^Account  No*  15* — The  Account  of  William 
Underwood  and  his  Children,"  and  that  certain  moneys  should 
be  paid  into  such  account.  The  petitioners  now  claimed  to  be 
entitled^  subject  to  the  claim  of  the  administrator  of  William 
Underwood  in  respect  of  income,  to  one  equal  third  part  or  share 
of  the  securities  and  moneys  standing  to  the  credit  of  the  said 
account,  upon  and  subject  to  the  trusts,  powers,  and  declarations 
of  the  said  marriage  settlement  of  S.  E.  Underwood  i  and  in  the 
alternative,  they  submitted  that  the  surviving  trustee  of  the  will 
of  Edward  Underwood  was  entitled  to  the  said  moneys.  The 
first  claim  was  arrived  at  by  dividing  the  lands  devised  to  William 
Underwood  (the  last  survivor)  for  his  life  into  shares  per  stirpes 
corresponding  with  the  number  of  sons  who  died  leaving  issue 
(namely,  three),  while  the  alternative  claim  would  prevail  in  the 
event  of  the  Court  holding  that  the  testator  died  intestate  as  to 
the  share  of  William  Underwood  in  th©  events  that  had  happened 

Walketj  for  the  petitioners.  On  the  death  of  William,  the 
last  survivor,  without  issue,  his  share  became  divisible  equally 
among  his  three  brothers.  The  construction  which  affords 
lower  difficulties  than  any  other  that  can  be  put  upon  the 
words  of  the  will,  is  that  on  the  death  of  a  son  without  issue  his 
share  went  equally  between  his  surviving  brothers  and  the  heirs 
(general  or  in  tail)  of  the  brothers  then  deceased. 


Will. 
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There  are  three  possible  methods  of  treating  the  words  on        ^^^- 

which  the  question  in  this  case  arises  : —  in  re 

Undbr- 

1.  The  heirs  take  as  persona  dedgncUa,  the  words  are  descrip-      wood's 

tive  of  the  persons  who  are  to  take. 

2.  The  word  "heirs  **  is  a  word  of  limitation. 
8.  The  words  *'  and  their  respective  heirs  ''  must  be  treated  as 

surplusage. 

[His  Honour.  William  being  the  last  surviving  son,  there 
could  be  no  survivor  in  relation  to  his  share.] 

The  will  must  be  construed  without  reference  to  the  events 
which  have  happened.  The  word  "  survivors  "  must  be  taken  to 
mean  "  survivors,  if  any."  The  surviving  sons  and  children  of 
deceased  sons  are  intended  to  take  equally.  The  fact  of  there  now 
being  no  person  who  answers  the  description  of  "  survivor  '^  does 
not  affect  the  question,  as  the  words  of  the  will  are  in  themselves 
intelligible. 

The  word  "their"  must  relate  either  to  "survivors  and 
survivor,"  or  to  "  my  said  sons."  We  contend  that  it  relates  to 
"  my  said  sons,"  for  "  them "  is  indicative  of  "  my  said  sons," 
and  "their"  should  be  given  a  corresponding  meaning  Our 
view  is  strengthened  by  the  use  of  the  word  "  respective,"  "  the 
heirs  of  each  of  them  my  said  sons,"  whereas  the  word 
"respective"  is  inapt  if  it  relates  to  "survivor."  Besides  if 
"tbeir"  relates  to  "survivors  and  survivor,"  the  words  "and 
their  heirs  "  are  words  of  limitation,  which  are  unnecessary  in  a 
will  and  contrary  to  the  method  followed  by  the  testator  in  the 
earlier  part  of  this  will.  If  we  are  wrong  in  our  first  proposition, 
there  must  be  an  intestacy. 

It  is  contended,  on  the  authority  of  Maden  v,  Taylor  (1),  that 
William  took  the  property  in  dispute  as  tenant-in-tail,  and  that 
as  he  had  executed  a  disentailing  deed  it  passed  under  his  will. 

That  case  has  not  been  followed  in  the  most  recent  cases.  It 
was  followed  to  a  certain  extent  in  Davidson  v.  KimpUm  (2),  but 
the  decision  in  that  case  may  have  been  founded  on  another 

(1)  45  L.J.  Eq.  660.  (2)  18  Ch.  D.  213. 
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^^^  point.    It  was  disapproved  in  OriffUhs  v.  Mortimer  (3),  and  in 

In  rt  Askew  V.  Askew  (4). 

woo?8  ^®  referred  also  to   Oooper  v.  Macdonaid  (5)  and  Wake  v. 

Will.  Vareh  (6). 

Simpson,  for  the  tmstees  of  Lawson's  will  and  Mr.  and  Mrs. 
Felton,  supported  the  contentions  advanced  by  Walker.  As 
pointed  out  by  Lord  Selbome  in  Waite  v.  Littlewood  {7),  theidsa 
of  the  testator  was  that  the  object  of  the  devise  should  be  living 
himself  or  living  in  his  issue. 

[His  Honour.  Is  not  the  effect  of  this  construction  to  make 
all  these  words  surplusage  by  reading  the  will  so  as  to  give  eacli 
child  an  estate  tail  f  ] 

This  construction  would  only  give  an  estate  tail  to  those 
children  who  had  issue,  and  that  was  evidently  the  testator's 
intention.  The  difficulty  in  this  case  is  that  there  is  no  gift  over. 
In  the  later  cases  stress  has  been  laid  on  the  fact  of  there  being 
a  gift  over,  but  it  is  nowhere  said  that  that  is  essential. 

He  cited  the  following  authorities  : — Hodge  v.  Foote  (8) ;  Benn 
V.  Benn  (9) ;  Jarman  on  Wills,  ii.  701  and  i.  517 ;  Be  BecVi 
Trusts  (10) ;  Be  Arnold's  Trusts  (11) ;  Be  Walker^s  Estate  (12) ; 
Pomfret  v.  Oraham  (18) ;  In  re  Johnson  (14) ;  In  re  PhUp's 
Will  (15) ;  Keay  v.  Bolton  (16) ;  Hardman  v.  Johnson  (17). 

Pring,  for  Messrs.  Plomley,  Rogers,  and  Dixon,  the  purohasen 
of  the  interest  of  Thomas  Underwood,  contended  that "  survivors'' 
must  be  construed  as  ^'  others."  There  is  no  rule  that  this  con- 
struction can  only  be  adopted  in  cases  where  there  is  a  gift  ovor. 
If  there  is  a  devise  over  only  to  take  effect  if  all  the  sons  die 
without  issue,  it  is  cogent  evidence  to  shew  that  the  testator  did 
not  use  the  word  "  survivor"  in  its  literal  sense. 

(8)  54  L.J.  Eq.  414.  (11)  10  Eq.  S68. 

(4)  5S  L.T.N.S.  472.  (12)  12  Cb.  D.  206. 

(6)  16  Eq.  268.  (13)  19  Ch.  D.  186. 

(6)  2  Ch.  D.  348.  (14)  63  LJ.  Cli.  1116. 

(7)  8  Ch.  70.  (16)  7  Eq.  151. 

(8)  84  Bear.  840.  (16)  25  Ch.  D.  212. 

(9)  29  Ch.  D.  839.  (17)  8  Mer.  847. 

(10)  87  L.J.  Ch.  288. 


In  Badger  v,  Gregory  (18)  the  rule  13  very  olearlj 
The  testator  here  evidently  intended  to  provide  not 
sons  but  for  their  ehildrenj  and  it  is  hardly  to  be  suj 
liaving  this  intention^  he  wished  the  share  of  hia  chi 
w^ithont  iaaue  to  go  otherwise  than  amongat  those  of  1 
had  issne*  The  gift  over  was  not  necessary  to  the 
Badger  v.  Oregtmf  (18)  •  There  ia  no  real  distinction  ) 
cskBQ  there  put  and  the  present  caae.  ^ 

He  alao  cited  WiUiaTns  y*  Jamm  (19)  and  Woks  v. 

Barton  [Mann  with  him)j  for  Richard  Underwoo 
adopted  the  arguments  advanced  by  Walker,  Sm 
Bring ^  and  cited  Vick  y.  Swaeim'  (21)^  Doe  v.  i 
Chambers  v.  Taylor  (23)  ;  and  In  re  Oorb&tfs  Trusts  ( 

Lingen  (8ly  with  hiin}^  for  William  Underwood's  ^ 
tended  that  William,  as  the  absolute  survivor,  took 
tail  which  he  barred.  The  fee-simple  thus  obtained,  1 
to  his  widow. 

He  cited  :  Jarmantm  Wills  ii.  359  ;  Bechwith  v.  Becl 
Be    Hutchm's   Estate    (26)  |  Steed   v,   Preece    (27)  ; 
Meehin  (28). 

Ihnomin,  for  Charles  Frost,  the  tmstee  and  genei 
under  Edward  Underwood'a  will.  My  contention  is. 
William's  share  the  testator  died  intestate,  Edward  I 
was  the  heir-at-law  of  Joseph,  his  brother,  who  was  t! 
law  of  the  testator.  The  testator  has  failed  to  provi 
event  which  has  happened,  that  of  the  last  liver  dyi: 
issue*  He  could  not  survive  himself,  and  as  he  died  wif 
his  share  went  over.  This  clauae  refers  to  all  the  int(i 
by  Waiiam  under  the  will,  however  acquired. 

(18)  8  Eq.  78.  (24)  29  t.J.  Ch 

(10)  30  WR.  1010.  (SI5)  46  L.J.  Ch, 

(20)  a  Ch.  D.  356.  (26)  L.E.  Ir.  19  1 

(31)  ^  L.J.Q.B.  S12.  (27)  18  Iq.  192 

(^i)  3  M.  &  3.  306.  (28)  26  Cb.  D* '  I 
(23)  2  M.  AC.  38S. 
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1888.  0,  J.  Manning,  W.  JET.  Manning,  Ocrdon,  G.  B.  OampbeU,  and 

In  re       Street  appeared  for  other  parties. 
Undsb- 

WOOD'8 

Wuj..  Walker  was  heard  in  reply. 

Cfur.  adv.  vulL 

Oei,  9.         On  the  9th  of  October  judgment  was  delivered  as  follows : — 

His  Honour.  In  this  case  I  haye  to  interpret  the  following 
devise  in  the  will  of  the  late  James  Underwood : — *'  And  I  do 
hereby  declare  that  in  case  any  or  either  of  my  said  five  sons 
shall  depart  this  life  without  leaving  any  child  or  children  him 
or  them  surviving^  then  I  devise  the  share  or  shares  of  such  son 
or  sons  unto  and  equally  between  the  survivors  and  survivor  of 
them  my  said  sons  and  their  respective  heirs  as  tenants  in 
common  in  tail.'' 

Of  the  testator's  five  sons^  Joseph  died  in  1850  without  issue, 
leaving  his  four  brothers  him  surviving,  and  in  the  year  1885, 
William,  the  last  survivor,  died  also  without  issue.  The  point 
to  be  determined  is  what  becomes  of  William  Underwood's 
share.  It  was  contended  that  in  the  devise  "  unto  and  equally 
between  the  survivors  or  survivor  of  them  my  said  sons  and 
their  respective  heirs  as  tenants  in  common  in  tail,"  the  heirs 
took  as  purchasers,  and  that  the  word  '^  their  '^  referred  to  the 
sons  and  not  to  the  survivors  or  survivor,  so  that  the  heirs  of  tiie 
deceased  sons  would  take  their  parents'  share  equally  with  the 
survivors  or  survivor  as  tenants  in  common  in  tail.  If  that  woe 
so,  the  heirs  of  the  sons  djring  without  issue  would  take^  for  the 
word  '^  heir  "  must  mean  the  heir  general,  though  the  estate  that 
such  heir  would  take  would  be  an  estate  tail.  In  order  to  limit 
the  devise  to  the  heir  of  the  sons  dying  leaving  issue,  it  would  be 
necessary  to  interpolate  the  words  ''  and  the  heir  of  sooh  of  my 
sons  as  may  die  leaving  issue  in  the  lifetime  of  one  or  more  of 
my  said  sons."  If,  however,  the  words  were  transposed  so  aa  to 
read  '^and  their  respective  heirs  in  toil  as  tenants  in  common,'' 
that  would  limit  the  devise  to  the  heir  of  such  of  the  sons  as  died 
leaving  issue,  but  the  effect  of  it  would  be  that  the  heirs  would 
take  an  estate  in  tail,  while  the  survivors  would  take  an  estate  in 
fee.    Again,,  in  all  the  previous  devises  the  testator  uses  the 
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word  "  children  "  in  the  sense  of  "  heirs  in  tail  ;*'  even  in  the        ^^8. 
extended  devise  to  Joseph  Underwood  he  uses  the  same  words       in  re 
"  npon  trust  for  all  and  every  such  one  or  more  child  or  children      wood's 
of  the  said  Joseph  Underwood  in  equal  shares  and  proportions       Will. 
as  tenants  in  common  in  tail."     Why,  then,  in  this  devise,  if  the     C-^-  ^' 
testator  meant  '^  children,"  does  he  use  the  words  '^  heirs  in  tail." 
In  the  only  other  place  in  the  will  where  the  testator  used  the 
word  ''  heirs  " — ^in  the  devise  to  the  trustees — he  uses  it  in  its 
nsnal  legal  meaning  as  a  word  of  limitation.     I  am,  therefore, 
clearly  of  opinion  that  the  word  ''  heirs  "  is  not  a  word  of  pur- 
chase, but  of  limitation.     It  appears  to  me  that  the  obscurity 
has  arisen  from  the  effort  to  be  brief.     The  sentence  properly 
amplified  would  read  "  unto  and  equally  between  the  survivors  if 
more  than  one,  and  unto  the  survivor  if  only  one,  and  their  and 
his  respective  heirs  as  tenants  in  common  in  tail." 

Again,  it  was  contended  that  the  words  '^  survivors  and 
survivor"  must  be  read  as  '^  other  or  others,"  and  a  great  many 
cases  were  cited  on  this  much-vexed  question.  It  is  very  difficult 
to  reconcile  these  cases,  but  one  rule  of  construction  is,  I  think, 
dearly  established,  at  least  in  the  more  recent  decisions,  that  the 
words  of  a  testator  are  to  receive  their  natural  and  grammatical 
meaning,  unless  the  context  clearly  shews  that  the  testator  used 
them  in  some  other  sense. 

I  can  see  nothing  in  the  context  of  this  will  to  lead  me  to 
suppose  that  the  testator  used  these  words  in  any  other  than 
their  grammatical  sense.  There  is  no  devise  over  in  the  evelit 
of  all  the  sons  dying  without  leaving  children,  such  as  has 
frequently  been  held  to  necessitate  the  non-natural  meaning  of 
*'  other  or  others,"  nor  is  the  devise  to  the  survivors,  in  the  event 
of  an  indefinite  failure  of  issue.  The  context  seems  to  me  to 
require  the  grammatical  meaning  of  the  word  ^'  survivor,"  for  the 
event  in  which  the  survivor  is  to  take  is  the  death  of  one  or  more 
of  five  sons,  which  would  necessarily  imply  the  idea  of  survivor- 
sliip,  and  the  testator  himself  in  this  devise  elsewhere  uses  the 
vvord  in  its  grammatical  meaning,  ^'  without  leaving  any  child  or 
children  him  or  them  surviving." 

It  was  also  contended,  that  as  the  testator  both  in  the  specific 
and   residuary  devises   has   provided   for.  the   families  of   his 
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^^^'       flons,  it  miut  be  presnined  that  lie  alao  intended  to  proyide  for 

In  n       the  &mily  in  the  event  of  a  son  dying  leaving  isaae  in  the  lifetime 

woo?i      ^^  some  of  the  other  sons ;  and  that  any  other  construction  would 

Will.      make  the  testator's  dispositions  apparency  capricions^  and  migU 

C.J.  Eq.     oaase  an  intestacy,  against  which  the  Conrt  always  leans.    I  do 

not  consider  that  any  of  the  objections  are  of  soflBcient  weight  to 

compel  me  to  pnt  a  non-natural  meaning  to  the  words  of  the 

testator.    It  is  not  the  province  of  the  Conrt  to  make  a  will  for 

the  testator,  or  to  correct  the  apparent  caprice  or  injustice  of  his 

dispositions,  bat  to  interpret  his  meaning  by  the  plain  gram- 

matical  sense  of  the  words  he  uses.    It  were  a  tedions  and 

unprofitable  task  to  distinguish  all  the  cases  cited,  bat  I  will  refar 

to  such  of  them  as  in  my  opinion  fully  establish  the  principles 

above  stated. 

In  Hodge  v.  Foote  (29),  the  Master  of  the  BoUs,  at  p.  851, 
states  the  rule  as  to  construing  the  word  "  survivor.'^  He  aajs, 
"  The  decisions  on  this  subject  are  very  conflicting,  although  tiie 
rule,  as  settled  by  modern  authorities,  is  that  the  word  '  anrrivor' 
is  to  be  construed  strictly,  and  is  not  to  be  read  as  *  other/ 
unless  the  rest  of  the  will  should  render  the  more  liberal  and  less 
literal  construction  essential  for  the  purpose  of  canying  into 
execution  the  objects  expressed  by  the  will ;  the  exceptions  to 
the  strict  construction  of  the  words  cannot  be  reduced  to  any 
definite  rule,  and  must  depend  upon  the  words  of  each  with 
itself/'  In  Wake  v.  Vareh  (30)  this  question  was  fully  con- 
sidered by  the  Court  of  Appeal,  and  Baggctliay,  L.  J.,at  p.  354,  says, 
''  But  neither  the  consideration  that  a  literal  interpretation  of 
the  lang^uage  used  would  lead  to  intestacy  in  particular  events, 
nor  the  consideration  that  such  an  interpretation  would  lead  to  a 
construction  which  if  really  intended  by  the  testator  would  have 
been  capricious,  would  justify  the  Court  in  attributing  to  the 
language  used  by  the  testator  other  than  its  literal  interpretation, 
unless  satisfied  upon  a  consideration  of  the  whole  contents  of  the 
will,  not  only  that  the  language  used  was  insuflicient  to  effect 
his  full  intention,  but  that  the  will  itself  afforded  sufficient 
evidence  of  what  his  intention  was.  Now,  the  provisions,  the 
effect  of  which  I  am  now  considering,  are  introduced  by  the 
(28)  80  BeaT.  840.  (80)  8 Ch.  D.848. 


words,  '  In  case,  and  80  otten  as  any  of  my  sail  t 
shall  die  without  leaving  issue/  thus  indicating  the 
the  testator  to  proTide  for  the  death  of  the  longei 
three  children,  as  well  as  for  the  deaths  of  the  tw€ 
previously  die.      But,  if    the   words,    *  survivors 
receive  their  literal  interpretation,  the  death  withoa 
longest  liver  is  clearly  unprovided  for,  iuasmud 
death   of  the   longest  liver  there  can   be  no  sui^ 
apparent,  then^  from  these  provisions  alone,  that  thi 
not  used  language  adequate  to  provide  for  all  th 
which  he  has  expressed  his  intention  to  provide ;  h% 
may  surmise   in  what  way    the   testator  would  hf 
the  deficiency,   had  his  attention  been   directed  i 
provisions  afford  no  clear  evidence  as  to  what  his  inti 
But  the  next  provision  in  the  will  supplies  the  nei 
It  is  as  follows  : — ^  And  in  case  all  my  said  childf 
without  leaving  issue  as  aforesaid  then  iu  trust  f< 
executors,  administrators,  and  assigns  of  the  survi^ 
tMs  it  is  evident,  not  only  that  the  testator  intended 
and  considered  that  he  had  provided  in  the  previous 
his  will  for  all  possible  events  in  which  any  of  his  chi 
have  sued,  but  also  that  it  was  his  intention,  if  th 
such  issue,  whether  of  one  child  or  more,  that  that  i 
become  entitled  to  his  property." 

In  that  case  the  devise  over  in  the  event  of  all  1 
dying  without  leaving  issue,  supplied  the  necesai 
discover  the  testator's  meaning,  and  shewed  that  1 
have  used  the  word  ^*  survivors  "  in  its  nsnal  sense. 
of  Beekwith  v.  Beckwith  (81),  James,  L.J.,  referring  i 
of  Wake  v,  Varehj  Waits  v.  Littkwoodj  and  Badger 
and  the  clue  to  the  ratio  decidendi  stated  by  Baggal 
Wake  V.  Fare/t,  says  '  '*  In  the  case  of  Badger  v.  Ore 
was  before  myself,  I  endeavoured  to  explain  it.  Th 
over  shewed  an  intention  that  the  property  was  no 
unless  all  the  issue  failed,  and  that  there  was  a  rea3( 
intention  that  the  issue  should  take,  upon  the  faili 
only  the  gift  over  was  to  take  effect.    That  appeared 

(81)  M  L.  J.  Ch.  97* 
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^^^-  snffioient  indiostion  of  the  intention  of  the  testator  to  oro>fco  what 
lnr€  are  called  cross  limitations  among  the  ohildren.  Bat  in  tte 
wood'8  absence  of  any  such  ground  for  raising  the  implication^  I  am  of 
^'^*  opinion  that  we  must  leave  the  words  to  bear  their  ordinaiy^ 
^•^'  ^'  natural^  and  grammatical  interpretation/'  And  BaggaUay,  L  J., 
in  his  judgment,  says :  ''  There  is  not  in  my  opinion  sufficient 
reason  to  justify  the  Court  in  attributing  to  the  word  '  surviYing' 
as  used  by  the  testator  any  other  than  its  natural  and  ordinaiy 
meaning.  I  can  see  nothing  capricious  or  unreasonable  in  a 
testator  who  has  made  a  disposition  in  favour  of  all  his  daughters, 
their  families  taking  in  equal  shares,  making  a  further  provisioii, 
that  in  the  event  of  any  of  his  daughters  dying  without  leavmg 
issue,  the  share  to  which  her  issue,  if  there  had  been  any,  would 
have  succeeded,  should  go  to  or  amongst  the  survivor  or 
survivors,  to  the  exclusion  of  the  children  of  a  deceased  sister." 
In  the  case  of  Benn  v.  Benn  (32)  all  these  authorities  were 
again  under  review,  and  the  Court  of  Appeal  construed  the  word 
'^  survivors  "  in  its  grammatical  sense,  principally  owing  to  the 
absence  of  any  gift  over.  Ootton,  L.J.,  in  his  judgment  at  p.  844, 
meets  the  objection  that  the  testator  must  have  intended  to 
benefit  the  stirpes — ''It  is  said  that  when  all  the  shares  are 
settled,  and  there  is  a  general  clause  of  accruer  on  the  death  of 
the  tenant  for  life  without  ohildren,  the  accrued  shares  being 
settled  in  the  same  way  as  the  original  shares,  that  is  a  sufficient 
indication  of  intention  that  'survivors'  mean  'others.'  I  am 
not  aware  of  any  such  rule  " ;  and  Lindley,  L.  J.,  says : — "  Now, 
if  the  cases  had  laid  down  a  rule  that  the  settlement  of  the  gift 
over  in  the  same  way  as  the  original  shares  was  enough  to  alter 
the  meaning  of  the  word  '  surviving,'  I  should  bow  to  this  rale ; 
but  I  do  not  find  that  the  cases  go  any  further  than  to  say  that 
it  is  a  circumstance  to  be  regarded ;  as  to  the  second  point,  the 
avoiding  intestacy  is  to  be  regarded  in  construing  doubtful 
expressions,  but  it  is  not  enough  to  induce  the  Court  to  give  an 
unnatural  meaning  to  a  word." 

I  therefore  consider  that,  both  by  authority  and  common  sense, 
I  am  bound  to  give  to  the  words  "  survivors  or  survivor "  their 
ordinary  grammatical  sense,«and  that,  in  the  absence  of  any  gift 

.  (89)  29  Ch.  D.  S39. 


none  of  the  objections  as  to  the  effect  of  such  const 
sufficient  weight  to  induce  the  Court  to  put  a  non-nai 
on  these  words.     There  then  remains  the  questioi 
share  of  William  Underwood,  the  last  survivor,  vest 
an  estate  tail,  as  there  could  be  no  survivor  to  take 
without  issue,  or  whether  there  was  an  intestacy ;  i 
question,  what  was  intended  to  be  included  in  the  w 
on  which  would  depend  whether  there  was  an  in 
William's  share^  or  whether  it  fell  into  the  residue 
V.  Taylor  (33),  where  the  shares  were  held  in  fee, 
the  late  Master  of  the  Bolls,  held  that  the  longe 
absolutely.    That  was  followed  by  Fry,  J.,  in  Davidsc 
(34) ;  bat  in  Griffiths  v.  Mortimer  (35),  Kay,  J.,  refu 
those  cases,  preferring  the  decisions  in  Oorbetfs  Tn 
Nevill  V.  Boddam{S7),  and  held  that  the  legacy 
residue.     It  appears  to  me  that  to  hold  that  the 
took  the  share  as  tenant  in  tail  would  be  to  put  a  £ 
struction  on  the  words  of  the  testator — ^the  words 
any  or  either  of  my  said  five  sons  shall  depart  this 
leaving  any  child  or  children  him  or  them  survi^ 
event,  on  which  the  gift  of  accruer  depends,  arises 
the  death  of  the  last  survivor  as  on  the  death  of  any  i 
sons.     That  there  is  no  person  to  take  on  the  happ< 
event  merely  shews  that  the  testator  has  not  provide 
events  for  which  he  expressed  his  intention  to  prov 
BaggaUay,  L.  J.,  points  out  in  Wake  v.  Vareh, ''  tho  i 
surmise  in   what  way  the  testator  would  have  si 
deficiency,  had  his  attention  been  directed  to  it,  thos  i 
afford  no  clear  evidence  as  to  what  his  intentions  w: 
of  opinion,  therefore,  that   the   share   of  William 
either  fell  into  the  residue  or  that  there  was  an  intesi 
according  to  the  interpretation  to  be  put  on  the  woi 
It  was  contended  that  the  share  mentioned  in  the  dc 
only  to  the  specific  devise,  and  that  it  is  limited  b^j 
''my   remaining  property,'' . which,  it  was   contem 

(88)  46  L  J.  Ch.  809.  (84)  18  Ch.  D.  216.  (86)  64  ] 

(86)  John.  591 .  (87)  88  Beav.  664. 
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1888.       the  property  specifioally  devised.    It  was  contended^  on  tihe 

In  re       other  hand^  that  the  share  related  only  to  the  residnary  devise, 

woo?!     l>6canse  there  was  no  similar  provision  made  in  the  event  of  the 

^'^-      testator's  grandson,  (George  Grimes,  dying  without  issue.    The 

C.J.  Eq.     testator  has  not  expressly  limited  the  word  "share"  to  any 

particolar  devise,  and  coming,  as  the  claose  does,  at  the  end  of 

the  will,  and  after  both  the  specific  and  residniuy  devise,  I  do 

not  see  on  what  ground  I  can  limit  the  word  either  to  the  specific 

or  residuary  devise.    It  appears  to  me  that  the  plain  meaning  of 

the  word  is  the  whole  share  taken  by  each  son  nnder  the  will. 

In  both  the  specific  and  residuary  devises  the  share  is  left  to  the 

son  and  his  children,  and  the  general  clause  at  the  end  of  the  will 

would  be  just  as  applicable  to  the  specific  devise  as  to  the 

residuary ;  no  more,  and  no  less.     I  am  therefore  of  opinion  that 

as  to  the  share  of  William  Underwood  in  both  the  specific  and 

residuary    devises    there    was    an    intestacy.      This    decision 

relieves  me  from  the  necessity  of  deciding  as  to  the  suflSoiency  of 

the  disentailing  deed  executed  by  William  Underwood,  or  the 

question  whether  the  land  had  been  converted  into  personalty 

.  by  the  Und&rwood  Estate  Acta,  or  by  the  actual  sale. 

The  costs  of  all  parties  as  between  solicitor  and  client  to  come 
out  of  the  fund. 

Solicitors  for  the  parties:  L.  F.  Dixon;  Fisher,  Bd^  ^ 
Salwey  ;  Oope  SfKing;  Busaell  ^  Sons;  Oape,  Kent  ^Oaden; 
OHder;  Salter  ^  Barker ;  Joseph  Thompson;  Norton,  Smiik, 
WestgaHh  ^  Oo. 


) 

5«  THE  UHDEBWOOD  ESTATE  ACTS  and  FELTOI 
The  deeiiioii  of  the  Supreme  Coart  (S  N.aW.  L.E.  Eq,  ] 

LoED  MacNaitqhtbn,     Their  Lordshipa  underst 

ia,  or  may  be,  a  question  with  regard  to  costs  on  ^ 

hear  the  parties  if  they  desire  to  say  anything  w 

has  been  given. 

On  the  merits  their  Lordsbipa  do  not  think  it  n© 

upon  you,  Mr.  Rigby. 

The  case  has  been  argued  very  elaboratelyj  bn 

narrow  compaas. 

The  real  question  depends  on  the  true  construct 

of    one    instrument — a    deed    of    mortgage   in   ' 

Macdonellj  a  married  woman^  Joined,  for  the  purpo, 

ft  debt  of  her  father  by  vesting  in  the  mortgagee  tl 

in  fee  simple  J  in  certain  property  of  which  her  fath 

for  life.     In  the  Supreme  Court  it  was  held  that 

of  the   deed  was   practically   confined   to   that   p 

learned  counsel  for   the  appellant  maintained    tl 

farther  purpose,  or  at  any  rate  a  further  operation 

tended  that  the  estates  and  limitations  which  wei 

destroyed  in  order  to  give  effect  to   the    mortge 

rerired  or  restored  in  the  equity  of  redemption,  ant 

that,  in  coming  to  a  different  conclusion,  the  learc 

the  Supreme  Court  misconceived  or  misapplied  tl 

to  which  they  referred. 

Their  Lordships  think  that,  in  a  case  like  the 

little  assistance  is  to  be  derived  from  reported  Amii 

times  it  has  been  said  that  where  there  is  a  mortg 

presumption  against  any  alteration  being  intended 

the  equity  of  redemption.     But  then  the  atrengtl 

of    that     presumption     must     depend     upon     tl 

circumstances  of  the  case ;  and  the  question  remain 

to  be  regarded  as  a  mere  mortgage^  a  mere  char) 

'Ptesent;    Lord    FitvOerald^    Lord    Hob  ho  use,   Lord   Mi 
Itehord  Ooucb^  ^U.  Stephen  Woulfe  Flanagan. 

L2 
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1888        mortgage^  and  a  new  settlement^  or  new  disposition  combined  ? 
Se        It  has  also  been  said  that  slight  and  trivial  alterations  in  the 
Em^i^AcTs  resorvation  of  the  eqnity  of  redemption  are    not  sufficient  to 
F^'^^w'     8hew  an  intention  to  alter  pre-existing  limitations.     Bnt  that  is 
Pbtition.   little  better  than  a  trnism.     If  the  alterations  are  really  slight 
iViey       and  trivial,  it  certainly  wonid  be  nnreasonable  to  attach  any 
importance  to  them.     Again^  it  cannot  be  disputed  that  cases 
MacK^Mhien  ^^®i^  *  wife's  estate  is  mortgaged  to  secure  the  debt  of  her 
husband  stand  in  a  peculiar  position.    And  then  special  con- 
siderations are  suggested  where  the  doctrines  of  equity  relating 
to  the  execution  of  powers  are  applicable. 

In  the  result  their  Lordships  think  that  the  only  safe  rule^  the 
only  rule  of  any  practical  value^  to  be  deduced  from  the 
authorities  is  this  :  that  each  case  must  depend  on  its  particolar 
circumstances;  that  in  each  case  the  intention  must  be 
collected  from  the  instrument  which  has  given  rise  to  tiie 
question;  and  that  that  instrument  must  be  interpreted 
according  to  the  ordinary  rules  of  interpretation. 

The  deed  of  mortgage  in  the  present  case  was  duly  executed 
by  Mrs.  Macdonell  in  accordance  with  the  requirements  of 
section  16  of  the  Begistration  Act,  7  Vic.  No.  16,  which 
enables  married  women  to  dispose  of  real  estate,  whether  held  in 
fee  or  in  tail,  but  which  does  not  contain  provisions  corre- 
sponding with  those  in  section  21  of  the  Fines  and  Becoveries  Ad, 
a  section  introduced  into  the  English  Act,  as  Lord  8t.  Leonards 
observes,  for  the  purpose  of  putting  an  end  to  such  questions  as 
arose  in  Innes  v.  Jackson  (1). 

The  deed  of  mortgage  is  dated  28th  February,  1859.  It  was 
made  between  Thomas  Underwood^  the  father,  of  the  first  part ; 
Randall  Macdonell,  described  as  a  schoolmaster,  and  Maria,  his 
wife,  formerly  Maria  Underwood^  spinster,  daughter  of  Thomas 
Underwood,  of  the  second  part,  and  John  Savery  Bodd,  the 
mortgagee,  of  the  third  part.  It  recites  that  Thomas  Underwood 
was  under  and  by  virtue  of  the  will  of  his  father^  possessed  of 
an  estate  for  his  own  life  in  the  whole  of  the  hereditaments 
described  in  the  first  schedule,  and  in  one-fifth  of  tiie 
hereditaments  described  in  the  second  schedule,  and  that  the 
(1)  Sag.  Real  Piop.  Stat.  p.  200. 
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remainder  dependent  upon  the  life  estate  of  the  said  Thomas       ^^^* 
Underwood  was^  by  virtue   of    the  said  will^  vested    in   the         Be 
children  of  Thomas  Underwood  as  tenants  in  common  in  tail  esxatb  Acts 
general.     It  then  states  that  Thomas  Underwood  had  seven     _  ^^^.^ 
children^  all   of  whom  were   infants  except   Maria   Macdonell^    Pstitiov. 
who  had  just  attained  the  age   of   21.     It   recites  a  previous       FHm/ 
mortgage  by  Thomas  Underwood  for  800Z.^  and  states  that  he 
required  a  further  advance  of  5002.^  making  altogether  1300Z. ;  MacNaughim 
and  that  he  proposed  to  secure  that  sum  by  adding  to   the 
security  already  held  by  the  mortgagee  certain  parcels  of  land 
described  in  the  third  schedule^  ''and  by  inducing   the    said 
Randall  Macdonell  and  Maria^  his  wife^  to  bar  the  estate  tail 
in  remainder  vested  in  her  and  in  him^  in  her  rights  in  the  lands 
and  hereditaments  comprised  in  the  first  and  second  schedules 
hereto^  and  to  convey  the  same  to  the  said  John  Savery  Bodd  in 
the  manner  hereby  intended  to  be  effected.^'     Then  follows  this 
recital: — ''And     whereas   the    said    Randall    Macdonell^    and 
Maria^  his  wife^  have  agreed  to  join  in  these  presents  for  the 
purposes  aforesaid.''     Now^  perhaps  it  would  be  going  too  far  to 
say  that  that  recital  confines  the  operation  of  the  deed  to  its 
declared  purposes.     But  certainly  it  shews  no  indication  of  any 
ulterior  purpose.    The  deed  then  conveys  the  properly  to  the 
mortgagee  in  fee.     And  the  equity  of  redemption  is  limited  in 
these  terms : — if  the  money  is  paid  then  the  deed  declares  that 
''the   said  mortgagee  will  at    the  request  and  costs  of   the 
mortgagors^  re-convey  the   said  hereditaments   unto   the  said 
mortgagors  respectively^  or  as  they  shall  respectively  appoint^ 
according  to  their    original    respective   estates    and    interest 
therein."     The  expression  "mortgagors"  had  been  defined  in 
an  earlier  part  of  the  deed  to  mean  Thomas  Underwood  and 
Randall   Macdonell.      Whether    the   property    be   re-conveyed 
to  them  or  to   their  nominees  the  original  estates  are  to  be 
restored. 

Now  what  is  the  meaning  of  the  expression  "  original "  as 
applied  to  the  estates  referred  to  ?  The  learned  counsel  for  the 
appellants  while  admitting^  as  they  were  compelled  to  admit, 
that  Thomas  Underwood's  original  estate  was  the  estate  which 
he     took    under  the   will,   contended    that    Mrs.   Macdouell's 


mteuded  to  alter  tha  rights  of   the   beiLeficiaru 
D^nderwood'a  wilL     It  Bnppliee  machinery  wantiii 
Bat  ifc  does  not,  ia  their  Lordships'  opinion^  effect 
or  imperative  conversion  of  the  estate. 

Their  Lordehips  will,  therefore,  humbly  advise  H 
dismiss  the  appeal  and  affirm  the  judgment  of  . 
Court. 

Counsel  for  aU  parties  having  addressed  their  ] 
the  question  of  costs,  counsel  were  directed  to  wi 
their  Liordshipa  deliberated. 

GouDsel  having  been  re-admitted. 

Lord  MicNAiTflHTEK.  The  appeal  will  be  disi 
costBj  but  there  will  be  only  one  set  of  costb  allc 
reepondontB^  and  there  will  be  no  costs  of  Jo 
application  to  appoint  a  guardian  ad  litem. 

Appeal  dwrnimmd 
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1888.  BOUBKE  and  anothbb  v.  8CHWEIKEBT. 


S«p<.  4.       ^^  Property  Act,  ff .  U,  83,  40,  116,  X26— .iflMiuM  urtyUtaie  rf  tUU^Land 
not  premomly  inelmded^^AUeraium  of  bomidariet  hy  fretih  orpey     CmUfiedU^ 
CJ.  £q.  hew  far  eomeUuive  §vtd9tie€. 

In  1888  S.  became  the  owner  of  a  piece  of  land  described  in  his  certifieate  of 

^'l'       title  as  bonnded  on  the  N.E.  by  the  Field  of  Man  Common.    In  1885  a  Creeh 

'     nirTey  hanng  been  made,  it  was  diaooYered  that  a  strip  of  land  intorened  between 

the  common  and  S.'s  land.    Subsequently  S.  applied  for  and  obtained  a  freeli 

F.  C.        certificate  of  title  bringing  his  boundary  up  to  the  boundary  of  the  eomnioa. 

S.  having  brought  ejectment  against  the  plaintiifs,  who  were  in  poanuwion  o€  the 

strip  of  land  now  included  in  his  certificate,  but  formerly  part  of  the  oommon 

the  plaintiffs  brought  this  suit  to  restrain  the  action  of  ejectment;  clsiming  also 

a  declaration  that  they  were  entitled  to  the  land  in  dispute,  and  praying  for  an 

order  on  the  defendaut  to  delirer  up  his  amended  certificate  to  be  cancelled, 

Seld  by  the  Chief  Judge  in  Equity  z  That  the  Begiitrar-Qeneral  had  no  power 
to  alter  the  boundaries  of  the  defendant's  land  in  the  manner  adopted ;  that  the 
amended  certificate  so  far  as  it  included  the  strip  of  land  claimed  by  the 
plaintiifs  was  roid,  and  that  the  plaintiftH  were  entitled  to  the  injuaetioB  pcayed 
for»  with  cost. 

Held  (on  appeal  to  the  FuU  Court)  per  the  Chief  Juttiee  and  Inaee,  J. :  That 
the  error  of  the  Registrar-General  in  issuing  the  amended  certificate  affocded  no 
title  to  relief  in  equity.  The  plaintiffs  having  a  good  defence  to  the  action-^t- 
law  if  they  could  iNraye  their  possessory  title,  and  the  suit  was  unnnrawnij 
and  should  be  dismissed,  with  costs. 

Fer  Woeter^  J. :  S.  126  of  the  Real  Property  Act  does  not  apply  to  any  case  where 
it  is  sought  by  rectification  of  boundariei  to  bring  within  the  oerfcifioate  aoj 
land  which  has  not  already  been  brought  under  the  Act. 

The  circomstances  out  of  which  this  suit  arose  may  be  shoiibf 
stated  as  follows : — ^In  the  year  1865^  one  Mrs.  Eggberry  obtsmed 
a  certificate  of  title  for  a  certain  piece  of  land  situate  in  the  parish 
of  Hunter's  W31f  containing  50  acres  or  thereabouts.    This  land 
was  subsequentlj  subdivided  into  four  portions^  one  of  which, 
comprising  12  acres  and  30  perches  or  thereabouts,  came  evoi- 
tually,  in  the   year  1883,  into  the  hands  of    the  defendant 
Schweikert,  who  obtained  a  certificate  of  title  for  it.    In  the 
certificate  the  land  was  described  as  follows : — "  That  piece  of 
land  situate  in  the  parish  of    Hunter's  Hill  and  county  of 
Cumberland,  containing  twelve  acres  and   thirty  perches  or 
thereabouts,  commencing  at  the  east  comer  of  William  Kent, 
junior's,  five  hundred  and  seventy  acres  grant,  and  boanded 
thence  on  the  north-east  by  part  of  the  Field  of  Mars  Oommon 


bearing  north-westerly  twenty-five  chains,  on  the  i 
a  line  bearing  south-westerly  four  chains   seven 
links  to  a  road  twenty-five  links  wide,  on  the  south 
road  bearing  south-easterly  twenty-five  chains  to 
Mars  Common  aforesaid,  and  on  the  south-east  by 
common  bearing  north-easterly  four  chains  eighl 
one-half  links  to  the  point  of  commencement :  to| 
right-of-way  over  the  road   twenty-five  links   wic 
coloured  brown  on  plan,  part  of  Kent's  grant/'     A1 
1885,  a  fresh  survey  having  been  made   of  the 
appeared  that  the  proper  boundary  of  the  comni 
identical  with  the  north-east  boundary  of  the  defen 
as  had  been  supposed,  but  that  in  fact  a  strip  of  lane 
about  four  acres  intervened  between  the  Field  of  Mi 
and    the    land    occupied    by    the    defendant.     Thi 
defendant  wrote  to  the  Minister  for  Lands  asking 
legally  entitled  to  move  his  fence  to  the  alignment  Is 
the  fresh  survey,  and  take  the  extra  portion  of  land  i 
perty,  and  alleging  that  when  he  attempted  to  move  '. 
was  forcibly  prevented  by  the  plaintiff,  S.  Rourke.     T , 
m  reply,  caused  the  defendant  to  be  informed  that  thi 
as  determined  by  the  new  survey  was  correct,  and  th; 
thereupon  applied,  through  his  solicitors,  to  the  Regisi: 
for  a  fresh  certificate  comprising   the  land  up  to 
determined  boundary  of   the  Field  of  Mars  Gomno* 
the  8ih  of  August,  1887,  a  fresh  certificate  was  isii 
defendant  containing  16  acres  1  rood  36  perches,  an 
the  north-east  boundary  of  his  land  up  to  the  Fie  I 
Common.     The  defendant  then  brought  actions  o'' 
against  the  plaintiffs,  who  were  in  possession  of  the  e  I 
iBcluded  in  his  amended  'certificate,  whereupon  tl 
instituted    this  suit,   praying    that    the   defendant 
restrained  from  proceeding  with  the  said  actions  of 
snd  further,  that  the  plaintiffs  might  be  declared  eni  i 
land  in  dispute,  and  that  the  defendant  might  be  ordei : 
op  the  certificate  of  the  8th  of  August,  1887,  to  be  ci 
The  plamtiffs  alleged,  in  their  statement  of  claim,  t : 
1  good  title    to  the  land  in  qiieatiou  by  pusses^ioJ  i 
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1888.  StatiUe  of  LimitaUoTis,  but  before  going  into  eyidence  of  the 
BooBKB  plaintiffs'  title  by  possession  his  Honour  asked  counsel  to  argoe 
ScHWEiKSBT.  ^^®  points  of  law  arising  out  of  the  case,  and  among  otharsi 
whether  the  defendant's  certificate  of  title  was  conclusive  evidence 
that  the  defendant  was  entitled  to  this  land,  and  if  not,  whether 
the  Registrar-Greneral  could  amend  the  defendant's  certificate  hj 
including  the  four  acres  in  question,  in  the  way  in  wbieh  tlie 
certificate  was  amended. 

0.  J.  Manning  (Healy  with  him),  for  the  phuntifis. 
Sly  [Gordon  with  him),  for  the  defendant. 

After  hearing  argument,  his  Honoub  reserved  his  decision^  and 
on  the  4th  of  September  delivered  the  following  written 
judgment : — 

Thx  Ghisf  Judob  in  Equrrr.  In  this  case  the  defendant  is 
the  transferee  of  a  portion  of  Kent's  gprant  of  570  acres,  in  the 
parish  or  Hunter's  Hill.  His  predecessor  in  title,  Mrs.  Egg- 
berry,  was  the  owner  of  50  acres,  part  of  the  said  grant,  and  she 
brought  the  land  under  the  Beal  Property  Act,  and  obtained  a 
certificate  of  title,  dated  the  20th  day  of  April,  1865,  locating 
and  describing  the  said  50  acres  in  the  following  manner : — 

'^  That  piece  of  land  situated  in  the  parish  of  Hunter's  Hill, 
county  of  Cumberland,  and  colony  aforesaid,  fifiy  acres  or  there- 
abouts:    Commencing  at  Shrimpton's  Creek  at  the  northern 
comer  of  Paul  Benson's  one  hundred  and  twelve  aores  and  thirty^ 
four  perches;   and  bounded  on  the  soutli-west  by  the  north- 
eastern boundary  of  that  land  bearing  south-easterly  about  forty- 
nine  chains  and  fifty  links  to  the  Field  of  Mars  Conmion ;  on  the 
south-east  and  north-east  by  that  common  bearing  north-easterly 
ten  chains,  and  north-westerly  fifty  chains  eighty-five  links  to 
Shrimpton's  Creek  aforesaid ;  and  on  the  north-west  by  that  creek 
upwards  to  the  point  of  commencement— as  shown  on  the  plsB 
hereon,  and  therein  edged  red.    Being  part  of  five  hundred  and 
seventy  acres  alienated  in  the  public  maps  of  the  said  pansli 
deposited  in  the  office  of  the  Surveyor-General,,  originally  granted 
to  William  Kent,  junior,  on  Crown  grant  dated  the  seventeenth 
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day  of  April,  one  thousand  eight  hundred  and  eighty-three."  l^®®' 
The  plan  on  the  certificate  shewed  four  subdivisions  or  parcels,  Bottexb 
two  of  them  containing  12  acres  and  two  containing  12  acres  80  scHWBixBiiT. 
perches,  and  shewing  the  lengths  of  the  north-west  lines  as  4  ^  j  g^ 
chains  87^  links  respectively,  and  outside  those  lines  is  written 
"  Field  of  Mars  Common."  By  divers  mesne  transfers  one  of 
the  said  parcels  containing  12  acres  30  perches  became  vested  in 
the  defendant  in  the  year  1883,  and  in  the  separate  certificate  of 
title  the  said  lands  are  described  as : — **  That  piece  of  land 
situated  in  the  parish  of  Hunter^s  Hill  and  county  of  Cumberland, 
containing  twelve  acres  and  thirty  perches  or  thereabouts :  Com- 
mencing at  the  eastern  comer  of  William  Kent,  junior^s,  five 
hundred  and  seventy  acres  grant ;  and  bounded  thence  on  the 
north-east  by  part  of  the  Field  of  Mars  Common  bearing  north- 
westerly twenty-five  chains ;  on  the  north-west  by  a  line  bearing 
south-westerly  four  chains  eighty-seven  and  one-half  links  to  a 
road  twenty-five  links  wide;  on  the  south-west  by  that  road 
bearing  south-easterly  twenty-five  chains  to  the  Field  of  Mars 
Conunon  aforesaid ;  and  on  the  south-east  by  part  of  that  common 
bearing  north-easterly  four  chains  eighty-seven  and  one-half 
links  to  the  point  of  commencement ;  together  with  a  right-of- 
way  over  the  road  twenty-five  links  wide  aforesaid,  coloured 
brown  on  plan,  part  of  Kent's  grant.'' 

Up  to  that  time,  and  until  the  year  1885,  it  was  supposed  by 
everybody  that  the  Field  of  Mars  Common  extended  up  to  the 
north-east  boundary  of  the  defendant's  land,  as  shewn  by  the 
said  certificate;  and  the  Government  surveyors,  and  the  Grovem- 
ment  officials  in  the  Beal  Property  Office,  so  treated  it ;  but 
about  the  year  1885  another  survey  was  made  of  the  common^ 
and  the  then  surveyor  considered  that  the  common  did  not 
extend  so  far ;  so  that  a  space  containing  about  4  acres  was  left 
between  the    boundary  of  the    common    and    the  north-east  ^ 

boundary  of  the  defendant's  land,  as  shewn  on  his  certificate. 
Thereupon  the  defendant  wrote  to  the  Minister  for  Lands  a 
letter,  dated  the  16th  July,  1885,  stating  that  Mr.  Surveyor 
Scrivener  had  aligned  Kent's  grant  as  per  plan  sent  therewith, 
and  asking  if  he  was  legally  entitled  to  move  his  fence  to  the 
said  alignment,  and  take  the  extra  portion  into  his  property.   He 


BouBEK     forcibly  prev^ented    by    Stephen    Raurke.       On  thia   letter  the 
ScHWEtKERT.  Mioiater  for  Lands  wrote  a  minute : — 

C.J.  Eq.  '  ^^"  Fo'^b^s  baa  informed  me  that  Mr.  Scrivener's  line  is  tte 

correct  boandary  between  Kent*s  grant  and  the  Field  of  Mara 
Common.     Inform  the  writer  of  the  fact," 

On  the  4th  March,  1887  the  defendant's  solicitor  wrote  to  &b 
Registrar-General  the  following  letter  : — 

"  Wo  beg  to  forward  yon  certificate  of  title,  voL  S42,  folio  247, 
dated  1 1th  June,  1878,  for  the  purpose  of  surrendering  same  and 
having  a  new  certificate  issued  td  onr  client^  John  George 
Schweikert,  the  present  transferee  thereof,  with  corrected 
boundaries :  as  since  the  issue  of  the  above  certificate,  a  re- 
survey  has  been  made  by  the  Gt)vernment  sorveyorj  Mr, 
Scrivener,  of  the  boundary  of  the  Field  of  Mara  Common,  whicli 
shews  that  the  meaaurementa  in  the  above  certificate  are 
incorrect.  We  enclose  plan  and  report  of  Mr.  G.  G,  Bonaldson, 
licensed  snrveyor  under  the  Real  Property  Actt  shewing  the  true 
position  and  corrected  boundaries  and  measurements  of  the  lani*^ 
The  defendant's  application  was  apparently  forwarded  to  Mr. 
Deering,  the  Metropolitan  and  Coast  District  Snrveyor,  for 
report,  and  on  the  29th  April,  1887,  he  reported  to  the  Under 
Secretary  for  Lands,  that  since  the  defendant's  certificate  was 
is43ued  a  re-snrvey  of  the  common  had  been  made,  and  the 
boundary  of  Kent's  grant  was  placed  177  links  further  norths 
and  embracing  land  hitherto  considered  part  of  the  common,  and 
stating  that  in  his  opinion  the  amended  certificate  of  title  applied 
for  should  issue  to  Schweikert,  Que  paragraph  in  Mr,  Deering's 
report  very  properly  points  out  the  effect  of  so  altering  well- 
known  and  accepted  boundaries ;  he  says : — ^'  Whether  it  was  a 
wise  or  proper  course  to  take  to  set  aside  all  previous  surveys, 
•  both  by  Government  and  by  private  surveyors,  upon  which  a 

certificate  of  title  had  been  issued^  and  to  depart  from  this,  and 
all  prior  occupation  of  the  land,  by  marking  a  new  boundary  and 
surrendering  Government  land,  is  a  matter  that  may  be  noticed, 
but  is  now  past  discussion*" 

On  the  8th  August^  1887,  a  fresh  certificate  issued  to  the 
defendant^  contaiuing  15  acres  1  rood  A^  perohes  instead  of  12 
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acres  30  perches^  and  bringing  the  north-eaat  boundary  up  to  1888. 
the  new  boundary  of  the  Field  of  Mars  Common.  The  plaintiffs  Boubkx 
claim  this  land  by  a  possessory  title  under  the  Statute  of  schwuksat. 
Limitations,  alleging  in  their  claim  that  one  Bernard  Rourke^  C  J  £q 
who  was  the  first  husband  of  Mrs.  Eggberry  and  the  father  of 
the  plaintiff,  Stephen  Bourke^  had  been  in  possession  of  these 
lands  as  part  of  50  acres  occupied  by  him  for  many  years  before  he 
died|  and  had  put  the  plaintiff^  Stephen  Bourke^  in  possession 
up  to  the  present  time.  Before  going  into  evidence  as  to  the 
plaintiff's  title  by  possession,  I  asked  counsel  to  argue  the  points 
of  law^  and  among  others  whether  the  defendant's  certificate  of 
title  was  conclusive  evidence  that  the  defendant  was  entitled  to 
this  land^  and  if  not  whether  the  Begistrar-Q^neral  could  amend 
the  defendant's  certificate  by  including  these  four  acres,  in  the 
way  in  which  the  certificate  was  amended,  even  though  the 
plaintiffs  should  hereafter  fail  to  prove  their  title  to  them. 
Although  the  33rd  section  of  the  Act  provides  that  every 
certificate  of  title  shall  be  conclusive  evidence  that  the  person 
named  in  such  certificate  as  seised  of  or  taking  estate  or  interest 
in  the  land  therein  described  is  seised  of  such  land  for  the  estate 
or  interest  therein  specified,  the  40th  section  excepts  any  portion 
of  land  that  may  by  wrong  description  of  parcels  or  of  boundaries 
be  included  in  the  certificate  of  title ;  and  the  115th  section  allows 
an  action  of  ejectment  to  be  brought  against  the  registered 
proprietor  in  the  case  of  a  person  deprived  of  or  claiming  any 
land  included  in  the  certificate  of  other  land  by  a  misdescription 
of  such  other  land  or  of  its  boundaries,  or  against  the  registered 
proprietor  of  such  other  land  not  being  a  transferee  thereof  bona 
fide  for  value.  In  the  recent  case  of  Marsden  v.  McAlister  (1), 
following  a  long  line  of  cases  in  this  Court  from  Mate  v.  Nugent 
(2),  the  Full  Court  decided  that  the  33rd  section  must  be  read 
with  the  40th  and  115th,  and  that  the  two  latter  sections  must 
be  taken  to  be  exceptions  to  the  33rd ;  and  they  held  that  land 
wrongly  included  in  the  parcels  of  a  certificate  did  not  deprive 
the  rightful  owner  of  his  legal  interest  in  such  lands.  It  is 
clear,  therefore,  that  the  certificate  is  not  conclusive  evidence 
that  the  land  described  in  the  certificate  is  justly  included  in  it. 
(1)  8  N.S.W,L.B.  300.  (2)  7  S.C.B.  802. 
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^^^  In  the  reported  cases  the  Coort  has  determizied  that  the  pareeb 
BouBn  were  not  rightly  indnded  in  the  certificate  by  evidanee  of  » 
SoawiiKmr.  ^tter  title  to  the  huid  in  some  other  person.  The  qnestioa, 
C  J.  Eq.  howeyer^  here  is  whether  the  Conrt  can,  where  no  eWdenoe  hii 
been  g^ven  of  a  better  title  to  the  land,  go  behind  the  certifiGste 
and  shew  that  the  Beg^trar-General  had  no  power  to  amend  the 
certificate  in  the  way  he  did,  so  as  to  include  a  farther  area  of 
four  acres.  The  33rd  section  provides  that  the  certificate  shall 
beconclosiye  evidence  that  the  land  comprised  in  snchcertifioato 
of  title  has  been  dnly  brought  under  the  provisions  of  the  Act 
This,  in  my  opinion,  must  relate  to  cases  where  application  his 
been  made  to  bring  the  land  under  the  Act  in  accordance  with 
the  provisions  of  section  14,  and  not  to  cases  where  land  has 
been  included  in  the  amended  certificate  merely  by  extension  d 
the  boundaries.  Where  application  is  made  to  bring  land  uudtf 
the  Act,  the  Legislature  has  provided  numberless  safeguards  to 
prevent,  as  far  as  possible,  any  injustice  being  done  by  including 
lands  improperly  in  the  certificate,  or  by  conferring  a  larger 
estate  in  the  lands  than  the  applicant  is  entitled  to,  and  a  cOTti- 
ficate  issued  under  those  circumstances  is  made  conclusive 
evidence  that  the  property  has  been  duly  brought  under  the  Act; 
but  a  certificate  issued  without  any  such  application  appears  to 
be  open  to  question.  In  this  case  all  the  documents  have  ho&a 
put  in  evidence,  shewing  what  the  defendant's  application  was, 
and  how  it  was  dealt  with.  It  is  clear  from  these  docaments 
that  no  application  was  made  under  the  14th  section  to  bring  tiie 
additional  four  acres  under  the  Act,  nor  was  the  application  so 
dealt  with  by  the  Real  Property  Office,  but  it  was  a  surrender  of 
the  old  certificate  and  a  request  for  a  new  certificate  witli 
corrected  boundaries.  With  that  evidence  before  it,  I  think  tiie 
Court  can  decide  whether  the  Beg^trar-General  had  power 
under  the  Act  to  issue  such  amended  certificate  comprising  land 
not  hitherto  under  the  Act.  There  are  only  two  ways  of 
obtaining  an  amended  certificate  as  to  boundaries*  under  the 
Act — by  applying  either  under  the  126th  section  or  under  the 
14th.  In  my  opinion  the  126th  section  does  not  apply  to  the 
case  of  a  proprietor  applying  to  enlarge  his  boundaries.  It 
appears  to  me  clearly  to  refer  to  cases  only  where  more  land  is 


included  in  the  certificate  tlian  tlie  proprietor  is  entil 
126th  section  and  127tli  section  refer  to  proceeding! 
proprietor  and  not  in  his  favour.     If  he  seeks  to 
boundaries^  he  should  apply  under  section   14  tc 
additional  land  under  the  provisions  of  the  Act ;  and 
would  be  given  to  all  persons  claiming  adverse  int^ 
land^  and  the  examiner  would  investigate  the  title, 
the  land  brought  under  the  Act  is  only  the  land  as  i 
the  certificate  by  metes  and  bounds ;  as  to  that  land  < 
have  been  given  and  the  title  investigated,  the  defeni 
fore,  if  he  seeks  to  include  other  land  in  his  certil 
apply  in  due  form  to  bring  the  additional  land  und 
and  cannot   evade  all  the  salutary  enquiries  and 
applying  merely  to  have  his  boundary  altered.     If 
has  been  made  under  the  14th  section,  notice  would 
given  to  the  plaintiffs,  who  would  have  had  an  opp 
lodging  a  caveat  and  having  their  claim  to  a  poss 
determined,  whereas  in  this  case  the  defendant's  appi 
made  admittedly  behind  the  plaintiffs'  backs;   who 
have  had  no  notice  of  defendant's  title  till  he  com 
action  of  ejectment  against  them  on  obtaining  his  new 
The  title  of  the  defendant  to  these  four  acres  would 
been  investigated   by  the  examiner,  who  would  hii 
decide  whether  the  defendant's  land  having  been  '. 
metes  and  bounds  by  his  original  certificate  he  is  entiti 
outside  those   metes  and   bounds,  because   in  addit: 
stated  lengths  of  the  lines  of  his  boundaries  and  the  i 
bf  his  land,  the  north-east  boundary  is  stated  to  be  t': 
Mars  Common.     If  the  defendant,  having  purchased  ] 
perches,  and  having  obtained  a  certificate  for  such 
prised  within  limited  lines,  could  claim  four  acres  li 
boundary  of  the  Field  of  Mars  Common  was  altered,  hi 
the  game  reason^  claim  40  acre  a  if  the  now  boundary  ii 
tar    enough.      The   examiner   would    also    have   to 
whether  a  purchaser  of  12  acrea  30  perches,  part  of 
^70  acres,  is  entitled  to  appropriate  the  whole  inore : 
accmeft  from  alt^^ring  the  boundaries  of  the  grant, 
such  iticrement  should  not  be  apportioned  among  all 


BouRxx  a  great  mjustice  might  be  done^  if  the  defendant  could  acquire 
SoHWBiKisT.  ^^s  land  by  merely  applying  to  have  his  boimdaries  altered 

CJ.  %.  without  giving  the  notice,  and  aubmitting  to  the  enquiries  and 
investigation  of  title  which  would  be  given  and  made  if  he  had 
applied  under  the  14th  section  to  bring  these  four  acres  under 
the  provisions  of  the  Act*  For  these  reasons,  I  am  of  opinion 
that  the  Registrar-General  had  no  power  to  alter  the  defendant's 
boundaries  as  he  has  doue^  and  that  the  amended  certificate,  ao 
far  as  it  includes  these  four  acreSj  is  void.  Plaintiffs  to  have  their 
costs  of  suit  from  defendant- 

From  this  decision  the  defendant  appealed  to  the  Full  Coartj 
on  the  following  grounds  : — 

1,  That  his  Honour  was  in  error  in  ruling  that  under  the  cir^ 
cumstancesj  and  on  the  facts  proved  before  him,  the  plaintiffs  were 
entitled  to  any  relief. 

2,  That  his  Honour  was  in  error  in  ruling  that  under  the 
circumstances,  and  on  the  facts  proved  before  him,  the  plaintifis 
were  entitled  to  impugn  the  certificate  of  title  granted  and 
issued  to  the  defendant  under  the  provisions  of  the  Real  Property 
Act  and  the  Real  Property  Act  Amejidmmt  Acts. 

3,  That  his  Honour  was  in  error  in  ruling  that  the  plaintiffs 
before  establiahiDg  their  title  to  the  land  in  the  said  certificate  of 
title  contained  (and  even  assuming  the  facts  stated  and  set  forth 
in  the  defendant's  statement  of  defence  were  fully  proved),  were 
entitled  to  impugn  the  said  certificate  of  title,  and  to  enquire  into 
the  circumstances  under  which  the  same  was  given  and  obtained* 

4,  That  his  Honour  was  in  error  in  ruling  that  the  four  acr^ 
one  rood  five  perches  of  land  in  the  pleadings  herein  mentioDed 
was  not  included  and  contained  in  the  certificate  of  title,  dated 
the  8th  day  of  June,  1878,  and  in  the  plaintiffs*  statement  of  claim 
set  out. 

5,  That  his  Honour  was  in  error  in  ruling  that  the  defendant's 
said  certificate  of  title  had  been  improperly  obtained  by  him,  and 
that  the  same  had  been  issued  by  the  Registrar-General  withont 
any  authority  in  that  behaK,  and  that  the  same  was  consequently 
void. 


o.   mat  ms  Honour  was  in  error  in  granting 
making  the  declarations  in  the  said  decree  containi 

The  appeal  came  on  for  hearing  before  the  Fi 
Chief  Justice,  Innss,  J.,  and  Foster,  J.),  on  the  7 

Sly  {Gordon  with  him)  for  the  defendant  (appelli 
0,  J.  Manning  for  the  plaintiffs  (respondents). 

Cur 

On  the  14th  of  December,  the  judgment  of  the  C 
and  Inkss,  J.,  was  delivered  by — 

The  Chief  Justice.     This  was  an  appeal  from  a  d 
Ohief  Judge.     It  appeared  that  the  defendant  had 
an  action  of   ejectment   against   the   plaintiffs  to 
possession  of  4  acres  1  rood  and  5  perches  of  land  ad 
Field  of  Mars  Common,  under  the  following  circun 
The  defendant,  on  the  17th  of  September,  1883,  1 
owner  of  a  piece  of  land,  being  the  land  included  in  c( 
title,  vol.  342,  fol.  247,  and  described  as  follows  : — " 
of  land  situate  in  the  parish  of  Hunter's  Hill  and 
Cumberland,   containing   twelve   acres   and    thirty    | 
thereabouts,  commencing  at  the  eastern  comer  of  Wi 
junior's,  five  hundred  and  seventy  acres  grant,  ai 
thence  on  the  north-east  by  part  of  the  Field  of  Mai  i 
bearing  north-westerly  twenty-five  chains  j   on  the  noi 
a  line  bearing  south-westerly  four  chains  eighty-seve 
Half  links  to  a  road  twenty-five  links  wide ;  on  the  soi 
that  road  bearing  south-easterly  twenty-five  chains  \ 
ol  Mara  Common  aforesaid ;  and  on  the  south-east 
that  common,  bearing   north-easterly  four  chains  e 
and  one-half  links  to  the  point  of  commencement/' 
obaerved  that  this  piece  of  land  so  containing  12  a^ 
perches  is  described  as  bounded  on  the  north-east  by 
Field  of  Mars  Common.     After  the  defendant  had  t^ : 
possession  of  the  land  under  this  certificate,  and  fenc  i 
^ti,  it  was  discovered  by  some  surveyor  connected  wit ; 
HS.W,B.,  Vol.  IX,  E^.  M 


HocmsE  was  not  iu  the  exact  poaitinn  that  it  had  hitherto  been  supposed 
ScHwiiKiBT.  ^  ^®j  ^^^i  ^°  isctj  encroached  ;   accordingly,  a  correct  line  was 

ThaOJ.  alleged  to  be  laid  down,  which  left  a  piece  of  land,  containing 
4  acres  i  mod  5  perches,  between  the  land  fenced  in  and 
occnpied  by  the  defendant  and  the  Field  of  Mars  Common.  The 
defendant,  contending  that  his  land  should  be  bounded  on  the 
north-east  by  the  Field  of  Mara  Common,  claimed  to  take  in  this 

4  acres  1  rood  5  perches,  and  requested  the  Eegiatrar-Gen^ral  to 
have  his  certificate,  vol.  342,  foL  247,  cancelled,  and  a  new  certi- 
ficate issued  to  him  under  the  Real  Property  Act  which  would 
bring  his  land  np  to  the  Field  of  Mars  Common^  and  thus 
embrace  the  4  acres  1  rood  5  perches.  The  Registrar-General 
without  any  application  having  been  made  under  section  14  of 
the  Act  for  this  4  acres  1  rood  5  perches,  and  without  any  of 
the  formalities  required  having  been  gone  through,  acceded  to 
the  defendant's  request,  cancelled  the  former  certificate,  and  on 
the  8th  of  August,  1887,  issued  a  fresh  certificate  to  the  defendant 
for  16  aicres  1  rood  35  perches,  being  the  12  acres  30  perches  for 
which  the  former  certificate  had  issued,  and  the  4  acres  1  rood 

5  perches,  thus  making  the  defendant's  north-east  boundary  the 
Field  of  Mars  Common.  The  defendant  on  the  11th  of  August 
following  commenced  an  action  of  ejectment  against  tht*  plaintiffs 
to  recover  the  4  acres  1  rood  5  perches,  the  possession  of  which 
was  then  held  by  the  plaintiffsj  as  it  had  been^  as  they  allege,  for 
many  years  previously*  The  plaintiffs  thereupon  conceiving  that 
they  had  no  defence  at  law  to  this  action,  commenced  this  suit, 
praying  that  the  defendant  might  be  ordered  to  deliver  up  his 
certificate  of  title  of  the  8th  of  August,  1887,  for  cancellation, 
asking  for  a  declaration  that  the  plaintiff,  Stephen  Eourke, 
was  entitled  to  an  estate  in  fee  simple  in  the  4  acres  1  rood  5 
perches ;  and  also  for  an  injunction  to  restrain  the  defendant 
from  proceeding  with  the  action  of  ejectment  or  from  issuing 
execution  on  any  judgment  obtained  therein*  His  Honour  the 
Ohief  Judge  by  his  decree  declared  that  the  certificate  of  title  in 
the  pleadings  mentioned  was  void  so  far  as  concerned  the  4  acres 
1  rood  and  5  perches,  and  ordered  that  the  defendant  be  restrained 
from  proceeding  with  or  issuing  execution  upon  the  said  action 


of  ejectment  in  the  pleadings  mentioned,  and  grai 
,  with  costs  to  be  paid  by  th©  defendant,  being  of  o 

J         Registrar-General  had  no  power  to  isane  a  fresh  c 
f         had  done,  and  therefore  the  certificate  was  not  o< 
the  lands  contained  therein.     Hence  this  appeal. 
opinion  that  the  certificate  in  this  caso  was  imp 
and  with  respect  to  the  4  acres  1  rood  6  perch ei 
T         baye  been  a  fresh  application  made  by  the  defends 
^  proper  formalities  should  have  been  gone  through, 

agree  with  his  Hononr  that  the  126th  section  of  t 
^         has  been  relied  upon,  where  it  refers  to  misdescripi 
of  boTiBdaries,  does  not  apply  to  the  case  of  a  prop 
to  enlarge  his  holding,  but  refers  only  to  cases  wl 
is,  by  misdescription  of  land  or  of  bonndariesj  i: 
certificate  than  the  proprietor  is  entitled  to  hold, 
ever,  of  opinion,  in  accordance  with  the  words  of  th 
subject,  however^  to  the  exceptions  contained  in  th< 
that  the  certificate  is  ''conclusive  e^ddence  that  the 
in  such  certificate  of  title,  or  in  any  entry  thereon  i 
as  taking  estate  or  interest  in  the  land  therein  desc 
or  possessed  of  or  entitled  to  such  land  for  the  es' 
therein  specified^  and  that  the  property  described 
cate  of  title  has  been  duly  brought  under  the  th 
the  Act,"     In  tbe  40th  section  there  are  several  ex 
but  the  one  applicable  to  this  case  is,  "  Except  so 
any  portion  of  land  that  may  by  wrong  descriptioi 
of  boundaries  be  inclnded  in  the  certificate  evidenc 
such  registered  proprietor/'  so  that  reading  thi 
together  it  comes  to  this,  that  the  certificate  of  titi 
evidence  that  the  person   named  therein  is  seise 
therein   described  for   the  estate   mentioned  in 
except  so  far  as  regards  any  portion  of  such  h 
wrong  description  of  parcels  or  boundaries,  be  i 
certificate  so   evidenciug  the  title.      Where  the 
certificate,  not  being  the  transferee  bo7iafide  for 
into  possession  of  the  land  so  wrongly  inclnded  in 
the  115th  section  of  the  Act  provides  that  the  tt 
maintain  ejectment  to  recover  such  land,  thus  s 
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18S8.  pointed  out  in  Marsden  v.  M^Aliater  (3),  that  although  the  land 
RouBKx  is  by  misdescription  included  in  the  certificate^  nevertheless  the 
SoHwuKBBT.  ^%^1  estate  remains  in  the  tme  owner.  If,  then,  as  is  apparent, 
The  G  J.  ^^^  legal  estate  is  in  the  true  owner,  and  he  be  in  possession,  he 
can  snccessfally  resist  any  action  of  ejectment  which  the  holder 
of  the  certificate  not  being  a  transferee  bona  fide  for  valae  may 
bring  against  him.  We  have  said  that  we  agreed  with  his  Honour 
that  the  Registrar-General  has  no  power  to  issue  a  certificate  for 
land  for  which  no  application  has  been  made  in  accordance  with 
the  provisions  of  the  Act,  but  if  he  does  do  so,  we  are  unable  to 
see  that  this  affects  the  certificate  once  issued,  unless  it  &lls 
within  one  of  the  exceptions  mentioned  in  the  40th  section — as, 
for  instance,  fraud.  The  38rd  section  makes  the  certificate  con- 
clusive evidence,  not  only  of  the  title,  but  also  '^  that  the  property 
comprised  in  such  certificate  of  title  has  been  duly  brought  under 
the  provisions  of  the  Act."  We  quite  feel  that  the  effect  of  onr 
opinion  is  to  lodge  an  enormous  power  in  the  hands  of  the 
Registrar-General.  In  case  of  fraud,  however,  the  40th  section 
provides  the  remedy ;  in  case  of  error,  the  115th,  116,  and  117ih 
sections  guard  against  mischief  being  done.  We  do  not  think, 
therefore,  that  this  error  of  the  Registrar-General  standing  alone 
affords  any  title  to  the  plaintiffs  to  obtain  relief  inequity.  The  case 
of  the  plaintiffs  here  is,  they  say  they  are  in  possession  of  this  land, 
and  are  therefore  prima  facie  owners  in  fee  with  the  legal  estate 
vested  in  them ;  and  they  say  that  the  4  acres  1  rood  5  perches 
has  by  wrong  description  of  parcel  or  of  boundaries  been  included 
in  the  certificate  of  the  8th  August,  1887.  If  they  can  make  this 
out,  we  are  of  opinion  they  have  a  good  defence  to  the  action  at 
law,  and  that  it  is  unnecessary  for  them  to  seek  relief  in  equity. 
The  defendant  also  alleges  that  this  piece  of  land  had  been  in  the 
possession  of  himself  and  his  predecessors  in  title  before  the 
plaintiffs  in  some  way  obtained  possession  from  him,  and  he  com- 
plains of  the  decree  not  merely  because  it  ignores  his  right  under 
the  certificate,  but  also  because  it  precludes  his  trying  this 
question  of  possession  with  the  plaintiffs,  which  he  says  arises 
irrespective  of  the  certificate.  In  this,  we  think,  the  decree  is 
erroneous.     It  appears  to  us  that  his  Honour  was  misled  by  the 

(3)  8  N.S.W.  L.tt.  300. 


course  of  the  argument  upon  this  point  ;  in  fact 
the  defendant's  claim,  as  set  forth  in  the  8fch  pi 
statement  of  defence,  appears  to  have  been  over 
sides.  We  are  accordingly  of  opinion  that  the  dt 
reversed,  ao  as  to  enable  the  defendant  to  establisl 
land  in  a  Court  of  law  if  he  can^  and  as  we  see  no 
plaintiffs  may  not  set  up  tkis  question  of  the  wrong 
this  4  acres  1  rood  5  perches  in  the  certificate  i: 
ejectment,  we  think  the  suit  was  unnecessary^  mis 
should  be  dismissed,  with  costs*  The  decree 
reversed  ;  but  seeing  that  the  matter  as  to  the  pos 
brought  to  his  Honour's  attention,  as  we  think  i 
beeuj  there  will  be  no  costs  of  this  appeal. 

FosTBB,  J.     While  I  agree  substantially  iu  thi 
their  Honours  the  Okief  Jit^tice  and  Mr.  Justice  h 
guard  myself  against  a  general  expression  of  op 
126th    Bection,   where   it  refers   to   misdescriptio' 
boundaries  J  does  not  apply  to  the  case  of  a  propria 
enlarge  his  holdings  but  refers  only  to  cases  where 
by  misdescription  of   land  or   of  boundaries,  im 
certificate,  than   the  proprietor  is    entitled    to  ho 
think  the  126th  section  applies  to  any  case  where  i 
rectification  of  boundaries  to   bring  within   the  t 
land  which  has  not  already  been  brought  under 
therefore  which  is  not  included  iu  any  certificate  thei 
■fhis  would  be  a  means  of  bringing  land  under  the 
the  Actj  without  any  of  the  publicity  or  precaution 
the  14th  section,  which  I  think  is  contrary  to  th< 
the  Act,  but  I  am  inclined  to  think  that  in  the  126 
word  certificate  may  be  taken  to  inclnde  the  plural 
singular ;   and  that  where    the  correction  sought 
land  within  some  existing  certificatesj  no  matter  h 
Registrar-Greneral   might,   by  requiring   all   the   i 
question  to  be  delivered  up  to  him,  be  iu  a  positic 
the  power  given  by  the  120th  section,  even  though  i 
the  effect  of  enlarging  the  holding  of  one  certificfi 
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^^^'       do  not  nndentand^  however,  tliat  the  Court  decide  this  qnestioru 
RoumxB     It  is  unnecessary.     Nor  do  I  think  it  affects  the  result  of  the 
ScBwiinsBT.  judgment, 
TheCJ.  Decree  reversed;   suit  dismissed 

with  costs. 

Solicitors  for  the  plaintiffs :  8  lattery  Sjr  Hey  don. 
Solicitors  for  the  defendant :  McOuUoch  8f  McOulloch. 


N&v.Q. 


DIBBS  V.  DI6BS. 


Fraehe&^Amendmeni — BuU  147 — PrincipUg  on  which  amendment  attowei  ei 
kearii^ff — No  new  cote  to  be  raised. 

O.J.  Eq.  Under  Bale  147,  the  parties  to  a  euit  may,  at  the  hearing,  make  all  such 
amendments  as  may  be  neceraary  to  ascertain  and  pLice  upon  record,  the  tnu 
issue  or  issues  to  be  determined  by  the  Court,  but  not  so  as  to  make  a  new  case 
or  set  up  a  different  issue  to  that  raised  in  the  original  pleadings. 

This  was  an  application  by  the  plaintiff  for  leave  to  amend  his 
statement  of  claim.  The  case  made  by  the  plaintiS  on  the 
pleadings  was  that  a  certain  agreement  in  writing  had  been 
verbally  extended  by  the  defendant.  The  agreement  in  question 
was  drawn  up  for  the  purpose  of  settling  all  disputes  or  differences 
arising  between  the  defendant  and  the  official  assignee  of  the 
plaintiff  with  regard  to  certain  properties  held  by  the  plaintiS 
and  defendant  jointly^  and  all  the  relations  between  the  plaintiff 
and  defendant  in  respect  thereof^  whether  as  partner,  co-owner, 
mortgagor,  or  otherwise,  and  to  enable  the  plaintiff  to  obtain  the 
release  of  his  estate  from  sequestration.  The  seventh  clause  of 
this  agreement  provided  for  the  re-purchase  within  twelve  months 
from  the  date  of  the  agreement  of  a  half  share  in  the  properties 
in  question  by  the  plaintiff,  on  payment  by  him  of  the  purcha^ 
price  (fixed  by  the  agreement)  and  half  the  money  expended  by 
the  defendant  in  improvements.  The  plaintiff  alleged  that 
before  the  expiry  of  twelve  months  from  the  date  of  the  agree- 
ment, the  defendant  told  the  plaintiff  that  he  could  at  any  time 
come  in  and  avail  himself  of  the  terms  of  the  agreement,  and 


I> 


defeodant  denied  that  he  had  verbally  agreed  to  ej 
under  the  agreement,  and   pleaded  the  Statute 
respect  of  the  alleged  promise. 

At  the  hearing  evidenice  was  tendered  by  the  pi 
the  snrrounding  ci  re  urn  stances  at  the  date  of  the  e 
value  of  the  property^  and  the  negotiations  leadi 
agreement  J  with  a  view  of  shewing  that  the  agreet 
construed  as  a  mortgage  with  a  right  to  redeemj 
sale  with  a  right  to  re-purchase.  That  evidence 
rejected,  the  plaintiff  now  applied  under  R.  147 
statement  of  claim. 

0.  /.  Manning  (Simpson  with  him),  for  the  plainl 

Pilcher,  Q.C,  [Walker  with  him),  for  the  defenda 

The  follomng  authorities  were  referred  to  :■ — Fee 
Gmte  on  MortgageSj  p.  10  }  Dart,  Y,  &  P-,  p,  48^ 
Milner  (2). 

Cm 


On  the  (ith  of  November,  his  Honour  delivered 
follows  : — 

The  Chief  Judge  ik  Equity;  This  is  an  applicr 
plaintiff  to  amend  his  statement  of  claim.  The  cla 
in  full  an  agreement  in  writing  entered  into  betweei 
and  the  defendant  on  the  9th  February ^  IBSii  ;  the 
which  states  that: — '^  For  the  purpose  oE  settling 
and  differences  arising  upon  the  accounts  bet' 
Sandeman,  the  official  assignee  of  the  insolvei 
George  Richard  Dibha  or  the  said  George  Richard 
Thomas  Allwright  Dibbs  in  refer eoce  to  the  wharf 
properties^  and  all  the  relations  existing  between  t 
in  respect  thereof,  whether  as  partner,  co-owner,  m 
otherwise,  and  to  enable  the  said  George  Richar 
obtain  the  release  of  his  estate  from  sequestrj 
proposed.  ^ — 1.  That  the  said  Thomas  Allwright  E 
(1)  L,E.  Ir,  11  £q,  im,  (Z)  L.E.  :£  c: 


DiBBs       for  the  purchase  from  him  of  his  equity  of  redemption^  estate 
DiBBs.      ^^^  iuterest  in  the  Euroka  and  wharf  properties,  and  in  all  the 
C.J.  Eq.      personal  and  proapectire  assets  and  appurtenances  connected 
therewith  respectively  for  the  sum  of  14,000^,,  and  that  he  coDsent 
that  the  bill  in  equity  filed  by  him  against  the  said  Thomas 
Allwright  Dibbs  be  dismissed  without  costs/'     The  agreement 
then    sets   out   sereral   proyisions   for   the   adjustment  of    the 
accounts  between  the  parties,  and  for  the  sale  of  Eurokaj  and 
for  fixing  the  "  purchase  price  *'  for  the   one-half  share  in  the 
wharf  property;  the  7th  clause  is  in  the  words  following  : "  That 
the  one-half  share  in  the  land  formiog  the  wharf  property  shall 
remain  under  offer  to  the  said  Greorge  Richard  Dibbs  at  such 
price  for  a  period  of  twelve  months  from  this  date  ;  and  upon 
the  payment  at  any  time  within  suoh  period  of   twelve  mouths 
of  such  purchase  price  and  of  one-half  of  any  sums  which  the 
said   Thoma3   Allwright  Dibbs   may   expend   during   the  said 
twelve  months  in  building  or  other  permanent  improvements 
upon  the  said  wharf  property,  the  said  Thomas  Allwright  Dibbs 
shall  transfer  to  the  said  George   Richard  Dibbs  one  undivide<i 
half  share  in  the  said  wharf  lands."    At  the  foot  of  the  document 
the  plaintiff  wrotej  "  I  accept  the  above  proposals."     The  claim 
then   states   that   in   accordance   with  the   said  agreement  the 
defendant  paid  the  sum  of  UjOOOl  to  the  said  Alfred  Sandeman, 
who  transferred  to  the  defendant  his  rights  title,  and  interest  in 
Enrokaand  Dibbs*  Wharf,  aud  that  the  estate  of  the  plaintiff  was 
duly  released  from  sequestration.     That  before  the  expiry  of  the 
twelve  months  referred  to  in  the  agreement^  the  defendant  told 
the  plaintiff  that  he  did  not  desire  in  any  way  to  hold  him  to  the 
said  period  of  twelve  months,  but  that  he  could  at  any  time  come 
in  and  avail  himself  of  the  terms  of  the  said  agreement.    The 
plaintiff  alleges  that  relying  on  the  said  promise  he  took  no 
immediate  action  in  the  matter,  but  continued  to  look  after  the 
wharf  property,  and  that  the  defendant  subsequently  refused  to 
carry  out  his  promise.     The  plaintiff  then  charges  that  he  h  by 
virtue  of  the  said  agreement,  as  extended   by   the  defendant, 
entitled  to    share  in   the   profits   arising  from  the  sale  of  the 
wharfj  &G. 
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The  statement  of  defence  is  limited  to  a  denial  of  the  alleged  l^^* 
promise^  and  a  plea  of  the  Statute  of  Frauds  in  respect  of  the  Dibbs 
said  promise.  At  the  hearing  the  plaintiff  sought  to  give  in  dibb6. 
evidence  the  circumstances  surrounding  the  parties  at  the  date  of  o  J  Ea 
the  agreement^  the  real  value  of  the  wharf  property^  and  the 
negotiations  leading  up  to  the  agreement^  with  the  view  of 
shewing  that  the  real  agreement  between  the  parties  was  that  the 
transaction  referred  to  in  the  first  clause  was  to  be  a  mortgage 
and  not  an  absolute  sale,  and  that  the  offer  referred  to  in  the 
seventh  clause  conferred  a  right  to  redeem  and  not  to  re-purchase. 
I  then  ruled  that  such  evidence  was  inadmissible  on  the  pleadings. 
Thereupon  the  plaintiff  applied  for  leave  to  amend  with  a  view  of 
raising  such  a  case  on  the  pleadings.  Rule  147  as  to 
amendment  of  pleadings  provides  that  ^^  A.  special  order  for 
leave  to  amend  any  pleading  may  be  granted  at  any  time  upon 
such  terms  as  to  costs  or  otherwise  as  may  seem  just,  and  all 
such  amendments  shall  be  made  as  may  be  necessary  for  the 
purpose  of  determining  the  real  questions  or  question  in  con- 
troversy between  the  parties."  The  proper  construction  of  this 
rule  appears  to  me  to  be  that  the  parties  may  make  all  such 
amendments  as  may  be  necessary  to  ascertain  and  place  upon 
record  the  true  issue  or  issues  to  be  determined  by  the  Court, 
but  not  so  as  to  make  a  new  case,  or  set  up  a  different  issue  to 
that  raised  in  the  original  pleadings. 

There  are  not  many  reported  cases  as  to  amendments  under 
the  analogous  rule  in  England,  but  such  as  there  are,  appear  to 
me  to  bear  out  this  construction.  In  Newby  v.  Sharpe  (3)  the 
Appellate  Court  expressed  a  strong  opinion  that  an  amendment 
converting  a  claim  on  the  footing  of  a  subsisting  lease  into  a 
claim  on  the  footing  of  eviction,  ought  not  to  have  been  allowed. 

In  that  case  the  defendant  had  let  part  of  a  building  to  the 
plaintiff  for  the  purpose  of  storing  cartridges,  and  as  other  parts 
of  the  building  were  used  for  storing  gunpowder,  the  defendant, 
to  protect  himself  from  the  penalties  of  the  Exphaives  Act  of 
1875,  removed  the  plaintiff's  cartridges.  The  plaintiff  thereupon 
filed  his  claim  to  restrain  the  defendant  from  obstructing  the 
storing  of  the  cartridges.     The  issue  raised  by  the  original  claim 

(3)  8  Ch.  JD.  39. 
N.S.W.R.,  Vol.  IX.,  Eq.  N 


DiBBs       from  removing  the  cartridges^  and  he  sought  by  his  amendment 

D1BB8.      ^  raise  a  different  issue,  4,e,,  that  the  removal  of  the  cartridges 

C.J.  Bq.     ^^  ^"  eviction.     The  Court  held  that  he  could  not  do  so,  as  it 

entirely  altered  the  nature  of  the  case  made  by  the  original  claim. 

Id  Tildesley  v.  Harper  (4),  Tkesiger,  J,,  expresses  the  same  view. 

He  says,  "  The  object  of  these  rules  in  to  obtain  a  correct  issue 

between  the  parties,  and  when  au  error  has  been  made  it  is  not 

intended  that  the  party  making  the  mistake  should  be  mulcted  in 

the  loas  of  the  trial." 

The  case  of  Laird  v.  Briggg  (5)  was  cited  as  a  decision  of  Ff[U 
J.^  disallowing  certain  ameudments.  On  further  research  I  foQU*! 
that  the  case  had  been  carried  to  the  Appellate  Court,  and  there 
one  of  the  ameudments  had  been  allowed  i  but  both  allowance 
and  disallowance  of  the  amendments  sppear  to  be  based  ou  the 
principle  I  have  stated.  In  that  case  the  plaiotiS  claimed  to  be 
tenant  in  possession  of  a  part  of  the  foreshore  at  Margate,  aud 
sought  to  restrain  the  defendant  from  removing  shingle  there- 
from. In  hi^  original  statement  of  defence,  the  defendant 
claimed  by  40  years'  enjoyment  an  easement  entitling  him  to  do 
die  acta  complained  of,  and  denied  that  the  plaintil  was  iu 
possession  except  subject  to  the  rights  of  the  defendaut.  He 
sought  to  amend  his  statement  of  defence  {!)  by  striking  out  the 
qualifying  words  '^  except  subject  to  the  rights  of  the  defendant/' 
so  as  to  make  the  denial  of  the  plaintiff's  possession  an  absolute 
one,  and  (2)  by  making  the  defendant  claim  *'  to  be  the  owner  of 
and  to  enter  upon  the  foreshore."  The  first  amendment  appear* 
to  be  the  only  one  refeiTed  to  by  Jeaml,  M.R.,  and  Oottotij  J,,  in 
their  judgments,  hnt  Brett,  J.,  refers  also  to  the  second.  Sir  G* 
Jesael  says  there  were  two  issues  raised  by  the  original  pleadings : 
one  was  the  title  of  the  plaintiff  to  sue  the  defendant  at  all ;  the 
second  was  the  title  of  the  defendant  to  the  easement  by  virtne 
of  the  statutory  right.  Under  the  first  issue  the  amendment  wft;^ 
allowed,  striking  ont  the  qualifying  words  so  as  to  raise  the 
issue  of  the  plaintiff's  right  to  sue  without  any  admission  on  the 
defendant's  part.  The  second  amendment,  by  which  the  defen- 
dant claimed  to  be  owner  of  the  foreshore,  instead  of  having  ati 
(4)  10  Ch.  D.  3^.  (5)  16  Ch.  D.  440, 


Newht/   V,    Sharpe   was   a  strong  authority  again 

amendment  which  was  asked  for,  bat  was  no  autl 

the  firafcy  which  1  think  ought  to  have  been  allowed 

The  only   case   which  I  can  find  which  camca 

amend  further  than  I  have  stated,  ia  the  case  a 

Murdock  (6),  which  was  decided  in  the  year  1875,  ; 

new  rule  was  promulgated.     In  that  case  Sir  G.  /i 

went  to  a  considerable   length  in  allowing  an  am 

head  note  of  the  case  stating  ^^  So  as  to  raise  an 

case  f^  but  In  re  St.  Nazaire  Company  (7),  Sir  G.  , 

never  went  so  far  a»  is  represented  in  the  head-noi 

— shewing  that  he  did  not  consider  the  amendme 

new  case- 

Xow,  applying  this  principle  to  the  present  ca 
determine  whether  the  proposed  amendments  m; 
issue  raised  between  the  parti esj  or  whether  they 
case  and  raise  a  new  issue.  The  case  made  b; 
based  on  the  written  agreement  modified  only 
promise  to  extend  the  time  mentioned  in  the  s< 
There  is  no  suggestion  that  the  real  agreement  wi 
^t  which  appears  in  writing,  or  that  the  offe: 
ooutained  in  the  seventh  clause  was  really  a  right  i 
The  statement  of  defence,  too,  is  limited  to  i 
alleged  promise  to  extend  the  time,  and  a  plea  of  i 
Frauds  to  such  alleged  verbal  promise,  llie  sole  if 
is  whetber  or  not  such  a  promise  was  made,  i 
whether  it  is  not  void  under  the  Skituts  of  Fran 
proposed  to  be  made  by  the  amendments  is  whollj 
raises  a  different  issue.  It  does  not  rest  on  the  wrii 
as  it  stands  in  the  natural  sense  of  the  words  u 
modified  agreement  moulded  so  as  to  express  the 
of  the  parties*  The  transaction  referred  to  in  cl 
agreement  as  a  ^'  purchase/^  is  to  be  read  as  a  '^  n 
the  "  offer  to  pui^hase  at  a  fixed  price  ^'  in  clause 
as  "a  right  to  redeem."  If  the  seventh  clause 
construed  the  promise  to  extend  the  time  would  b 
(G)  1  Cb.  D.  42.  7)  I 
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_^  ^HS8.       Iqi-  i^  mortgagor  would  be  aUowed  to  come  in  and  redeem  without 

DiKBs       any  snch  promise.     The   issue  therefore  under  the  amended 

DiBBB.      statement  of  claim  would  not  be  whether  such  a  promise  was 

Qj  Y        made,  but  whether  the  written   agreement  expresses  the  real 

meaning  of  the  parties ;  and,  if  not,  whether  the  parties  intended 

that  the  plaintiff  should  have  a  right  to  redeem  and  not  a  mere 

right  to  re-purchase. 

If  such  an  amendment  were  allowed,  not  only  would  the 
plaintiff  make  out  a  new  case,  but  the  defendant  would  have  to 
set  up  a  new  defence,  and  the  evidence  at  the  hearing  would  be 
of  an  entirely  different  character. 

It  was  further  contended  that  I  ought  to  allow  these  amend- 
ments for  the  purpose  of  shewing  whether  time  was  of  the 
essence  of  the  contract.  But  that  appears  to  me  to  be  only 
another  way  of  expressing  the  same  question.  If  the  agreement 
is  intended  to  be  in  the  nature  of  a  mortgage  instead  of  a 
purchase,  and  if  the  right  given  to  the  plaintiff  under  clause  7  is 
a  right  to  redeem  and  not  a  right  to  re-purchase,  then  time  is 
not  of  the  essence  of  the  contract,  in  this  sense  that  the  mortgagor 
can  come  in  and  redeem  after  the  expiry  of  the  time  mentioned. 
If,  on  the  other  hand,  the  agreement  was  for  a  purchase  and  the 
right  given  to  the  plaintiff  is  to  re-purchase,  then  time  is  of  the 
essence  of  the  contract,  for  the  Court  always  adhere  strictly  to 
the  terms  of  such  a  contract :  Barrell  v.  Salnne  (8),  Eastoarih  t. 
Griffiths  (9). 
I  must,  therefore,  refuse  the  application  for  leave  to  amend. 

Solicitor  for  plaintiff  :  M^Oulloch. 

Solicitors  for  defendant :  Oape,  Kent  8f  Oaden. 

(8)  1  Vernon  268.  (9)  5  Bro.  P.C.  184. 
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DORN  17.  DORN  Ain)  NICHOLSON  (1). 

Stay  of  proeeedinga — Wife's  costs  of  previous  suit — Second  suit  for  same  cause  of  1888. 

action — Wife's  liability  for  costs— Alimony — Practice — Security  on  appeal —  March  22 

36  Vie,  No,  9,  sec,  6— 12uZ€  41.  Aug,  15. 

The  petitioner   instituted  a    suit  for    dissolution    of    marriage,  and  the 
respondent  (wife),  amongst  other  defences,  set  up  cruelty  towards  her  during    Windeyer  J, 
the  period  September,  1882,  to  August,  1884.     Before  the  institution  of  the  ^^^ 

present  suit,  the  wife  had  obtained  a  decree  for  a  judicial  separation  on  the       Poster  J. 
ground  of  cruelty  during  the  same  period.     The  husband  had,  in  the  suit  for 
judicial   separation,   set  up,   as  a  defence,   adultery   with   the  present    co- 
respondent ;  the  issue  so  raised  was  found  in  favour  of  the  then  petitioner. 

An  application  to  stay  proceeding^  in  the  present  suit  till  the  petitioner 
complied  with  the  order  made  in  the  former  suit  for  payment  of  costs  and 
alimony,  was  dismissed  by  Manning,  J.,  with  costs  against  the  respondent  (wile). 

HM,  on  appeal,  that  the  cause  of  action  in  the  second  suit  was  not  the  same 
as  that  in  the  former,  and  that  his  Honour  was  right  in  refusing  to  stay 
proceedings,  but  that  the  order  should  be  varied  by  giving  the  wife  the  costs  of 
that  application. 

The  wife  appealed  without  giving  security. 

Held,  that  86  Vic.  No.  9,  sec.  5,  and  Rule  41,  do  not  apply  where  the  wife  is 
the  appellant. 

This  was  an  appeal  from  an  order  made  by  his  Honour  Sir 
W.  Manning,  Acting  Judge  of  the  Divorce  and  Matrimonial  Causes 
Court,  on  the  12th  day  of  May,  1887  (reported  8  N.S.W.  L.R., 
Divorce  1).  The  petition  in  the  suit  was  filed  on  the  8th  March, 
1887,  praying  for  a  divorce  on  the  ground  of  adultery.  The 
respondent  appeared  under  protest.  In  1884  the  respondent 
was  the  petitioner  in  a  suit  against  the  present  petitioner  for  a 
N.S.W.R.,  Vol.  IX.,  D.  A 


AND 

Nicholson 
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1888.       judicial  separation^  and  on  the  4th  November,  1884,  she  obtained 

DoBN       a  decree  for  a  judicial  separation  with  costs  and  for  alimony. 

DoBw       S^®  ^^^^  obtained  a  decree  for  the  custody  of  the  children,  for 
whose  maintenance  the  present  petitioner  was  ordered  to  pay. 

(1).  Dom,  having  failed  to  comply  with  the  orders  for  payment  of 
costs,  alimony  and  maintenance  of  the  children,  was  lodged  in 
Darlinghurst  gaol  for  contempt,  and  on  his  release  instituted  ihk 
suit,  the  costs,  &c.,  of  the  former  suit  remaining  unpaid.  On 
the  hearing  of  the  former  suit,  Dom,  by  way  of  defence, 
charged  the  then  petitioner  with  adultery  with  Nicholson,  the 
co-rei^pondent  in  the  present  suit,  and  the  issue  so  raised  was 
found  in  favour  of  the  then  petitioner.  Before  the  time  for  filing 
an  answer  in  the  present  suit  had  expired,  the  respondent  served 
the  petitioner  with  notice  that  an  application  would  be  made  to 
stay  all  proceedings  in  the  suit  till  the  petitioner  had  paid  the 
costs  of  the  former  suit  and  obeyed  the  orders  as  to  payment  of 
alimony  and  maintenance  of  the  children.  The  respondent  was 
not  ready  in  time  with  her  affidavits  in  support  of  this  motion, 
and  an  application  was  made  on  4th  May  to  be  allowed  to  file  the 
affidavits  nunc  pro  tunc.  This  was  granted  with  costs  against 
respondent,  and  the  affidavits  were  filed.  When  the  application 
to  stay  proceeding  came  on  for  hearing  on  the  12th  May,  it  was 
pointed  out  that  the  costs  of  the  former  application  had  not  been 
paid  by  the  respondent,  and  his  Honour  declined  to  hear  the 
application  till  those  costs  had  been  paid.  An  undertaking  to 
do  so  was  given,  and  the  application  was  then  heard  by  his 
Honour  and  dismissed  with  costs  against  respondent.  The 
respondent  now  appealed  on  the  grounds  that  it  not  appearing 
that  the  respondent  had  any  separate  estate,  his  Honour  was 
wrong  in  ordering  her  to  pay  costs,  that  the  charges  of  adultery 
and  cruelty  in  this  suit  had  already  been  raised  and  determined 
in  the  former  suit,  and  that  the  petitioner  was  in  contempt  for 
non-compliance  with  the  orders  made  in  the  former  suit,  and 
could  not  be  heard  except  to  purge  himself  of  his  contempt. 

Moriarty,  for  the  petitioner,  took  a  preliminary  objection  that 
under  sec.  5  of  the  Divorce  Act  (36  Vic.  No.  9)  security  must  be 
given  on  appeal,  and  under  Rule  41  it  is  provided  that  the  like 
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security  shall  be  gfiven  as  in  Equity  appeals.  The  security  1888. 
not  haying  been  given^  the  appeal  could  not  be  looked  on  as  Dobn 
being  set  down  for  hearing.  Dobn 

AND 

Ralston,  for  the  respondent.  The  provisions  in  sec.  5  as  to  (ij, 
security  only  apply  where  a  husband  or  co-respondent  appeals  : 
Sims  V.  Sims  (1),  Jones  v.  Jones  (2).  The  object  of  this  section 
is  that  the  party  losing  the  appeal  should  pay  the  costs  of  th^ 
successful  party ;  but  a  respondent  wife  could  not  be  called  on  to 
pay  the  petitioner's  costs. 

WiNDBYKB^  J.  The  rule  as  to  security  does  not  apply  to  the 
wife,  as  if  it  did  she  would  have  to  apply  to  the  Court  that  her 
husband  should  give  security  for  her  costs,  which  would  be 
giving  security  to  himself. 

Innes  &  Foster,  JJ.,  concurred. 

Objection  overrtiled. 

Ralston,  in  support  of  the  appeal. 

This  is  a  second  suit  in  which  questions  already  decided  in  a 
former  suit  are  raised.  That  the  issues  raised  are  practically 
identical  is  shewn  by  the  papers  filed  in  the  two  suits  :  Cobhett  v. 
Warner  (3) ;  Hoare  v.  Dickson  (4) ;  Peters  v.  Tilly  (5) ;  Finney  v. 
Finney  (6).  Yetman  v.  Yetman  (7),  the  case  relied  upon  by 
the  other  side,  is  easily  distinguishable.  The  rule  in  the 
foregoing  cases  has  been  held  to  apply  to  divorce  suits  by  Sir 
Wm.  Manning  in  Bradshaw  v.  Bradshaw  (not  reported). 

Secondly.  As  to  the  order  that  the  respondent  should  pay  costs 
the  Divorce  Court  will  take  a  more  liberal  view  in  favour  of  the 
wife,  than  even  the  Common  Law.  A  suit  by  the  husband  will 
be  stayed  if  he  does  not  pay  in  money  to  meet  the  costs  of  his 
wife's  defence :  Hepworth  v.  Hepworth  (8) ;  KeaTie  v.  Keane  (9) ; 
Robertson  v.  Robertson  (10) ;  and  where  a  husband  has  obtained 
a  decree  against  his  wife  for  adultery,  and  she  obtains  an  ordci- 

(1)  1  S.C.B.  N.S.  D.  5.  (6)  L.B.  P.  1  &  D.  488. 

(2)  41  L.J.  P.  &  M.  53.  (7)  21  L.T.  G47. 

(3)  L.B.  2  Q.B.  108.  (8)  31  L.J.  P.  &  M.  18. 

(4)  7  O.B.  164.  (9)  L.B.  3  P.  &  D.  52. 
(6)  11  P.D.  145.  (10)  G  P.T).  119. 


DoRN  he  has  paid  the  costs  of  both  parties  on  the  first  trial  :  Browm 
Uofly  on  Divorce,  332  ;  and  a  fortiori,  the  Court  will  not  allow  a  second 
suit  to  be  heard  involving  the  same  issues  as  those  raised  in  a 
(0-        former  suit,  till  the  costs  of  the  former  suit  are  paid. 

Thirdly.  Doro  is  in  contempt  for  DOn-compliance  with  orders 
made  by  this^  Courts  and  oaiiuot  be  beard :  Garsiin  v,  Oarsiin 
(11)  I   Cavendish  v.  Cavendish  (12). 

Even  if  the  issues  in  the  two  suits  are  not  the  same,  the 
respondent,  as  to  the  order  for  alimony,  is  in  the  same  position 
as  if  she  had  obtained  an  order  for  alimony  in  this  suit,  whicli 
she  would  have  been  entitled  to  do  if  one  had  not  been  already 
made  in  the  previous  suit,  and,  therefore,  the  existing  order 
should  be  regarded  as  if  it  had  been  made  in  the  present  suit. 

And  fourtbly^  the  order  as  to  costs  was  wrong.  No  order  for 
costs  is  ev^er  made  against  the  wife  except  she  has  separate  estate, 
and  then  only  when  her  application  is  frivolous  and  vexatious: 
Hohertmn  v.  Roherison  (13)  ;  Wdla  y,  Wdls  (14) ;  Nichjlson  v, 
Nichoho7i  (15). 

Mori  art  }j  contra. 

The  two  suits  are  entirely  different.  The  parties  are  bhe  samej 
but  the  prayers  in  the  petitions  shew  that  the  suits  are  not 
identical.  The  Court  will  only  stay  proeeodings  when  the  matt'^r 
at  issue  is  substantially  the  same :  Danvers  v.  Morgan  (16) ; 
Yetman  v.  Yetman  (17)  ;  Proimt'  v,  Ijoadale  (18)  ;  De  Mora  v. 
Omiekn  (111), 

As  to  the  power  of  the  Court  to  give  costs  against  a  married 
woman:  Netvton  v.  BfX^dle  (20);  Bom  v.  Rom  (21).  Having 
obtained  a  decree  for  a  judicial  separation,  she  must  be  treated 
as  a  frme  sole  •  36  Vic.  No.  9j  s.  21, 

EalstoUj  in  reply. 

Under  the  proviso  to  sec.  21  costs  in  a  divorce  suit  have  been 
held  to  be  necessaries:  Ottaway  v*  Hamilton  (22). 

Out.  odfj*  vulL 

(11)  M  L.J.  P.  k  M-  45.  (15)  32  LJ.  P.  k  M.  127.  (19)  29  Ch.  D.  368. 

(12)  15  W,R.  lai!.  (IB)  2o  L.J,  C.P.  14-^  (20)  4  C.B.  33, 
(IS)  6  P.D.  lin.  (17)  21  L.T.  (.H7,  733.  (SI)  S  RD,  tl8. 
(14)  27  LJ.  F.  &  M,  95.  (18)  33  L.J.  Q.B,  2^1  (22)  3  C.RO.  3W. 


On    thu    15th    of    August    thu   jmlgtiipnt    of 
delivered  by 

Win DK ITER,  J,     fn  this  case  it  appearB  that  the 

this  appeal  has  imtituted  a  suit  fordissolutiaaof  i 

ground  of  the  adultery  of  his  wife  with  one  Nichel 

other  defeacea,  the  appellant  haa  set  up  that  oF  c 

her  between  the  month  of  September^   1832^  and 

Previous   to   the  institution   of   this  suit   it  app 

appellant  had   instituted  a  suit  for  judicial  sep 

ground  of  cruelty  by  the  respondent  during  the  e 

stated  in  the  defence  to  the  suit  for  dissolution  o 

which  latter  suit  adultery  with  Nicholson  was  ch 

the    months    of    October,    1883,   and   January^    [ 

institution  of  the  suit  for  diBsolution  of  marriage 

applied  to  the  Court,  in  its  tnatrimonial  caus€?s  ji 

an  order  to  restrain  the  respondent  from  prooeedi 

for  tlivorco  till  he  bad  paid  the  costs  of  the  proc 

Buit  for  judicial  separation j  which  costs  were  still 

a ppli cation    Sir  William   Manning  refused,  and  » 

Costs.     Tho  present  proceeding  is  an  appeal  from 

Sir  William  Manning.    Tho  contention  on  behalf  ' 

is  that  the  issues  between  the  parties  being  su 

same  in  both  cases^  the  respondent  is  not  entitled   \ 

hia  suit  for  dissolution  of  marriage  till  the  costs  c 

have  been  paid^  and  that,  at  all  events,  the  order     i 

Manning  was  wrong  in  giving  costs  against  the  a   | 

law  undoubtedly  is  that  where  a  plaintiff,  havtn| 

action,  brings  another  for  the  same  cauaej   the  O   i 

him  to  pay  the  costs  of  the  former  proceedings  1   i 

further.     It  is  true  that  the  judgment  on  the  issU' 

the  suit  for  judicial  separation  will  conclusively 

fact  of  cruelty  is  concerned,  establish  in  favour  o 

the  plea  of  cruelty  set  up  by  her  in  the  suit  k 

marriage  ;  but  we  do  not  see  how  this  bringa  the 

rule  wliich  precludes  a  party  from  proceeding  wh 

suit  for  tbe  yame  caub^e  of  action  uulesn  ho  previ 

costs  of  the  suit  in  which  he  has  already  failed.     • 

caase  of  action  is  concerned  the  husband's  suit  i 
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1888.  and  we  cannot  see  therefore  that  the  role  upon  which  the  appli- 
J>oBN  cation  of  the  appellant  was  based  applies.  It  appears  to  us  that 
D^j^  the  case  of  Tetman  v.  Yetman  (23)  is  an  authority  in  the 
AND  respondent's  &yoar.  In  that  case  the  petitioner  brought  a  suit 
(1).  for  dissolution  of  marriage,  in  which  he  had  failed,  and  his  wife 
Windeyeti,  had  brought  a  suit  against  him  for  judicial  separation  on  the 
ground  of  cruelty,  in  which  she  had  succeeded.  The  husband 
subsequently  brought  a  second  suit  for  dissolution  on  the  ground 
of  adultery  with  a  different  co-respondent  to  that  in  the  first  suit. 
On  a  motion  to  stay  proceedings,  in  the  second  suit  for  dissolution, 
until  the  petitioner  paid  the  costs  of  his  former  suit.  Lord 
Penzance  refused  the  application,  on  the  ground  that  as  the 
co-respondents  in  the  two  cases  were  different,  it  could  not  be 
said  that  the  cause  of  action  in  the  second  suit  was  the  same  as  in 
the  first.  We  think  the  rule  cannot  be  stretched  to  meet  a  case 
of  this  kind,  where  the  respondent  has  instituted  no  prerions 
suit.  It  appears  to  us  undesirable,  moreover,  to  establish  a 
precedent  which  would  in  all  cases  prevent  a  husband  from 
seeking  dissolution  of  marriage  after  a  judicial  separation  on  the 
ground  of  cruelty,  unless  he  had  previously  paid  the  costs  of  a 
former  suit,  as  it  is  possible  to  conceive  a  case  where  the  cruelty 
established,  though  sufficient  to  justify  a  decree  for  judicial 
separation,  might  not,  in  fact,  have  conduced  to  the  subsequent 
adultery.  We  are  of  opinion,  therefore,  that  his  Honour's  order 
in  refusing  to  stay  proceedings  was  correct.  We  think  at  the 
same  time  that  the  question  raised  before  his  Honour  was  one 
upon  which  the  Court  might  be  fairly  asked  to  give  its  opinion. 
This  being  so,  it  appears  to  us,  upon  the  principles  laid  down  in 
Bobertson  v.  Robertson  (24),  a  decision  invariably  followed  in  the 
Divorce  Court  during  the  last  seven  years,  the  wife  was  entided 
to  the  costs  of  her  application.  We  think,  therefore,  that  the 
order  of  Sir  William  Manning  should  be  varied  by  giving  her 
the  costs  of  that  application,  as  well  as  those  of  this  appeal. 

Order  accordingly. 

Solicitor  for  the  appellant  (respondent) :  F.  B.  Wilkinsoth 
Solicitor  for  the  petitioner :  Dunn, 

(23)  21  L.T.N.S.  W7.  (24)  6  P.D.  119 


DORN  V.  DOEN  and  NICHOLSON  (2), 

New  triaX — Condonation — Sexual  intercoM/rte  after  tnkit  inetitui^ 
informer  suii  on  M«ue  of  cruelty — Cruelty  conducive  to  odicl 
Judge, 

Sexual  intercourse  by  a  husband  (petitioner)  with  the  re8| 
instituted^  and  with  full  knowledge  of  the  alleged  adn 
constitutes  complete  condonation. 

A  decree  for  judicial  separation  on  the  gpround  of  cruelty  ii 
suit  for  a  dissolution  of  marriage  between  the  same  parties,  oc 
AU  issue  of  cruelty ;  such  issue  should,  consequently,  not  be  I 

It  is  a  question  for  the  Judge  alone  whether  there  has  bee 
has  conduced  to  the  adultery  charged. 

Motion  on  behalf  of  the  respondent  and  co-rec 
new  trial. 

The  facts  and  grounds  upon  which  the  moti 
appear  fully  in  the  judgments. 

The  case  was  argued  on  the  9th  May  and  1st  Ji 
Rahton,  for  the  respondent. 
Salomons,  Q.C.,  Wantj  Q.C.,  and  Oibson,  for  the  : 
Moriarty,  for  the  petitioner. 

On  the  22nd  Sept.^the  following  judgments  wer 

The  Chief  Justice.  This  was  a  motion  on 
respondent  for  a  new  trial  of  certain  issues  whicli 
the  month  of  September  last,  in  the  Divorce  Coi 
Honour  Mr.  Justice  Stephen  and  a  jury  of  twelve  { 
a  verdict  was  found  for  the  petitioner  with  dama^; 
the  co-respondent,  of  lOOOZ. 

The  jury  found  that  the  respondent  and  co-re 
committed  adultery,  that  the  petitioner  had  not  1 
craelty  or  neglect,  and  that  he  had  not  coudoned 
chargLHl. 


AND 

Nicholson 
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^^^-  It  appears  that  the  respondent  institated  a  suit  against  the 

DoBN       petitioner  for    judicial  separation    on   the   groand   of    craelfy 

DoBN       some  time  in  the  year  1884,  and  that  on  the  4th  of  November, 

1884,  his  Honour  Mr.  ^astice  Windeyer,  having  found  the  issue 

(2).         of  cruelty  in  favour  of  the  then  petitioner,  granted  a  decree  of 

The  C.J.     judicial  separation. 

It  also  appears  that  there  was  evidence  that  the  petitioner, 
after  the  institution  of  this  suit — ^in  fact,  on  the  very  eve  of  the 
trial,  and,  therefore,  with  full  knowledge  of  the  alleged  adultery — 
had  sexual  intercourse  on  several  occasions  with  the  respondent. 
This,  however,  was  denied  by  the  petitioner,  and  at  the  trial  his 
Honour  did  not  leave  the  question  of  whether  there  had  been 
such  alleged  intercourse  as  one  of  fact  to  the  jury,  but  told  them 
that  acts  of  sexual  intercourse  did  not  necessarily  constitute 
condonation.  His  Honour  also  told  the  jury  that  the  decree  for 
judicial  separation  only  established  the  status  of  the  parties,  but 
that  they  were  not  bound  by  that  decree  from  finding  as  a  £act 
whether  the  petitioner  had,  or  had  not,  been  guilty  of  cruelty 
towards  the  respondent.  And  lastly,  his  Honour  left  it  to  the 
jury  to  find  whether  there  had  been  such  cruelty  on  the  part  of 
the  petitioner  as  conduced  to  the  adultery  charged. 

His  Honour's  ruling  has  been  challenged  on  the  three  pointii 
above-mentioned,  and  these  have  been  argued  before  us.  The 
rule  nisi  was  granted  upon  other  points,  but  it  was  not  considered 
necessary  to  press  these. 

As  to  the  first  point,  I  am  of  opinion  that  in  the  case  of  a 
husband,  sexual  intercourse  with  his  wife,  with  full  knowledge 
of  the  adultery  previously  committed  by  her,  necessarily 
constitutes  condonation,  and  that  a  jury  trying  such  a  fact  as 
this  should  be  so  instructed. 

The  husband  who  so  acts  is  in  this  dilemma,  either  he  intends  to 
forgive  his  wife  or  he  does  not.  If  the  first,  there  is  an  end  of 
the  matter.  If  the  second,  it  is  opposed  to  public  morality  to 
permit  him  to  assert  non-forgiveness.  To  do  this  would  be 
permitting  him  to  treat  his  wife  as  if  she  were  a  prostitute,  and 
a  prostitute  submitting  as  such  to  sexual  intercourse  with  him, 
and  this  in  the  interests  of  public  morals  ought  not  to  be 
allowed.     A  passage  is  cited  from  a  judgment  of  Parsons,  C.J., 


of  the  Supreme  Court  of  the  United  States,  'm% 
aectiou  38,  in  which  this  matter  is  aptly  treated, 
w^ould  be  injustice  to  the  wife,  and  imraord  in 
claim  and  enjoy  as  his  peculiar  marital  right  tl 
■wiie  after  a  knowledge  of  her  offence,  and  aft< 
her  off  for  that  same  offence."     In  Keats  v.  i 
OTBSwell    speaks    of    sexual    intercourse    after 
demonstrating  condonation,  and  ag^atn  he  says,  i 
the  husband,  knowing  that  his  wife  has  been  gui 
takes  her  to  his  bed  again,  if,  being  clearly  his 
that  particukr  and  quite  able   to  choose  for   hi 
regardless  of  the  wrong  done  to  him  as  to  take  h 
of  course  it  is  always  held  that  that  is  such  a  pro^ 
tion  that  it  cannot  be  got  oven     With  reference 
has  been  held  differently," 

I  think,  therefore,  the  ruling  of  the  learaed  Ja 
point  cannot  be  maiutained  either  upon  prlucipk 
and  that  his  Honour  ought  to  have  told  the  jun 
found  there  was  sexual  intercourse  between  the  ] 
reBpondent  under  the  circumsbiuces  stated,  then 
bad  condoned  the  adultery  charged. 

The  second  matter  for  onr  consideration  is  the 
decree  of  judicial  separation  granted  upon  the  gro 
at  the  suit  of  the  respondent,  the  respondent  having 
on  the  part  of  the  petitioner  as  a  bar  to  his  obtaii 
on  the  ground  of  her  adultery* 

I  am  of  opinion  that  the  decree  of  judicial  se]  i 
proved  in  this  suit  was  conclusive  evidence  of  the  1 
and  that  the  petitioner  should  not  have  been  allowoc 
the  fact.     It  is  true  that  the  decree  of  judicial  1 1 
not  pleaded  as  an  estoppel,  nor  do  I  see  that  I 
opportunity   afforded   of    doing    this  ;    coosequenl  I 
became  conclusive  in  evidence,  as  laid  down  in  tl 
Kingston's  case  :   Smithes  Leading  OaseSy  761-79'  , 
completely  established  the  issue  of  cruelty  raised 
and  the  adultery  of  the  wife  being  also  establisl  i 
the  duty  of  the  Court  to  exercise  the  discretion  ' 
the  27th  section  of  the  36  Vic.  No.  0, 

(1)  a«  L.J.  F.  Sl  M.  67, 
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^^^-  The  authorities  upon  this  matter  are  uniform.     In  Sopwith  v. 

DoKN       Sopwith  (2),  which  was  a  suit  by  a  husband  for  restitution  of 

DoRy       conjugal  rights^  the  wife  pleaded  in   bar  the  adultery  of  the 

^^^        husband.     The  husband  replied  that  in  a  previous  suit  by  the 

(2).        wife  for  judicial  separation,  the  same  acts  of  adultery  had  been 

The  C.J.     alleged  by  her,  had  been  denied  by  him,  and  the  issue  found  in 

his  favour  by  the  Court.     This   replication  was   held  to  be  a 

complete  answer  to  the  plea. 

In  Finney  v.  Finney  (3),  a  wife's  petition  for  judicial  separa- 
tion on  the  ground  of  cruelty  having  been  dismissed,  she  was  held 
estopped  from  setting  up  the  same  charges  coupled  with  others 
of  adultery  in  a  petition  for  dissolution  of  marriage. 

In  Oonradi  v.  Conradi  {4t),  a  husband  had  instituted  a  snit  for 
divorce  on  the  ground  of  his  wife's  adultery  with  the  co-respondenty 
and  the  co-respondent  having  set  up  that  the  petitioner  had  himself 
committed  adultery,  the  issue  was  found  against  the  petitioner 
by  the  jury.  In  a  second  suit  by  the  husband  against  his  wife 
and  another  co-respondent,  the  Court  was  of  opinion  that  it  was 
at  liberty  to  regard  the  decree  in  the  former  suit,  and  upon 
reference  to  it  without  further  evidence  to  find  that  the  petitioner 
had  been  guilty  of  adultery.  So  here  it  is  competent  for  the 
Court,  having  regard  to  the  decree  for  judicial  separation  wiihoat 
further  evidence,  to  find  there  has  been  cruelty  on  the  part  of  the 
husband  towards  the  wife  within  the  meaning  of  the  27th  section 
of  the  Act,  and  to  refuse  to  pronounce  a  decree  notwithstanding 
the  finding  of  the  jury  that  the  respondent  and  co-respondent 
had  committed  adultery.  I  am  therefore  of  opinion  that  the 
issue  of  cruelty  should  not  in  this  case  have  been  submitted  to 
the  jury. 

The  third  point  is  one  of  considerable  importance,  as  bearing 
upon  the  correct  practice  of  the  Court  in  determining  whether 
such  an  issue  as  cruelty  conducing  to  adultery,  is  one  proper  for 
the  determination  of  a  jury.  The  rule  nisi  alleges  that  the 
learned  Judge  told  the  jury  it  was  for  them  to  find,  as  a  matter 
of  fact,  whether  there  had  been  such  cruelty  as  conduced  to  the 
adultery  charged.     This  involves  a  finding  upon  two  distinct 

(2)  30  L.J.  P.  A  M.  131.  (3)  1  L.R.  P.  &  D.  488. 

(4)  1  L.£.  P.  &  D.  514. 


not  in  tliis  case  have  been  sabmitted  to  the  jury) 
if  it  existed^  did  it  conduce  to  the  adultery.     I 
Justice   Windeyer  in   thinking   that   the   second 
whether  tlie  cruelty  of  the  petitioner  conduced  i 
of  the  respondent^  is  one  which  should  not^  und 
stances,  be  left  to  a  jury  :    see  Rorwitz  v.  Horwitz 
The  27th  section  of  the  Act  is  silent  as  to  cruelt> 
adultery,  but  rather  assumes  that  if  cruelty  exists^ 
by  his  own  act  may  have  so  weakened  the  marrif 
is  not  entitled  to  relief.     In  order  to  determine  t 
probable  effect  of  the  petitioner's  conduct  on  th 
respondent  must  be  taken  carefully  into  accoun 
consideration  is  one  eminently  for  the  Judge  aloi 
upon  to  exercise  that  discretion  which  is  vested 
Legislature^  and  in  briuging  his  mind  to  bear  on 
the  opinion  of  a  jury  will  prove  of  no  assistance 
for  him,  and  him  only,  to  say  what  effect  the  crue 
been  proved  has  probably  had  upon  the   mind  of  t 
in  weakening  the  marriage  tie  and  rendering  hii 
subject   to   fall   under   temptation.     These   are   i 
cannot  be  raised  upon  any  distinct  issue,  and  can 
left  to  the  well-regulated  discretion  of  a  judicial  m 
I  am  therefore  of  opinion  that  the  respondent 
succeed  upon  this  argument.     The  verdict  of  the 
set  aside,  and  the  case  go  down  to  a  new  trial,  tli 
petitioner  can  succeed  in  any  trial  with  the  deer ; 
separation  on  the  ground  of  cruelty  standing  in 
not  know. 
The  petitioner  must  pay  the  costs  of   this  m( 
^  respondent's  costs   of  the   former   trial.      The   c; 

^  1       costs  of  the  former  trial  to  abide  the  result. 


'I 


[  WiNDKTEB,    J.     This   was   an   application   on   \ 

I*'  respondent  and  co-respondent  in  a  suit  for  dissoluti : 
¥  for  a  new  trial  of  certain  issues  which  were  tri : 
\^'^       Justice  Stephen  J  by  a  jury  who  found  a  verdict  foi 

^3)  4  X,S.V\%  hM.  1. 
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1SH8.        with  damages.     Though  separate  rales  nisi  were  obtained  by 

DoRN       the  respondent  and  co-respondent,  the  grounds  upon  which  they 

DoRN       sought  to  set  aside  the  finding  of  the  jury,  and  which  were 

N1CHOL6OV   *^ff^®<l   before  us,  were  the  same.     They  were  : — (I)  That  his 

(2j.         Honour   was  wrong  in  directing  the  jury  that,    the   petitioner 

Windeyer  J.  being  the  husband,  an  act  or  acts  of  sexual  intercourse  between 

the  petitioner  and  respondent  after  the  commencement  of  this 

suit  did  not  necessarily  constitute  condonation   of  the  adultery 

charged  by  the  petitioner.      (2.)    That  his  Honour  was  wrong  in 

directing    the   jury  that   they  were    only    bound   to   take  the 

decree    for    judicial     separation    pronounced    by    Mr.    Justice 

Windeyer  at  the  suit  of  the    respondent  against  the  petitioner 

as  shewing  the   "  status ''    of   the  parties,  and  that  the  jury 

were    not    bound  by  that    decree    from    finding,    as    a    fact, 

whether    the     petitioner     had,     or    had    not,  been    guilty  of 

cruelty   to    the    respondent,  on   the   finding   of  which    cruelty 

Mr.   Justice    Windeyer  had   pronounced  a   decree   for  judicial 

separation.     (3.)  That  his  Honour  was  wrong  in  directing  the 

jury    that  it  was  for  them  to  find,  as  a  matter  of  fact,  whether 

there   had   been   such   cruelty   as   conduced     to    the    adultery 

charged. 

As  to  the  first  of  these  grounds,  I  am  clearly  of  opinion  that 
the  learned  Judge  before  whom  the  issues  were  tried,  took  an 
erroneous  view  of  the  law.  In  directing  the  jury  as  he  did  with 
reference  to  the  law  upon  the  subject  of  condonation,  he  appears 
to  have  mistaken  the  meaning  of  certain  passages  in  the  judg- 
ment of  the  Lord  Chancellor  in  the  case  of  Keats  v.  Keats  (6), 
where  it  is  said  that  "  the  forgiveness  which  is  to  take  away  the 
husband's  right  to  a  divorce  must  not  fall  short  of  reconcilia- 
tion," and  that  '^  this  must  be  shewn  by  the  reinstatement  of  the 
wife  in  her  former  position,"  and  the  learned  Judge  seems  to 
have  thought  that  sexual  intercourse  did  not  necessarily 
constitute  such  a  reinstatement  of  the  wife  in  her  former  position 
as  amounted  to  condonation.  The  law,  however,  is  too  well 
settled  by  a  long  series  of  decisions,  both  under  the  old  and 
modern  systems  of  trying  divorce  suits,  to  admit  of  any  room 
for  doubt  that  sexual  intercouse,  if  established  by  evidence,  is, 
(6)  28  L  J.  P.  &  M.  at  79. 


^wrhen  the  husband  is  the  petitiotier,  absolute  and 
proof  of  ft  plea  of  coudouatian.     No  case  can   i 
Court  whoro   e^en   an    attempt    has    been    matl^ 
fundamuntal  rule  in  the  administration  of  the  1 
The  Courts  haire  evidentlj  accepted  connubial  infe^ 
kind    as    conclusive    proof     of    complete    forgu 
matrimonial  misconduct  on  the  part  of  a  wife^  in« 
have    rightly   regarded    such    intercourse    as    i 
impossible   unless  under  auch  complete  eonditiou 
affection  as  involve  the  entire  forgiveness  of  an  on 
east  doubt  upon  the  law  would  shako  a  fundament 
Court  in  a  matter  of  the  greatest  importance,     1 
eases  where  Judges  have  made  obsepvations  upon 
such  kind  of  connubial  intercourse^  as  the  law  is  so 
there  are  cases  without  number  where  Courts  have 
such   intercourse  is    complete  proof   of    condonati< 
silent  authority  is  overwhelming.     In  the  case  of  1 
(7),  decided  nearly  a  hundred  years  ago.  Lord  Stov 
will  first  consider  the  proof,  and  then  the  effect  ol 
Now,  Gondonation  is  forgiveness  legally  releasing 
may  bo  express,  or  impliedj  as  by  the  husband  coh 
delinquent  wife,  for  it  is  to  be  presumed  he  woulc 
to  his  bed  again  unless  he  had  forgiven  her/'  and 
Kent»  V,  KeaU  (8),  Sir  C.  Greswell  says  : — ^^  Agai 
in    this    ease   is   by   word    of  month    only.     In  i 
decisions  in  the  Ecclesiastical  Courts,  there  is  no 
in  point  with  tho  present  one.     In  almost  all  of  t 
proof  of  condonation  was  tho  recomtnencement  i 
cohabitation,  or  some  act  done;   and  if  the  has 
that  tho  wife  has  been  guilty  of  adultery,  takes 
again,  he  being  clearly  his  own  master  in  that 
quite  able  to  choose  for  himself,  if  he  is  so  re( 
wrong  done  to  him  as  to  take  her  back  again,  it 
that  this  is  suck  a  proof  of  condo nation  thai  it  caw 
It  will  be  observed,  moreover,  that  in  the  same 
before  the  Lord  Chancellor,  in  the  very  passage 
the  petitioner's  counsel  in  this  case  and  before  qu 
(7)  1  Bag.  797.  (^J  1  Sw,  and  Tr* 


AND 

Nicholson 
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^^^' are  added^  "  which  renders  proof  of  conjugal  cohabitation  or 

DoBN  the  restitution  of  conjugal  rights  necessary^''  these  words 
Doiur  evidently  implying  that  such  proof  would  establish  condonation. 
The  theory  of  a  possible  sexual  intercourse  without  prejadicCi 
(2).  which  has  in  effect  been  propounded  before  us  in  argument  by 
Windeyer  J.  Mr.  Moriarty,  has  only  to  be  stated  to  be  recognised  in  all  its 
disgusting  absurdity.  For  my  own  part,  as  the  Judge  primarily 
charged  with  the  duty  of  presiding  in  the  Divorce  Court,  I 
decline  to  entertain  it  for  one  moment,  and  dismiss  it  from 
consideration  as  an  insult  to  common  sense  and  an  outrage  upon 
morals.  ^^^ 

As  to  the  second  ground  also,  I  am  of  opinion  that  his  Honour 
was  in  error  in  holding  that  the  jury  were  only  bound  to  take 
the  decree  for  judicial  separation  pronounced  against  the 
petitioner  on  the  ground  of  his  cruelty  to  the  respondent  in  this 
suit  as  shewing  the  status  of  the  parties,  and  that  they  were  not 
bound  by  that  decree  from  finding,  as  a  fact,  that  the  petitioner 
had  not  been  guilty  of  cruelty  to  her.  The  Duchess  of  Kingston's 
case,  and  the  numerous  decisions  following  upon  it,  leave  no  room 
for  doubt  that  the  judgment  in  the  suit  for  judicial  separation 
between  the  same  parties  was  binding  upon  the  parties  as  to  the 
facts  which  it  established.  The  case  of  Finney  v.  Finney  (9) 
is,  moreover,  an  express  authority  upon  the  point,  and  shews  that 
the  finding  as  to  cruelty  in  a  suit  for  judicial  separation  is  con- 
clusive between  the  same  parties  in  a  subsequent  suit  for  divorce. 
As  to  the  third  point  also,  I  am  of  opinion  that  hts 
Honour  was  in  error  in  leaving  it  for  the  jury  to  say  whether,  as 
a  matter  of  fact,  there  had  been  such  cruelty  as  conduced  to  the 
adultery.  I  have  already  stated  in  the  case  of  Horwitz  v,  Horwitz 
(10),  my  view  as  to  the  province  of  Judge  and  jury  in  dealing 
with  the  issue  of  cruelty,  and  I  see  no  reason  for  altering  the 
judgment  which  I  then  gave,  and  which  has  ever  since  been 
recognised  as  the  decision  governing  the  practice  of  the  Court 
In  this  case,  the  issue  as  settled  by  the  Court  was  one  simply  of 
cruelty,  and  it  appears  to  me  that  immediately  such  issue  of 
cruelty  was  proved  by  the  production  of  the  judgpnent  in  die 
suit  f6r  judicial  separation,  nothing  remained  but  for  the  Judge 
(9)  L.R,  1  P,  &  D.  483.  (10>  4  NJS.W*  L.K,  D.  1, 


to  decide  Tvhether  such  cruelty  conduced  to  the  a 
judgment  on  the  case  of  Horwitz  v.  Horwitz,  I  t 
from  whicli  it  might  be  inferred  that  I  thought  tlj 
it  was  necessary  to  prove  as  a  discretionary  bar  to 
riglit  to   sncceed,  must  in  all  cases  be  cruelty  o^ 
adultery.      I  do  not  wish,  however,  that  I  should 
as  saying  that  it  would  not  be  competent  for  tl 
iudicial  discretion  to  refuse  a  petitioner  relief  whi 
guilty  of  gross  cruelty,  though  it  might  be   arj 
cruelty  did  not,  in  point  of  fact,  conduce  to  the  ad 
In  the  vast  majority  of  cases,  it  appears  to  me  thi 
oi  judicial  discretion  would  come  in  and  be  ei 
decision    of    the    question   whether   the   cruelty 
conduced  to  the  adultery,  as  was  apparently  the  « 
Court  in  Pearman  v.  Pearman  (11);  Narracott  v.  t 
Goode  V.  Ooode  (13);  and  Whittal  v.  Whittal,  refi 
note    to    Ooode   v.    Goode,      The   grammatical   c< 
section  27  of  the  Matrimonial  Causes  Act  is  certaii 
construction  which  makes  the  words  ''  conduced  tc 
govern  the  word  cruelty,  and  iavours  the  reading 
the  ffust  of  cruelty   alone  a   discretionary  bar  ac 
opinion  of  the  Court  that   the  petitioner   has   t 
unreasonable  delay  in  presenting  or  prosecuting  hi 
on  the  whole  I  am  of  opinion  that  cruelty  alone  is 
bar,  though,  as  I  have  said  before,  in  the  vast  m 
the  exercise  of  judicial   discretion  would  be  go 
consideration  whether  the  cruelty  charged  had  c 
^        adultery.     Cruelty    must    always    tend    to    wet 
^  which  is,  of  itself,  a  strong  safeguard  to  conjuga 

^'  ,        it  drives  the  wife  from  her  home  and  exposes 
t  temptations  consequent  upon  an   isolated  positio 

^^  craving  for  the  sympathy  of  others,  it  can  har 

#  \       fail  to  be  regarded  as  a  cause  conducive  to  her 
ji''         should. 

^^'^  Only   one    other    matter    remains    to    be    d 

J(^|       that  is  the   contention   that   the  petitioner   is 

(11)  29  L.J.  P.  &  M.  54.  (12)  33  L.J. 

(13;  80  L.J.  P.  &  M.  105. 
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1888.       damages  whicli  the  jury   have   awarded,  because,  though  the 

DoBv       respondent    had    established    cruelty,   that,    being    an    issue 

Doric       between  the  petitioner  and  the  respondent,  was   a   matter  of 

AND        which  the  co-respondent  could  take  no  advantage.     The  cases, 

(2).         however,  of  Narracott  v.    Narracott   (12),    Starkey  v.  Starkey 

WindeyerJ.  (14),  Story  V.  Story  (15),  are  all  against  this  contention,  and 

the  last  is  a  decisive  authority  that  where  the  suit  is   dismissed 

the  petitioner  is  not  entitled  to  damages.      The  result  is,  that  in 

my  opinion  there  must  be  a  new  trial  of  the  issues  upoo  the 

three  grounds  which  I  have  dealt  with  in  my  judgment. 

Innrs,  J.,  concurred. 

Rule  made  dbsolute  for  a  nev 
trial.  Petitioner  to  pay  eostf 
of  this  motion  and  the  respon- 
dent's costs  of  the  first  trial. 
The  corespondent's  costs  of 
first  trial  to  abide  the  result  of 
the  new  trial. 

Solicitor  for  the  petitioner  :  Dunn. 

Solicitor  for  the  respondent :  F.  B.  Williams, 

Solicitor  for  the  co-respondent :  G.  Bull. 

(14)  30  L..T.  P.  *  M.  118.  (15)  12  P.D.  I9(; 


I 

DOEK  tr.  DOEN  &  inCHOI.SON  (3). 

Stay  9j  proceedingt^Nms  irial — W^i*  co$ts  of  ftrti  trial — MiA 
8olicitQr*9  right  io  toniinuv  iuit  *i?  rt£Qver  his  Ga$i* — Ci 

On   the  AppUcation  of  the  r^epondent  (wife)   an  order  wai 
tiiaU  th(»  wife'i  coit«  of  the  firat  trial  to  he  taxed  and  paid 
to  h0r  9<>licitor.     The  petitionerj  who  had  since  heconte  a  boi 
to  pay  Buch  oostd,  set  the  caae  down  for  re*trial. 

Held^  that  the  reflpondent  waa  entitled  to  a  Btaj  of  pfooeedi 
ware  paid. 

The  rMpondent  instmoted  her  tolicitor  to  »pplj  for  a  ita 
not  he  paid,  but  suddenly^  under  eircumetances  pointing  to  ( 
petitiotier,  ref ueed  to  hare  any  more  to  do  with  the  iuit^  s 
Bolieitor  not  to  make  th«  application. 

S0ld,  that  the  solicitor  had  a  right  to  continue  the  appli 
retpondeotj  aa  a  means  to  enable  him  to  recover  hit  coita. 

This  was  an  application  for  a  stay  of  proceedi 
made  to  Windeyerj  J.j  in  the  Divorce  Court,  and  n 
to  tlie  Full  Court. 

Tlie  petitioner  had  instituted  a  suit  for  divor 
wife,  and  at  the  trial  in  Septomherj  1887,  tho  j 
ifisues  in  farour  of  the  petitioner,  and  awarded  hie 
the  co-respondent. 

A  new  trial  was  moved  for  on  various  grounds 
p.  7).  On  the  22nd  of  September,  1888,  the  \ 
a^ide  imd  a  new  trial  ordered,  with  costs  of  the  t 
the  petitioner.  It  was  also  ordered  that  the  respoB 
the  first  trial  should,  after  taxation,  be  paid  by  tl 
Mr.  F.  B<  Wilkinson,  the  respondent's  solicitor 
co-respondent^s  costs  of  the  first  trial  should  abid 
the  new  triaL 

On  the   19th  of  November  the  petitioner  set  t 
for  the  new  trial,  and  gave  notice  to  the  respondei 
The    respondent's  costs    of    the    first    trial    \ 
29QL    §s.   6d.,   but   on  Mr,    Wilkinson  applying 
November  to  the    petitioner's   solicitor    for  pa 
amount  be  was  informed    that    the  petitioner 
schedule  in  bankruptcy,  and  that   an  amount, 
expected   would    cover   the   costs,   had    been   it 
statement  of  affairs. 
N.S.WJt.,  VoL  iX.,  D.  M 
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^^^'  After  the  verdict   had  been  set  aside^  the  respondent  gave 

DoBN  instructions  to  her  solicitor  to  apply  for  a  stay  of  proceedings 
DoKN  should  the  petitioner  attempt  to  proceed  to  the  second  trial 
without  paying  her  costs  of  the  first  trial  in  accordance  with  the 
(3).        order  of  the  Court. 

On  the  10th  Noyember  the  respondent  left  Sydney  and  went 
to  Adelaide,  having  expressed  the  intention  of  having  nothing 
more  to  do  with  the  suit^  but  she  did  not  countermand  her 
instructions  to  her  solicitor  to  stay  proceedings  in  case  her  costs 
were  not  paid.  The  said  costs  not  having  been  paid,  and  the 
petitioner  having  set  the  cause  down  for  the  re-trial,  on  the  Sth 
December  the  respondent's  solicitor  took  out  a  summons  to  stay 
proceedings,  which  Windeyer,  J.,  referred  to  the  Pull  Court, 
granting  a  stay  in  the  meantime.  Since  then  Mr.  Wilkinson 
had  received  a  letter  from  a  firm  of  solicitors  in  Adelaide, 
purporting  to  act  on  behalf  of  the  respondent,  withdrawing  his 
retainer,  and  asking  him  not  to  proceed  with  the  application. 

Ralston  now  appeared  in  support  of  the  application.  Nominally 
I  appear  for  the  respondent,  but  in  reality  for  her  solicitor,  who, 
I  submit,  has  a  right  to  proceed  with  the  application,  in  order 
to  recover  his  costs  of  the  first  trial,  notwithstanding  that  his 
client  has  cancelled  her  previous  instructions  under  which  the 
summons  was  originally  taken  out.  Mr.  Wilkinson  has  had  no 
personal  communication  from  the  respondent  withdrawing  his 
retainer,  and  to  continue  this  application  is  the  only  means  he 
has  of  bringing  pressure  to  bear  on  the  petitioner  to  force  him 
to  comply  with  the  order  of  the  Court  as  to  the  costs  of  the 
first  trial. 

There  is  ample  authority  for  this  course.  Dixon  v.  Dixon 
(1) ;  Black  V.  Bayley  {2) ;  WrightY.Burroughe8{S);  GouldY.  Davis 
(4)  ;  and  Mitchell  v.  M.  (5).  We  cannot  actually  prove  collusion, 
but  it  looks  very  like  it. 

Golonna  Close  for  the  petitioner.  We  have  had  no  notice  of 
this  new  application. 

(1)  L.E.  2  P.  &  D.  263.  (3)  3  C.B.  344. 

(2)  8  S.O.R.  382.  (4)  1  Cr.  &  J.  416. 
(6)  Before  the  C.J.,  30th  Sept.,  1887. 
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Per  cnRiA-M,  The  circumstanceH  certainly  po 
to  colluRion  between  tbe  petitioner  and  respond 
opinion  that  Mr.  Wilkinson  has  a  right  i 
application  for  his  own  protection.  The  resp 
liberty,  by  her  sudden  and  unexplained  disincliE 
her  defence  to  the  suit,  to  deprive  Mr.  Wilki 
apparently  the  only  means  of  bringing  preasn 
petitioner  to  recover  his  costs.  The  petitit 
inconvenienced  or  embarrassed  in  any  way  by 
application  to  proceed,  because  the  nature  of  the 
no  way  changed,  but  it  can  be  argued  an  if  the 
still  the  moving  party^  as  when  the  summons  W£ 

RftUton,  We  are  clearly  entitled  to  a  stay  of 
theee  coBts  are  paid.  Brouni  on  Divorce ^  p. 
Divorc^^  p.  295  ;  Jago  t.  Jago  (6)  ;  Nicholson  v 
Keane  v-  K  (8)  ;  Walker  y.  Walksr  (9) ;  Chiches 
(10)  ;  -36  Vic.  No.  9,  sec*  42  (decrees  to  be  eiifoi 
jurisdiction)  ;  DariieWg  OK  Pr.^  4th  ed.,  737-8< 
is  also  clearly  now  in  contempt,  as  we  have  i 
judgment  by  imprisonment,  under  50  Vic.  No,  J 

Oolonna  Olom^  for  the  petitioner,  referrerl 
Mnrgan  (11);  OohheM  v.  Wamer  (12);  Oreato 
noUund  V,  tf,  (14) ;  Brimre  v,  B.  (15). 

The  CffiiGP  Justice.  It  may,  at  first  niglit, 
hardship  that  a  husband  who  seeks  to  divorm 
provide  for  her  all  the  means  to  defend  the  sui 
consider  the  relationship  between  the  parties 
husband  has  attached  to  himself  all  that  the  wii 
hardship  disappears.  Tbe  husband,  before  con 
of  this  kind,  should  count  the  cost  If  be  has  t 
defray  both  his  own  costs  and  thoBe  which  may 

(6)  3  3w.  k  Tr.  103.  (II)  25  L.J 

(7)  3  Sw.  &  Tr,  214.  (12)  36  L,J 

(8)  JL.R.  3  P.  dt  D.  62.  (13)  34  LX 

(9)  1  Cart.  564.  (14)  4  8w,  i 

(10)  32  L  J,  P.  &  M.  120.  (15)  I  Curt 
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^^^'       his   wife   should  she  defend  the  suit,  he  is  very  foolish  to 
DoBH       commence  the  suit  at  all,  and  most  pat  up  with  the  hardship  d 
DoBM       which  he  complains.     Now  in  this  case  there  has  been  a  trial, 
and  this  trial  haying  proved  to   be   unsatisfactory,   the  Couri 
(8).        granted  a  new  trial,  and  in  so.  doing  they  directed  the  husband 
The  C J,     to  pay  the  wife's  costs  of  the  former  trial.     These  costs  were  to 
be  taxed  and  paid  to  the  wife's  solicitor.     In  order,  apparendj, 
to  escape  the  payment  of  these  costs  to  his  wife's  solicitor,  the 
petitioner  became  bankrupt,  and  he  now  seeks  to  go  on  with  the 
suit  while  he  is  in  contempt  by  reason  of  his  not  having  obeyed 
the  order  of  the  Court;  and  by  so  doing  he  is  still   further 
heaping  up  costs.     This  motion  is  made  by  the  wife  that  the  suit 
may  be  stayed  until  the  petitioner  pays  her  costs  of  the  first  trial. 
I  think  the  motion  must  be  successful  upon  the  well  established 
practice  of  the  Ecclesiastical  Courts,  which,  as  is  well  known,  the 
Divorce   Court  has  adopted   so   far  as  possible.     The  case  of 
Walker  v.  Walker,  cited  by  Mr.  Ralston,  is  an  authority  in  point 
At  the  time  that  case  was  decided,  the  practice  was  not  to  stay 
proceedings,  because  the  petitioner  had  to  make  an  application  to 
set  the  case  down  for  hearing.     On  that  motion  being  made  in 
Walker  v.  Walker,  the  wife  came  forward  and  shewed  that  her 
costs  at  some  former  stage  of  the  suit  had  not  been  paid.   In  that 
case    the  husband  was,  as   he  is  here,  a  bankrupt.      It    was, 
therefore,  urged  that  he  was  unable  to  pay  those  costs,  and  the 
learned  Judge  in  consequence  refused  to  grant  an  attachment 
against  him,  but  at  the  same  time  he  refused  to  set  the  case  down 
for  trial  till  such  costs  were  paid,  thereby  adopting  a  course 
exactly  analogous  to  what  will  be  the  effect  of  the  order  we  are 
now  asked  to  make.     The  same  course  was  pursued  in  Bruere  v. 
Bruere,  and  after  some  hesitation  in  Keane  v.  Keane,  where  the 
Judge  Ordinary  pointed  out  what  the  practice  had  been  before, 
and  granted  a  stay  of  proceedings  till  the  costs  were  paid.     And 
that  seems  to  have  been  the  general  practice  of  the  Court  from 
that  time.     So  in  Hepworth  v.  H.  (16),  where  the  case  of  Walker 
V,  Walker  was  considered. 

It  has  been  pointed   out  to  me,  by  Mr.  Justice   Windeyer, 
that  this  Court  in  this  very  suit  drew  the  distinction  between 
(16)  81  I1.J.  P.  4k  M.  18. 


the  case  of  a  fresh   suit  for  a   disaolutioii  of 

the   hosband  was  allowed  to  proceed  without 

\f  to  pay  tho  costs  of  a  prior  suit  for  a  judicial  sep 

I  hj  his  wifoj  aod  a  stage  in  the  same  suit  whei 

to  give  security  for  costs  previously  incurred.* 

Ithereforej   that  before  the    petitioner   can    proi 
respondent's  costs  of   the  first  trial   mnat  be 
given  to  the  satisfaction  of  the  Registrar  of  the 

WtNDEYKBj  J.     When   this   matter  came   be 

Divorce    Court,  I  had  no   doubt  that  the   pet 

entitled  to  proceed  to  the  new  trial  till  he  had  o 

of  the  Court  and  paid  the  costs  of  the  former 

was   evident  that  my  making  this  order  won! 

costs,  I  thought  it  better  to   bring  the  matter 

Court  J  and  so  to  save  the  expense  of  au  appeal. 

again  I  have  pointed  out  that  before  entering  n 

in  divorce  the  petitioner  must  see  his  way  to  pa 

as  well  as  his  owu,  the  law  clearly  being  that  s 

her  husbaud^s  hands  to  the  costs  of  her  defence 

has  been  invariably  acted  on  by  the  Courtjand 

present  application.     As  the  Chief  Jtistive  has 

Court  in  a  previous  stage  of  this  case  adopted  t 

in  so  deciding  we  acted  on  the  judgment  of   I 

Yeima7i  v.  Yetmauj  where  he  assumed  that  the  ' 

allow  a  party  to  proceed  against  his  wife  unless 

costs  of  the  previous  proceedings. 

Stephkh,  J.,  concurred. 

Solicitor  for  petitioner  :  (x,  M.  Dtuat. 
Solicitor  for  respondetjt :   F.  //.  Wilkhmnt* 

•  DoTR  V.  Dttrii .  t*f 'ported  ititli,  p.  1 , 
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ADVERSE  POSSESSION— 5ee  Ejbctmbnt. 

AFFlDXYlTH  —  TP^at  may  be  wed  on  charge 
of  misconduct  against  juryman — See  Juror. 

ALIEN — See  Habeas  Corpus. 

AXBNIIXENT—Se«  Criminal  Law,  4. 

APPEARANCE— ro  raise  objection  tojvrisdic 
tion — See  District  Court,  2. 

ARCHITECT'S  CERTIFICATE  —  Am  Coh- 
TRAcrr,  1. 

AIT  UNION— S'mLottrry. 

ASSIGNMENT— 2>ffe<f  of—See  Insolvinct,  1, 
2. 

ATTORNEY  AND  SOLICITOR -^«oriMy 

struck  off  the  roll  for  misconduct  —  Power  of 
Court  to  punish  for  continuing  to  vractice."]  W., 
having  been  struck  off  the  roll  of  attorneys, 
prepared  a  conveyance  for  one  of  his  former 
clieuts  and  sent  a  letter  in  his  own  handwrit- 
ing stating  that  the  costs  were  3/.  14f.  8^.  W., 
on  being  called  upon  to  shew  cause,  falsely 
swore  that  the  letter  was  written  by  one  of  his 
eltrks  without  his  authority  and  by  mistake, 
and  procured  his  clerk  to  swear  that  he  (the 
clerk)  wrote  the  letter.  Seld,  that  indepen- 
dently of  the  statute  11  Vic.  No.  83,  W.  was 
guilty  of  contempt  of  Court,  inasmuch  as  hay- 
ing been  an  attorney,  &o.,  of  the  Supreme 
Court,  and  after  being  struck  off  the  roll,  he 
\  Btill  continued  to  act  as  an  attorney,  disre- 
garding the  order  of  the  Court.  The  Court 
sentenced  him  to  three  months'  imprisonment. 
In  re  Walkbr 69 


BiNK — Privity  of  contract  —Banking  agency 
—Dishonoured  cheque.']  Defendants  forwarded 
to  their  agents,  the  Commercial  Bank,  in  Mel- 
bourne, a  cheque  drawn  by  T.  on  plaintiffs* 
branch  bank  at  South  Melbourne;  a  letter 
aocompanying  the  cheque  stated  that  it  was 
sent  "for  credit  of  this  bank,"  as  opposed  to 
"for  collection."  The  agents  passed  the 
cheque  through  the  clearing  house  to  plain- 
tiffs' head  office  in  Melbourne.  Plaintiffs 
forwarded  it  to  their  South  Melbourne  branch, 
on  which  it  appeared  that  T.  was  not  in  funds. 
On  action  brought  by  plaintiffs  against  defen- 


dants to  reco^ 
Held,  per  WiKt 
the  cheque  wi 
agents  by  way 
tion,  there  was 
tiffs  and  defeat 
could  not  reoo 
the  cheque  had 
would  be  no  ] 
The  Mbrcanti 

2. OnMrai 

draft— Money  a 
tures  of  all  the 
directors  of  a  c. 
bank  for  an  oi 
guarantee  signe 
intheapplicatic 
by  letter  from  1 
and  several  gui 
Five  of  the  gi 
signed,  the  ban 
of  the  directorf 
moneys  withoul  : 
tures.     B.  had  i  \ 
of  the  others,  f  i 
request  to  adv^  i 
was  not  liable,    i 
guarantee  on  tfa 
no  money  woul 
terms  mentione<  i 
CiTT  BaJyk  v.  B 

8. See  Co   i 

BANKRUPTC 

— Act  of  bankr  i 
judgment  debtor  • 
Where,  within 
debtor,  a  judgno  i 
of  his  debt,  aoc€  I 
for  the  different 
the  amount  ret  i 
the  hands  of  tl  i 
ruptcy  had  beei  i 
in  re  Spencb 

2* Jurisd    I 

over  official  assi{ 
6  ric.No.17^ 
f.  131.]    The 

Sower  to  call  n 
aoe  his  books  I 
iequestrated  be 
came  into  oper 


aants  penonmiig  zne  conaiiion  as  lo  aavances. 
At  the  trial  the  plaintiff  was  allowed  to  amend 
his  declaration,  by  adding^  an  allegation  that 
the  def endanta  had  exonerated  and  discharged 
him     from     obtaining    fche    certificate.     The 
plaintiff   obtained  a  yerdict.     The  agreement 
was  signed  by  the  plaiotiif  only  ;  but  a  receipt 
for  interest  paid  by  the  plaintiff,  and  a  letter 
refuain^  the  advance  in  question,  were  signed 
by  the  defendants*  manager,  and  containea  the 
words  "  as  per  contract."     The  letter  also  bore 
an  impression  of  a  seal  with  the  name  of  the 
defendant    company.    Held^  that    parol    evi- 
dence was    admissible  to  connect  these  docu- 
ments with  the  agreement,  and  that,  taken 
together,  they  were  sufficient  to  satisfy  the  4th 
section  of  the  Statuie  of  Frauds.     Held,a}ao, 
the   Court    being  of   opinion   that  the    facts 
shewed  a  breach  only,  and  not  a  rescission  of 
the  contract,  that  the  plaintiff  was  not  ex- 
cused from  the  perforiuanco  of  condition  pre- 
cedent as  to  obtaining  the  architect's  certifi- 
cate.    Held,  also  (Owkn,  J.,  dubitante),  that 
there  could  be  no  waiver  or  exoneration  by 
the  defendant  company  except  in  writing,  as 
required  by  s.  68  of  the  Companiss  Act,     Rule 
absolute  for  new  trial.     Bbacjnbkck  r.  Mbr- 
CANTiLB  Building  Co.      -        -        -        -      9 

2 Principal   and   agent — Ratification — 

Implied  auihorilif  (•  bind  principal--Prev%ou4 
course  of  dealing — Extoppel.']     Defendant  was 
owner  of  a  cattle  station,  of  which  M.  was 
manager.    M.  on  several  occasions  sold  cattle 
wiUiout  the  knowledge  or  authority  of  defen- 
dant.    Subsequently  M.  contracted  with  plain- 
tiff to  sell  certain  cattle,  the  plaintiff  being 
unaware    of    thn    previous    sales,   and    only 
knowing  M.  as  manager  and  in  this  one  trans- 
action.    There    was     no    proof    of    express 
authority  to  sell  these  particular  cattle.     De- 
fendant refused  to  deliver.     Held,  that  to  sell 
cattle  is  not  within  the  ordinary  scope    of 
employment  of  a  station  manager,  and  that 
defendant  being  unaware  of  the  previous  sales, 
such  sales  could  not  be  relied  on  by  plaintiff  to 
shew  an  implied  authority  in  M.  to  bind  defen- 
dant.    The  onus  of  proving  an   agency  lies 
strictly   on    the  party   seeking    to  enforce  a 
contract  made  with  the  alleged  agent.    Where 
a  plaintiff  seeks  tn  enforce  a  contract  on  the 
^           ground  that  it  was  made  with  a  person  whom 
the  defendant  held  out  to  the  world  as  his 
'           agent,  by  permitting  him  to  deal  in  a  certain 
way.  the  plaintiff  must  prove  that  he  was 
Aware  of  tuid  rontnR'tcd  \-\u  ih^f  strength  of 
III  tit  <^ouise  of  di-aiing  from  ivhifh  he  set*  k  si  to 
»liew     an     impln?<l      HjfL*ncy.       EoBtNflON     r. 
llsriN      -  ^ 2ft7 


Tratiimt/  «r  ^/rw/iwy  on  Simdii]f-^2^  Ck.  IL^ 
e*  7*  teif.  I  ;  i  H\  il\  Nu.  7,  Mm%  ]0.j  A  aews- 
pSptT,  the  SuHftfttf  TlmfH,,  was  printed  aiirl 
ptiblifilivd  iu  8yiiiic*y  on  Sunday  inorniai;^ 
mr^Ht  ut  tbt"  tvpe  bttirig  i*et  up  on   S»turdity. 
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4 Conditi 
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ownersbip  became  immatenal ;  ana  tnat  tnere 
was  no  "  substantial  wronf(  or  other  miscar- 
riage of  justice"  (within  s.  423  of  46  Vic.  No.  17) 
to  justify  the  Court  in  setting  aside  the  con- 
viction. R.  V.  Isaacs  (5  N.S.W.L.R.  369),  so 
far  as  it  lays  down  a  general  rule  that  in  all 
cases  of  larceny  there  must  be  strict  proof  of 
the  ownership  of  the  goods  stolen,  overruled. 

RkOINA  p.   BitOWN  A.ND  DuNCAN  -  .      68 

3* Sentence — Offence  punishable  by  penal 

servitude  for  life — Minimum  sentence — 46  Vic. 
No.  17,  ss.  8  c?-  423  ;  47  Vic.  No  18,  ss.  1  4*  2.] 
Where  a  prisoner  is  found  guilty  of  an 
offence  .  punishable  by  penal  servitude  for 
life,  or  for  14  years,  the  minimum  sentence 
under  46  Vic.  No.  17,  s.  8,  and  47  Vic.  No. 
18,  ss.  1  &  2,  is  penal  servitude  for  three 
years.  Where  a  prisoner  was  found  guilty  of 
such  an  offence  and  sentenced  to  six  months' 
imprisonment,  the  Court  ordered  the  judgment 
to  oe  vacated,  notwithstanding  s.  423  of  46  Vic. 
No.  17.    Beqina  v.  Bell.        -        -        •      65 

4# Writ  of  error — Illegal  sentence — 46  Vic. 

No.  17,  88.  8,  9S  ;  47  Vic.  No.  18,  s.  I  — Power  of 
Co^irt  under  46  Vic.  No.  17,  s.  427.]  A  prisoner 
convicted  under  46  Vic.  No.  17,  s.  98,  was  sen- 
tenced to  two  years'  imprisonment ;  the  lowest 
sentence  that  could  legally  be  passed  was  three 
years'  penal  servitude.  He/d,  the  defect  was 
not  amendable  under  46  Vic.  No.  17,  s.  427, 
and  that  judgment  must  be  reversed.  Hume 
V.  Bkqina 168 

5. 8tai/  of  proceedings  on  a  tn-iminal  charge 

— Prosecution  of  Crown  witness  by  prisoner 
under  committal.l  On  application  for  order  to 
restrain  respondent  from  further  proceedings 
on  an  information  charging  applicant  with 
forgery,  held,  that  the  Court  had  power  to 
grant  the  order ;  and  where  it  appeared  that 
the  information  was  laid  not  bona  fide  in  the 
interests  of  justice,  but  with  a  view  to  damag- 
ing the  testimony  which  applicant  was  to  give 
on  the  trial  of  the  respondent,  who  was  under 
committal  for  perjury,  held,  that  the  Court 
would  exercise  that  power,  and  restrain  the 
respondent  till  after  the  trial.  Ex  parte 
Green         ------        176 

6, Order  under  sec.  413 — See    Restitu- 
tion OP  Stolen  Pkoperty. 

7. FaUe  pretence— A&  Vic.  No.  17,  *.  141.] 

The  prisoner  was  convicted  on  an  information 
charging  him  with  having  obtained  1001.  from 
M.  by  a  false  pretence.  The  alleged  false  pre- 
t«'nce  consisted  in  a  representation  by  the 
prisoner  that  a  sum  of  1001.  was  due  to  him 
from  O.  on  an  architect's  certificate  for  work 
and  labour  done,  when  as  a  matter  of  fact  he 
had,  before  receiving  the  certificate,  and  con- 
sequently before  the  100/.  was  payable,  given 
to  M'G.  and  C.  orders  on  O.  for  the  sums  of  531. 
and  331. 18s.  lid.  respectively,  to  be  paid  out  of 


tnat  11  tney  found  tnat  tne  prisoner  believed 
he  had  a  right  to  cancel  the  previous  orders 
when  he  gave  M.  the  order  for  100/.,  thej 
should  acquit  the  prisoner.  Held,  that  the 
Judge  was  wrong  in  so  refusing  to  direct  the 
jury,  and  that  the  prisoner's  statement  to  M. 
was  not  a  false  pretence  within  46  Vic.  No.  17, 
s.  141,  and  that  the  conviction  must  be  quashed. 
Per  the  Chief  Justice  and  Ixnbs,  J.  There 
was  no  novation  of  contract.  Per  the  Chief 
JrsTiCB  and  Windbybb,  J.  Even  if  there  had 
been  a  novation  of  contract  and  the  prisoner 
knew  it,  the  conviction  could  not  stand,  as  the 
alleged  false  pretence  involved  a  question  of 
law  and  was  not  a  misrepresentation  of  an 
existing  fact.  Per  Innes,  J.  If  there  had  been 
a  novation  of  contract  and  the  prisoner  knew 
it,  the  conviction  should  stand.  Rsqina  v. 
MUBPHY -         191 

8. Bigamy — Duration  of  life,  presumpfum 

o/.]  Prisoner  DeM.  was  charged  with  bigamy 
in  marrying  B.,  in  1888,  his  wife  A.,  whom  he 
had  married  in  1859,  being  still  alive.  A.  had, 
in  1847,  married  D.,  but  had  left  him  the  next 
year  and  had  not  heard  of  him  since.  UM, 
the  question  whether  D.  was  alive  when  A. 
married  DeM.  was  rightly  left  to  the  jury  as  a 
question  of  fact.    Beqina  v.  Db  Mburb        199 

9. Jury — Right  of  challenge  by  ike  Croum 

— Criminal  Law  Amendment  Act,  see.  336.] 
The  336th  section  of  the  Criminal  Law  Amend- 
ment Actf  though  apparently  intended  to  cur- 
tail the  rights  of  the  Crown  in  respect  of 
challenges  to  jurors,  in  reality  extends  those 
rights.  Where  three  prisoners  were  arraigned 
for  trial  together,  held,  that  the  Crown  h!id 
a  right  of  peremptory  challenge  corresponding 
with  the  number  of  prisoners  arraigned  for 
trial ,  and  that  the  Crown,  having  first  exhausted 
the  right  of  peremptory  chaUenge  conferred 
by  sec.  336,  could  then  resort  to  the  right  it 
before  possessed  of  ordering  jurors  to  stand 
aside  till  the  panel  was  exhausted,  and  then  to 
challenge  for  cause.     Reoina  f».  Jurt.  -    556 

CROWN  LANDS— Crown  Lands  Act-,  1884,  «. 
14  (t.)  (v.)  (m.)  4*  (vii.),  17,  18,  19,  30,  31,  4-0. 
— Application  for  condiiional  purchase — Con-- 
firmation  by  Lt)cal  Land  Board  —  Power  ef 
Minister  to  re-open  enquiry  —  Prohibition  to 
Minister  and  Local  Land  Board.']  B.,  on 
August  13th,  1884,  applied  for  the  conditional 
purchase  of  250  acres  of  land.  No  caveat  or 
otlier  objection  was  lodged,  and  on  Sept.  4th, 
1884,  the  application  was  duly  confirmed  by 
the  Local  Land  Board,  and  a  cei*tificate  issued. 
On  July  &th,  1886,  P.  applied  to  conditionall/ 
purchase  40  acres,  being  portion  of  B.'s  250 
acres.  This  application  was  disallowed  by  the 
Local  Land  Board,  on  the  ground  that  the  land 
was  included  in  B.'s  application.  P.  appealed 
to  the  Minister  impeachiug  B.'a  application ; 
and  the  Minister  on  Sept.  15th  referred  the 
matter  back  to  the  Land  Board  for  inquiry. 


p 


cation.     P.'s  appeal  came  on  a^n  before  the 
Minister  (B.  having  had  notice)  on  Dec.  15th, 
when  the  Minister  postponed  his  decision,  but 
referred  B.'s  application  back  to  the  Board  for 
reconsideration.  On  May  7th,  1887,  B.  received 
notice  from  the  Board  to  attend  an  investiga- 
tion as  to  whether  his  application  should  be 
disallowed.     B.  thereupon  obtained  a  rule  nisi 
for  a  prohibition  to  the  Minister  and  to  the 
Land    Board.    Held  (the  Chief  Justice   dis- 
senting:), that  the  confirmation  by  the  Local 
Land  Board  of  B/s  application  was  not  final 
and    conclusive,    and    did    not  preclude  the 
Minister  from  returning  B.'s  case  to  them  for 
further  consideration  under  s.  14,  sub-s.  6 ;  and 
that  by  that  sub-section  no  time  was  limited 
for   the   action  of  the  Minister.      Rule  dis- 
charged.    Held,  also  (ver  the  Chief  Justice 
and  Innbs,  J.),  both  tne  Local  Land  Board 
and  the  Minister,  when  adjudicating  on  mat- 
ters brought  before  them  in  Court,  form  Courts 
to  which  a  writ  of  prohibition  will  lie.  Ex  parte 
Browne 102 

2. Crown  Lande  Act,  1884,  s.  47,  •-».  2 

— Person  who  ha$  made  a  condxH0nal  purchase 
— Transferee  of  conditional  jMirc/wwer.]  A 
person  who  has  obtained  a  conditional  pur- 
chase by  transfer,  is  not  a  "  person  who  has 
made  a  conditional  purchase"  within  the 
meaning  of  48  Vic.  No.  18,  s.  47,  s-s.  2, 
although  at  the  time  of  transfer  the  conditions 
of  residence  and  improvements  were  not  com- 
pleted.   Ex  parte  Bone      •        -        -        863 

3 Crown  Lands  Act  of  1875 — Declaration 

of  forfeiture ^EttoppeL']  A  declaration  of 
forfeiture  as  the  result  of  an  enquiry  under  89 
Vic.  No.  13,  s.  17,  is  Bot  conclusive,  and  may 
bo  reviewed  by  a  jury.  Plaintiff  on  decla- 
ration of  forfeiture  of  his  selection  retired 
therefrom,  and  sent  in  an  application  for  re- 
selection  ;  defendant  also  made  an  application, 
which  was  successful.  Plaintiff,  who  resided 
on  land  adjoining,  induced  defendant  to  join 
him  in  works  calculated  to  improve  both  his 
own  land  and  that  selected  by  the  defendant, 
and  afterwards  instituted  an  enquiry  under  89 
Vic.  No.  18,  8.  25,  to  discover  whether  defen- 
dant was  fulfilling  the  conditions  of  residence, 
Su:.  Three  years  from  the  date  of  defendant's 
selection  plaintiff  brought  an  action  of  eject- 
ment on  the  ground  that  the  forfeiture  was 
irregular,  and  the  deftjndfttit'©  feelectioD  eoD' 
aeqtiently  void.  Hei(i,  that  pkinhff  waa 
estopped  by  his  conduct  from  dt?nyiiag  tht* 
jfegularity    of    the    forfeiture.      SKixiacns    r, 

Pa&rrll       -..,,_    aoo 

4 --Crotrii  L<iH*h  Act,  1881? — HcHt—Lit^ime 

fee — Poirfr  of  Mtni^ler  if*  rartf  appraifotPt^nt  of 
Zoml  Land  JSt»orti.]  Tlie  Minister  fur  Liiiifk 
hat  power,  under  the  Crofcn  Lnmf^  Ael  of  ISSl^ 
to  determine  the  mat  of  luaatihold  aieaSj  ainX 
tbi*  license  fee  of  resumed  areas  at  a  riito 
higlict  than  that  appnui«ed  by  the  IjOchI  Ltui^l 
Bmrd.     JiLiRON  r.  liuttNs       -        -         -     3j|^ 
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INDEX-OASES  AT  LAW. 


[N.S.W.K 


that  summons  has  been  duly  served  on  defeDdant, 
and  therefore  tlie  Judge  was  justified  in  pro- 
ceeding with  the  case,  without  taking;  further 
eyidence  of  serrice.  Sicombi  r.  Bate,  ex 
parte  Batm 161 

8 DxBtriet  Court*  Act  Ame»dpt«mt  AH  (48 

He.  No,  7),  *••  1  and  o-^ud^me»t  hi/  default 
under  •.  I — Power  of  Judge  to  eet  aside  order  of 
Beffittrar  under  »,  5 — Buffieiency  of  affidavit  of 
debt,"]  In  an  action  in  the  District  Court  the 
plaintiff  R.  having  obtained  leave  from  the 
Segistrar  under  48  Vic.  No.  7,  s.  5.  to  proceed 
at  if  personal  service  had  be«n  effected  on  the 
defendant  S.,  recovered  judgment  and  issued 
execution  thereunder.  Before  execution  issued, 
S.  obtained  an  order  from  the  District  Court 
Judge,  setting  aside  the  judgment  and  writ« 
and  all  subsequent  proceedings  for  irregularis. 
S.  then  brought  an  action  for  trespass  against  B. 
in  the  Supreme  Court,  and  was  nonsuited  at  the 
trial,  on  the  ground  that  the  District  Court 
Judge  had  no  power  to  set  aside  the  order  made 
by  the  Begistrar.  Held,  by  the  Full  Court, 
that  the  District  Court  Judfee  had  no  power 
whatever  to  entertain  an  appeal  from  or  review 
the  Registrar's  decision.  SemhiU,  that  an  affi- 
davit by  the  attorney's  clerk  is  insufficient  to 
verify  an  account  under  the  District  Court*  Acts. 
Sinclair  v.  Bogalskt  -        -       -        -    298 

4 Deeieion  of  IHstrict  Court  Judge  on  ques- 
tion of  fcKt,  review  o/.]  The  decision  of  a 
District  Court  Judge  on  a  question  of  fact  may 


tiff,  on  motion  by  defendant  for  a  new  trial  ob 
the  gfround  of  wrongful  aduusaion  of  evidenoe. 
submitted,  in  the  belief  that  the    case  vu 
concluded  by  a  recent  decision  of  the  Cocn 
which  had  not  yet  appeared  in   the  reports 
On  the  new  trial  the  evidence  in  question  w 
rejected,  and  a  verdict  returned  for  the  defa- 
dant.    Plaintiff  now  moved  for  a  new  trial  oa 
a  ground  which  involved  a  point  suhstantially 
the  same  as  that  on  which  he  had  previously 
submitted.    Held,  that  he  was  estopped  from 
argidng  the  point,  althoun^h  he  ici^ht,  on  the 
previous    motion,    have    been     mistaken    in 
supposing  that  the  case  was  concluded  by  any 
decision  of  the  Court,  and  further  that  as  the 
point  had  been  decided  on  the  (Hrevious  motioB 
the  Court  would  not  re-consider  it.  McBobsbts 
V.  Cabtbk 458 

EVIDENCE— Paro/  evidence  admiseibU  to  cos- 
nect  documents  with  agreement  so  ae  to  saiitfy 
Statute  of  Frauds — See  CoimiACT,  1. 

2. PrieiUge— Letter    written     '*  without 

prejudice.'*!  Letters  written  "  without  pre- 
judice "  with  a  view  to  effecting  a  settlem<mt 
of  a  case  are  privileged,  but  lose  that  privilege 
so  soon  as  the  seUlement  has  been  effected. 
Kmapp  V,  The  Mbtbopolitak  PsRVAimiT 
Building  Association  -        -        -        -    4li8 

S« Litkel — Lost   manuscript    of   arti^ — 

Secondary  eridence — Notice  to  produced]     In  an 


be  reviewed  before  the  Supreme  Court  with  the    action  for  libel  afj^ainst  the  writer  of  an  article 

object  of   shewing  that  certain    evidence   has  ,  Iq  a  newspaper,  where  it  is  not  proved  to  the 

*  "  -J       ^  -    '^         satisfaction  of  the  presiding  Judge  that  the 

manuscript  of  the  article  is  lost,  the  presiding 
Judge  has  the  exclusive  power  of  det^tnining 
as  to  whether  notice  to  produce  is  necessary. 
The  Pobt  Jackson  S.S.  Co.  o.  Matkbs    470 


been    wrongfully   rejected, 
Mbtbopolitan  Pebmanent 

CIATIOK    -  -  -  - 


Knapp    v.  The  , 
BinLDiifo  Asso- 
-       .       .    468 


EJECTMENT— Sto««^  of  Limitations,  3  4-4 
W.  IV.  e,  27 — Adverse  possession — Abandon- 
ment before  title  obtained  by  prescription- 
Position  of  rightful  owner  on  such  abandonment.^ 
If  a  person  enters  upon  the  land  of  another, 
and  holds  possession  for  a  time,  and  then, 
without  having  acquired  title  under  the 
statute,  abandons  possession,  the  rightful  owner 
on  the  abandonment  is  in  the  same  position  in 
all  respects  as  he  was  before  the  intrusion 
took  place.  There  is  no  one  against  whom  he 
can  bring  an  action  ;  he  cannot  make  an  entry 
upon  himself — there  is  no  positive  enactment, 
nor  is  there  any  principle  of  law  which  requires 
him  to  do  any  act,  to  issue  any  notice,  or  to 
perform  any  ceremony  in  order  to  rehabilitate 
himself.  No  new  departure  is  necessary.  The 
possession  of  the  intruder,  ineffectual  for  the 
purpose  of  transferring  title,  ceases  upon  its 
abandonment  to  be  effectual  for  any  purpose. 
The  Tkustebs,  &c.,  Co.  v.  Shokt  -        -    400 

ERROR— fi^««  Cbiminal  Law,  4. 

ESTOPPEL  —  See  Ceown    Lands  Act.  3  ; 
Principal  and  Agent,  1  j  and  Contract,  2. 

2, Estoppel  by  submission  on  previous  rule 

for  new  trial  motion — New  trial  motion.]  Plain- 


FIRE  BRIGADES— ^re  Brigades  Ad,  1884. 
ss.  1,  3,  18,  20—JSjrtension  of  Act  to  countrs 
municipalities  —  Constitution  of  local  hoard- 
Regulations  for  election  of  members  ^Contri- 
butions by  insurance  companies.2  The  Denili- 
quin  fire  brigades  board  proceeded  against  the 
defendant  company  under  the  F'ire  Brigades 
Act,  1884,  before  the  Police  Ma^trate  at 
Deniliquin,  to  recover  the  contribution  payable 
by  the  said  company  and  the  penaltj  incurred 
by  non-payment  of  such  contribution,  under 
sec.  18.  No  regulations  for  the  election  of 
members  of  the  board,  as  required  by  sec  3. 
had  been  made  by  the  insurance  companies 
carrying  on  business  in  Deniliquin.  Held,  oa 
appeal,  that  no  valid  election  could  take  place, 
and  that  the  board  was  informallj  constituted. 
The  representatives  of  the  insurance  companieE 
who  voted  at  the  election  of  the  board  had  no 
instructions  or  authority  to  vote,  but  were 
canvassers  merelj,  with  power  only  to  receire 
proposals  for  insurance  and  transmit  them  for 
consideration.  Held,  that  they  wero  md 
qualified  to  vote  at  tiie  election  of  the  board. 
Quaere,  how  far.  if  at  all,  the  vague  words  d 
the  20th  section  can  be  held  to  extend  the 


municipalities.     The   Dsniliquin   Fibb  Bbi- 

OADK8      BOABD     V.     ThB    CoMMBBCIAL    UnION 
A88TTBAKGB  Co. 641 

FRAUDS,  STATUTE  OF— 29  Ch,  ii.,  c.  3,  *. 
4 — See  Contract,  1. 


GOVERNOR    m    COUNCIL-S««    Habeas 

Corpus. 


eUARANTEE-See  Bank,  2. 


HABEAS  CORPUS— C^tn«s0  Infiux  ReslHc- 
tion    Act — Exclusion  of  aliens —Prerogative — 
Oovernor  in  Council — Proclamations — 56  Oeo. 
Ill,  e,  100—46  Vic.  No,  11,  *.  9.]     The  appU- 
cant«  a  Chinese  subject  holding  a  certificate  of 
exemption  under  45  Vic.  No.  11,  returned  to 
he   oolonj  in  company  with    a    number   of 
other  Chinamen,  on  board  the  s.s.  Afghan ; 
the  vessel  was  allowed  to  enter  the  harbour 
and  come  up  to  one  of  the  wharves  in  the  city, 
but  police  were,  by  order  of  the  Government, 
stationed  on  the  wharf  to  prevent  the  appli- 
cant and  the  other  Chinamen  from  lanaing. 
Seld,  on  motion  to  make  absolute  a  rule  nisi  for 
a  writ  of  habeas  corpus,  that  the  applicant  was 
entitled  to  the  protection  of  the  Court ;  that  it 
was  not  a  good  return  to  the  writ  to  allege  that 
the  police,  in  preventing  the  applicant  from 
landing,  were  acting  "  under  the  authority  and 
by   the    orders    of   the   Government   of    the 
colony;"  that  the  police   in  so   acting   were 
restraining  the  applicant  of  his  liberty;  and 
that  he  must  be  discharged.    Ex  parte  Lo 
Pak 221 

2* Exclusion   of  aliens — Prerogative  — 

Governor  in  CovncU — iS  Vie.  No.  11,  f .  4.]  The 
applicant  was  a  Chinese  subject  who  had 
never  before  resided  in  the  colony.  The  s.s. 
Menmuir,  in  which  he  arrived,  was  allowed  to 
come  up  to  one  of  the  wharTes  in  the  harbour ; 
but  the  Collector  of  Customs,  acting  under 
instructions  from  the  Government,  refused  to 
receive  the  sum  of  £10,  which  was  tendered  as 
poll-tax  on  behalf  of  the  applicant,  and  forcibly 
prevented  him  from  leaving  the  ship.  Seld, 
on  motion  to  make  absolute  a  rule  nisi  for  a 
writ  of  habeas  corpus,  that  the  case  was 
governed  by  the  principles  laid  down  in  Ex 
parte  Lo  Pak,  and  that  the  rule  must  be  made 
absolute,  and  the  applicant  discharged.  Ex 
.      ■■    LKisjJei  KrM  -         -         -     t*.Vfr 
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tj,— -C/iin«*«  f if ji  US'  Ih'jitriciiitn  AH  — 
Colo^nial  letUrt  of  natuialisQtimi  — 45  Fie. 
N#.  11,  ft.  10.]  Thtf  applicant,  a  p^^rson  of 
CiisQt'W  mce,  holding  a  certificat©  of  naturali- 
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were    klreedy  in  existence  at  the  time  the 

release  was  given,  although  the  deed    may 

larport  to  reserve  special  power  for  them  to 

io  BO.    Ex  parts  Stutchbdbt       •       -    164 


s: 


8 Ofidal  a9»ig%€e   of  ettaie  of  convicted 

feUm — Criminal  Law  Amendment  Act,  «.  420— 
8eeuritieM  $iven  partly  or  entirely  for  pott  eon- 
eideration,  and  not  held  ayainet  particular 
advancee — 3  Vic.  No.  17,  «.  8.]  A  person 
appointed  official  assignee  of  the  estate  of  a 
convicted  felon,  under  s.  420  of  the  Criminal 
Law  Amendment  Aot,  has  the  same  right  to 
proceed  under  s.  8  of  the  Ineolvency  Act,  as 
the  offici  &1  assignee  of  an  estate  sequestrated 
in  the  ordinary  way.  Where  there  has  been  a 
general  agreement  between  insolvent  and 
defendant,  that  insolvent  should  borrow  such 
sums  as  he  might  at  any  time  require  from 
defendant,  and  should,  from  time  to  time,  give 
him  securities  to  secure  such  advances ;  out 
there  was  no  deflnito  arrangement  that 
any  particular  security  should  be  held  against 
any  definite  advance,  and  it  does  not  clearly 
appear  whether  the  securities  were  given 
entirely  for  past  or  occasionally  for  present 
advances.  Held^  that  the  alienation  of  such 
securities  came  within  6  Vic.  No.  17,  s.  8. 
ICoBBis  0.  Pfaft  ' 449 

4 Juriediction  of  Judye  in  Bankruptcy 

over  official  cueiynees  of  estates  sequestrated 
under  Insolvency  Acts,    See  Bankruftct,  2. 

5 5  Vic,  No.  17,  s.41'-'Bai  of  sale^Goods 

distrained  for  rent — Ineolvency  of  tenant.']  The 
plaintiff  distrained  for  rent  upon  the  furniture, 
stock-in-trade,  &c.,  of  his  tenant.  The  goods 
distrained  upon  had  been  assigned  by  the 
tenant  to  the  defends nts  by  a  bill  of  sale  which 
was  in  force  at  the  time  of  the  distress.  While 
the  goods  were  under  distress,  the  defendants 
went  into  possession  of  them  under  the  bill 
of  sale.  The  tenant's  estate  was  then  adjudged 
to  be  sequestrated  as  insolvent, and  the  defen- 
dante  then  removed  the  goods.  The  plaintiff 
brought  an  action  for  wrongful  seizure  of  the 
goods,  and  recovered  a  veirdict.  Seld,  that 
under  the  5  Vic.  No.  17,  s.  41,  the  distress 
could  not  be  proceeded  with  after  the  seques- 
tration, although,  by  reason  of  the  bill  of  sale, 
the  goods  distrained  upon  would  not  become 
assete  in  the  insolvent  estate,  and  that  the 
verdict  must  be  entered  for  the  defendant 
eo^«MV.a2a<20  (12  S.O.B.  88)  followed.  Bailton 
o.  Wood 

INSURANCE— Fire  policy  ^Reasonable  com- 
pliance with  condition  for  production  of  books 
— Question  for  jury.']  A  fire  policy  contained 
the  following  condition: — "The  assured 
sustaining  any  loss  or  damage  by  fire  shall 
forthwith  give  tiotice  in  writing  to  the  directors 
or  managf'r,  or  to  the  nearest  agent  of  the 
society,  and  shall,  within  16  days  after  such 
fire  shall  have  happened,  deliver  to  the  said 
directors,  their  manager,  or  agents,  as  accurate 
and  particular  account  in  detail  of  their  loss 


or  damage '  respectively,  as  the  iiataK  and 
circnmstences  of  the  case  will  admit,  and  shaU 
verify  the  same  by  solemn  declafstion,  or 
affirmation,  before  a  Justioe  of  the  Peace,  and 
shall  produce  his  books  of  account,  vonchefs, 
and  such  other  evidence  as  the  directcns  maj 
reasonably  require,  and,  if  required,  with  pbai 
and  specifications  shewing  the  dimensiona  and 
construction  of  any  bmldings  or  erectioos 
destroyed  or  damaged,  and  until  such  declara- 
tion or  affirmation  aooount  and  evidence  are 
produced,  the  amount  of  such  loss,  or  any  port 
thereof,  shall  not  be  payable  or  recoverable." 
The  plaintiff  offered  to  produce  his  books  fur 
inspection  at  his  own  office  in  Sydney.  The 
def  endante  insisted  on  the  books  beLig  prodnosd 
at  the  office  of  the  company.  Heid^  that  it 
will  be  for  the  jury  in  each  case  to  decide,  upon 
the  facte  before  them,  whether  there  has  besn 
a  readiness  and  willingness  to  prodnee  the 
books  at  such  a  place  as  might  be  reasonably 
expected  of  the  assured.  Bba.lb  «.  Thb 
NoBwicH  Union  Insu&ahcb  Co.     -        -    384 

2. Bte  FiKB  Bbigadbs. 

INTEBPLEADCB.— Pnacipai  and  agent- 
Practice— I  &  2  TT.  IV.  c.  58.1  Where  S.  sent 
goods  to  auctioneers  to  be  sold,  and  the  pur- 
chaser paid  the  auctioneers,  and  afterwards 
sued  them  for  the  sum  so  paid  on  the  g^roonds 
that  the  goods  were  worthless  and  not  accord- 
ing to  sample,  and  S.  also  sued  the  auctioneers 
for  the  proceeds  of  the  sale,  held,  that  the 
auctioneers,  being  agents  for  S.  and  possibly 
liable  to  the  purchaser  in  an  action  in  the 
nature  of  deceit,  could  not  call  on  them  to 
interplead.  Lazarus  v.  Harris,  Suttoit  v. 
Samb 148 

JVHOK— Misconduct  of—Converaatum.  with 
witnees  during  adSoummeni  —  New  trial  — 
Practice — Affidavits.]  Where  it  was  shewn 
that  one  of  the  jurors  trying  a  collision  caee 
improperly  conversed  during  an  adjournment 
of  the  Court  with  one  of  the  witness^  near 
the  scene  of  the  collision  as  to  the  causes 
which  had  led  thereto,  a  new  trial  was  granted, 
but  upon  terms.  The  Court  will  hear  an 
affidavit  made  by  the  juryman  who  is  chaj-ged 
with  misconduct;  but  (ssm6Ie)  not  affidavits 
by  other  jurymen  as  to  what  took  place  after- 
wards    in     the     jury-room.      Pbrdriau    v. 

MooRB -        -     14j| 

2« Misconduct    of   juror  —  Converscttion 

with  party  to  oai««e.]  Defendant  during  the 
trial  of  the  action  aocosted  a  juryman  with 
whom  he  was  not  acquainted,  and  said,  **  Are 
you  going  to  see  the  land  ?"  to  which  the  jury- 
man replied,  *'  1  think  not,  but  I  belit^Te  we 
could  settle  the  matter  bettor  by  doin^  so." 
Held,  the  case  must  go  down  for  a  new  tnal. 
McRoBBKTS  v.  Carter    .        -        .        -   43^ 

3* Bight  of  challenge  by  ike  Crowi^-^Set 

Criminal  Law,  9. 

JV^TICl&ii—Jurisdietum  of  ^  Where  HiU  to 
land  is  in  dispute— Objection    to  juritdieHem 


VOL.  EX.] 


INDEX— CASES  AT  LAW. 


9 


when  sufficiently  taken — 19  Vic.  No,  24,  sec.  10.] 
On  an  enquiry  into  a  complaint  under  the  19th 
V'lc.  No.  24,  sec.  10,  for  the  ille^  detention  of 
goods,  a  Justice  of  the  Peace  has  power  to  en- 
quire into  title  to  land  where  it  arises  inciden- 
tally to  the  deternoination  of  the  question  of 
title  to  the  goods  detained.  Where  it  appeared 
on  the  depositions  taken  before  the  Justice 
that  the  title  to  the  goods  detained  involved  a 
dispute  between  the  parties  as  to  the  title  to 
certain  land,  but  the  defendant  did  not  in  so 
many  words  take  the  objection  that  the  title  to 
land  was  in  dispute,  held,  on  motion  for  a 
prohibition,  that  the  point  as  to  jurisdiction 
was  sufficiently  taken.  Ex  parte  Jambs 
MoSwAN 417 

JUSTIFIABLE    HOMICIDE— .See    Habeas 

COKFUS,  4. 


LANDLORD  AND  TESk^T  —  Distress^ 
Attorney  "  duly  constituted  " — Writing— 16  Vic. 
No.  11,  *.  1.]  An  attorney  **  duly  constituted  " 
to  issue  a  warrant  of  distress  under  15  Vic.  No. 
11,  s.  1,  must  be  appointed  in  writing.  Wii«son 

V.  RiCHABDSON 44 

2 See  iNSOLVBNcr,  5. 

LIBEL— iSfee  Pleading. 

2 Lost  manuscript  of  article — Secondary 

evidence — Notice  to  produce — See  Evidbnce,  3. 

LICENSING  ACT— 45  Vic.  No.  14,  s.  69— 5*^^ 
Principal  and  Agent,  1. 

LI.WITATI0NS(STATUTE0F)-6'tfe  Eject- 

MKNT. 

LOTTERY— ^rt  Union— 42  Geo.  III.  c.  119— 
9  Oeo.  IV.  c.  83,  *.  24—16  Vic.  No.  2—14  Vic. 
No.  13.  The  English  Lottery  Act  (42  Geo.  III. 
c.  119)  is  in  force  in  this  colony.  It  is  not  re- 
pealed by  the  Lotteries  Act  (16  Vic.  No.  2), 
which  only  applies  to  lotteries  of  goods,  wares, 
and  merchandise.  The  Attornby-G^enebal  v. 
Edglet 167 


MALICIOUS  PROSECUTION  — B€asona6Zff 
and  probable  cause — I^norantia  juris — Malice — 
Master  and  ServaiUs  Act,  20  Vic.  No.  28,  «.  2.] 
The  plaintiffs,  B.  and  T.,  signed  agreement  to 
work  for  the  defendant  as  shearers.  B.  com- 
menced  work  under  his  agreement,  T.  did  not. 
Both  plaintiffs  then  left  the  defendant's 
station  without  permission,  and  the  defendant 
prosecuted  them  under  20  Vic.  No.  28,  s.  2. 
The  Justices  dismissed  both  informations,  as  it 
appeared  that  the  defendant  had  not  signed 
the  agreements  till  after  he  heard  the  plain- 
tiffs had  left.  The  plaintiffs  then  brought 
these  actions  for  malicious  prosecutions,  and, 
in  order  to  shew  malice  and  want  of  reasonable 
and  probable  cause,  relied  on  the  fact  that  the 
defendant  had  signed  the  agreements  after  the 


offence  had  been  committed  in  order  to  enable 
himself  to  prosecute.  Each  plaintiff  recovered 
a  verdict.  Meld,  on  motion  to  enter  verdicts 
for  the  defendant — As  to  B.,  that  having 
commenced  his  work,  no  written  agreement 
was  necessary  under  20  Vic.  No.  28,  s.  2,  and 
that  he  should  have  been  convicted  by  the 
Justices.  And  as  to  T.  {per  Windeyer  and 
Owen,  JJ.  ;  Stephen,  J.,  dissentiente),  that, 
since  all  the  evidence  went  to  shew  that  the 
defendant,  in  signing  the  agreement  when  he 
did,  had  acted  under  a  mistaken  impression  as 
to  the  law,  and  in  ignorance  that  such  signing 
was  in  any  way  contrary  to  )aw,  there  was  no 
evidence  of  malice  or  want  of  reasonable  and 
probable  cause  to  go  to  the  jury.  Babbt  v. 
Tully,  Terry  v.  Same    ....  476 

MARKET  OVERT— <Se«  Restitution  of 
Stolen  Property. 

MASTER  ANU  SERVANT— Motietou^  prose- 
cution  —  Reasonable  and  prdbcible  cause  — 
Ignorantia  juris — Malice — Master  and  Servants 
Act,  20  Vic.  No,  28,  •.  2— £fee  Malicious  Prose- 
cution. 

MINING— Mining  Act,  1874  (37  Vic.  No.  13), 
ss,  22,  26 — Proclamation  of  reserve  under  s.  26 
— Land  with  area  of  reserve  occupied  under 
business  license — Rights  of  occupier — Renetoal.^ 
A  proclamation  under  s.  26  of  the  Mining  Act, 
1874,  reserving  land  from  occupation  under 
business  license,  &c.,  docs  not  operate  so  as  to 
extinguish  the  rights  of  holders  of  such 
licenses  then  in  actual  occupation  of  any  part 
of  such  land.  A  business  license  is  like  an 
ordinary  license,  revocable  at  the  will  of  the 
grantor,  but  cannot  be  revoked  until  the 
expiration  of  the  time  for  which  it  has  been  ' 
granted.  Where  such  license,  in  force  at  the 
time  of  such  proclamation,  is  afterwards 
renewed,  the  rights  of  the  occupier  continue 
notwithstanding  the  proclamation.  Wilkin- 
son V,  Harris 70 

2. Mining  Act,  1874  (37  Fie.  No.  13),  •. 

40 — Regulations  {Mineral  leckses)  28,  34,  35,  48 
— Applicant  failing  to  execute  lease — Cancela- 
tion.'] A  mineral  lease,  where  the  applicant 
fails  to  execute  it,  in  accordance  with  Begs. 
34  and  35,  becomes  absolutely  cancelled  ;  and 
such  applicant's  rights  cease,  although  notice 
of  such  cancellation  is  not  published  in  the 
Government  Gazette,   Hitohins  v.  Twose    81 

MUNICIPALITIES- JfuniotpoZi^ies   Act   of 

1867  (31  Vic.  No.  12),  «.  159— Validity  of  by- 
laws —  Unreasoncibleness —  Ultra  vires — Inter- 
ment of  dead  within  100  yards  of  public  pathway , 
A'c]  The  defendant  was  convicted  before  the 
Magistrates  of  a  breach  of  a  by-law  of  the 
borough  of  Petersham,  prohibiting  the  burial 
of  corpses  "  in  any  existing  cemetery  now  open 
for  burials,  within  the  distance  of  100  yards  from 
any  public  building,  place  of  worship,  school- 
room, dwelling  house,  public  pathway,  street, 
road  or    place   whatsoever,   within    the  said 
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borougb."  The  defendimt  appealed  on  the 
f^roand  that  the  by-law  was  ultra  vires 
and  unreasonable.  The  Sapreme  Court  held 
that  they  were  bound  by  the  decUions  in 
B»  parU  Flock  (I  N.S.W.  L.K.  27)  and 
Brooki  y.  Belwyn  (8  N.S.W.  L.B.  256). 
Althouf^h  it  was  admitted  that  the  locality 
was  not  at  present  populous,  it  would  probably 
become  so.  On  appeal  to  tiie  Privy  Ckiuncif, 
held,  that  the  by-law  was  not  unreasonable, 
and  that  the  decisions  in  Ex  parU  Flaeh  and 
Brooki  ▼.  Selwyn  were  right ;  that,  considering 
the  circumstances  under  which  such  by-laws 
are  made  and  approved,  they  should  not  be  set 
aside  as  unreasonable,  unless  in  some  very  ex- 
treme case,  such  as  where  they  are  capricious 
or  oppressiTe.  As  to  the  question  whetiier  the 
borough  is  populous  enough  to  require  such  a 
by-law,  the  judgment  of  the  local  authorities 
should  not  be  lightly  dealt  with.  Held,  also, 
that  the  by-law  was  not  vltra  vires  either  on 
the  ground  that  it  destroyed  private  property, 
or  because  it  had  the  effect  of  closing  the 
cemetery.  Appeal  dismissed  with  costs.  De- 
cision of  Supreme  Court  (reported  ante,  vol.  6, 
p.  256)  affirmed.     Natlob  0.  Slattbkt  -    99 

2. 31  Vic.  No,  12,  »ecB,  35,  38,  99^0u$tir 

from  municipal  ogice — Bee  Quo  Wabbanto. 

8. 31  Vic.  No.  12,  ss.  163,  17 o -^Bating-  - 

Decision  of  Justices  under  s.  175 — Special  case.^ 
The  defendants  being  called  upon  by  the 
plaintiffs  to  pay  rates  on  certain  premises, 
appealed  to  the  Justices,  who  decided  that  the 
defendants  were  liable ;  the  defendants  still 
refusing  to  pay,  the  plaintiffs  sued  them  in  the 
District  Court,  and  the  Judge  decided  in  favour 
of  the  defendants.  On  a  special  case  stated 
by  the  D.  C.  Judge,  under  s.  94  of  22  Vic.  No. 
18,  held,  that  as  it  appeared  in  the  special  case 
that  the  question  at  issue  had  already  been 
decided  by  the  Justices,  the  Court  were  bound 
by  that  decision,  although  the  point  had  not 
been  taken  below.    Bobough  of  Gbafton  v. 

AUSTBALIAN  MUTUAL  PBOYIDKNT  SOGIBTT-  465 

4. 31  Vic.  No.  12.  jr.  l^—B^'lato— Ultra 

cires — Musical  procession — Costs.l  A  by-law 
made  by  a  municipal  council  to  tne  effect  that 
no  musical  procession  shall  parade  any  of  the 
streets  of  the  borough  except  with  the  written 
permission  of  the  mayor  is  ultra  vires.  Ex 
parte  Zuckbbxan 468 

5. Sydney  Corporation  Act,  ss.  14,  239 — 

Construction  of  sec.  14 — Alderman  continuing  to 
be  interested  in  contract — Continuing  offence— 
Limitation  as  to  prosecution.^  The  defendant 
was  an  alderman  of  the  Sydney  municipal 
council,  and  also  a  director  of  a  certain  com- 
pany. The  company  of  which  the  defendant 
was  a  director  entered  into  a  contract  with  the 
Sydney  municipal  council,  and  after  such  con- 
tract was  made  the  defendant  continued  to 
hold  his  position  both  as  alderman  and 
director.  Held,  that  the  defendant  was  an 
offender  within  the  meaning  of  the  words  of 


the  14th  sec.  of  the  Sydney  Corp^raiiom  Ad 
that  "  any  person  who  while  holding  aay  ctnr 
office  under  this  Act  shaUeontinue  tobe  .  .  . 
interested  in  any  contract,"  &c.  ;  and  that  tbe 
liability  being  a  continuing  one,  it  was  not 
necessary  to  prosecute  him  within  one  maiiUL  i 
from  the  time  the  penalty  first  aocrued,  as 
provided  by  sec  239.  McElhovs  «.  Foolb.  4SI 

%. Extension  of   Fire   Brigades    Act  is 

country  municipaUties — See  Fibb  Bbigabbl 


NATUBALIZATIOX— Ses   Habbab  Cobpits, 
3. 

NEGLIGENCE  —  TraMtiny  eMiHan  —  Om' 
trtbutory  negligenee.^  The  nlaintiff  eUimed 
damages  for  injuries  sustainea  by  him  throogiL 
a  tram  motor  striking  the  cart  which  he  vm 
driving.  The  alleged  neglieence  was  t^uit there 
was  no  look-out  man  on  the  motor,  and  that 
the  tram  did  not  stop  at  the  proper  pkuae. 
The  defence  was  contributory  negligenfie,  and 
the  jury  found  for  the  defenciant.  Hdd 
(Faucbtt  and  Wikdbtbb,  JJ.,  IirinK,  J.,  dis- 
senting), that  the  case  was  within  JMviss  ▼. 
Mann  (10  M.  &  W.  546),  as  the  sU^flitest  care 
on  the  part  of  the  defendant's  serraot  wxMild 
have  naved  the  plaintiff  from  the  ooaaequeiioBS 
of  his  own  negligence,  and  the  Droztmate  caase 
of  the  collision  was  the  negligence  of  the 
defendant's  servant.  New  trial  ordered.  HM 
(on  appeal  to  the  Privy  Council,  rereising  Uie 
decision  of  Supreme  Court),  that  as  %h&^  was  ^ 
ample  evidence  before  the  jury  of  oontributorT 
negligence,  the  verdict  once  found  oo^ht  to 
have  been  permitted  to  stand.  Appeal  allowed, 
with  costs.  Bbowvb  o.  CoiaoBSEoinn  iob 
Bailways -       87      j 


NEW  TRlkL^Terms^Miscondmct  q; 

Bee  JuBOB,  1. 

2 See  Estoppel,  2. 


OltSCENE  PUBLICATION  —  Inforwuitim 
^Prohibition— 4&  Vic.  ^o.  24,«s.  2,  11—15  Vh, 
No.  4,  *.  15.]  Applicant  had  been  oonTiGfeed 
under  43  Vic.  No.  24,  s.  2,  for  selling  a  book 
advocating  and  explaining  the  use  of  artifioal 
checks  as  a  remedy  against  OTer-popolaAifiaL 
Held,  on  motion  for  prohibition  {per  Wiki»hb 
and  Stbphbn,  JJ.,  Dablbt,  C  J.,  disstmiiemie}, 
that  the  work  was  not  an  obscene  pnblicatica 
within  the  meaning  of  the  statute,  and  that  the 
prohibition  must  go.  In  an  infonnatioa  mdfi 
43  Vic.  No.  24,  it  is  sufficient  if  the  offestt 
charged  is  stat^  in  the  words  used  by  the  Act 
in  declaring  the  offence.  Exports  Collihs-  497 


PLEADING— Xtie^-P2e(U    of  fedr   ntwrnwi 
and  payment  into  Court  to  same  part  ^dmin 
ration— bO  Vic.  No.  26,  s.  2 — C.LJP.  Ati,.  ISSi, 
s.  64.]    In  actions  for  libel  and  sland^the  Aa 
50  Vic  No.  26,  s.  2,  leaves  the  plsa  of  j 


BcaonB  la  wnicn  it  was  lormeriy  permii^i^a 
under  the  Common  Law  Procedure  Act,  1853,  a.  ' 
64.  It  is  therefore  inadmissihle  in  an  action 
for  libel  to  plead  any  other  plea  to  the  same 
matter  as  that  to  which  the  plea  of  payment 
into  Court  is  pleaded.  Dibbs  v.  Ths  Daily 
TnsoBAPH 888 

2« Declaration     on    promissory     note, 

equii€U>le  plea  to — Accommodation  note — Costs.'] 
A  plea,  upon  equitable  grounds,  of  no  considera- 
tion is  not  necessarily  bad  because,  after 
denying  the  consideration,  it  goes  on  to  state 
matters  of  eyidenoe,  which,  even  if  proved, 
might  not  be  sufficient  to  establish  the  plea. 
Wilson  v.  Tabbant       -        -        -        -    550 

PRACTICE — In  a  case  stated  under  the  Stamp 
Act,  44  Vie,  No.  8,  f .  16,  the  appellant  begins. 
See  Stamp  Dittt,  1. 

POWER  OP  ATTORNEY— Notice  of  revoca- 
tion—Powers of  Attorneys  Act  (17  Vic.  No.  22) 
— Solemn  declaration  falsely  made  by  attorney 
after    notice — Rights   of   bona  fide   purchaser 
without  notice,']    In  1882,  M.,  a  spinster,  exe- 
cuted a  power  of  attorney  authorising  W.  to 
sell  certain  land.    W.'s  authority  was  after- 
wards revoked  by  parol  in  August,  1884,  and 
by  operation  of  law  on  M.'s  marriage  on  1st 
October,    1884.      W.    nevertheless    on    31st 
October,  1S84,  sold  the  land  in  question  to  T., 
the  defendants'  predecessor  in  title,  signing 
the  conveyance  as  M.'s  attorney  and  making 
(under  the  Powers  of  Attorneys  Act,  17  Vic.  No. 
22)  a  solemn  declaration,  which  was  indorsed 
upon  the  conveyance,  that  he  had  not  received 
any  notice  of  revocation.    Held,  that  M.  could 
recover  the  land  in  ejectment,  as  the  Powers  of 
Attorneys  Act  does  not  protect  a  purchaser  buy- 
ing from  an  attorney  without  notice  of  the  revo- 
cation, where  the  attorney  has  had  notice,  and 
fraudulently  sells  in  the  name  of  his  principal. 
Held,  also,  that  the  solemn  declaration,  falsely 
made  by  W.,  that  he   had  not  received  any 
notice  of  the  revocation,  was  not  "conclusive 
proof  of  such  non-revocation"  within  the  same 
Act,  so  as  to  protect  such  purchaser,  though 
the  latter  buys  bona  fide  and  for  valuable  con- 
sideration.    McMillan  r.  Finlat.      •    •    19 

PRERO^ATiVE—See  Habbas  Ck>BPn8. 

PRIKGIPAL  ANO  HGEyT  —  Licensee  of 
hotel — Estoppel — Licensing  Act — 45  Vic.  No. 
14,  «.  59*]  The  defendant  was  licensee  of  an 
hot+'l,  and  krpt  hi*  E!itm<?  up  orer  iht*  ^^lui*  l.nit 
was  not  really  iritert?Bttjd  In  tha  buaiaeea,  whiih 
was  curried  oti  by  utbera,  who  wt^m  «iuj>pHed 
with  liquor  In  bulk  by  the  plaintiffs,  Hfid^  th*it 
in  the  abBenco  of  any  evidence  of  an  intimntLOii 
tc)  the  pl^imtiffnt  that  tbo  businesa  was  not 
being  carnerl  on  by  the  defendaot.  the  dt»fen- 
daut  was  estopped  froua  denying  that  the 
pefftons  carry ing  on  tbe  bum n ess  wer^  bia 
a^^nta  for  tbe  purchaac  of  auch  liquor.  Tooth 
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incurred  in  ext^trminatingf  rabbits  on  his  land, 
and  the  plaintiff  taed  to  recover  the  said  sum 
under  the  Claims  Against  the  Oovemment  Act, 
held,  that  the  action,  being  against  the  GoTem- 
mept  generally,  was  misconceived,  since  the 
authority  of  the  Minister,  given  under  sec.  18, 
creates  no  liability  on  the  part  of  the  (Govern- 
ment. The  sole  remedy  of  an  owner  of  land 
who  has  complied  with  the  Act  and  obtained 
the  authority  of  the  Minister  under  sec.  18,  is 
against  the  Rabbit  Account,  or  any  special 
appropriation  that  may  have  been  made  under 
sec.  27.    Dksaillt  v.  Bbunkeb     -        -    596 

KE4L  PBOPEBTT  ACT8  —  Application  to 
hrinff  land  undsr — Issues  for  trial-- Caveator  in 
possetsion,^  An  application  was  made>to  bring 
certain  land  under  the  Real  Property  Act,  and 
the  applicant's  documentary  title  was  passed 
by  the  examiners.  The  caveator  was  in  pos- 
session, and  set  up  in  his  caveat  a  possessory 
title.  Heldt  on  motion  to  settle  issues  for  trial, 
that  the  caveator,  not  having  brought  forward 
any  substantial  definite  objection  to  the  appli- 
cant's documentary  title,  was  not  entitled  to 
an  issue  which  would  enable  him  to  put  the 
applicant  to  strict  proof  of  his  title,  but  was 
bound  by  his  caveat,  and  must  rely  on  his  20 
years'  possession.  A  caveator  in  possession  is 
not  in  the  same  position  as  a  defendant  in 
ejectment.     In  re  Lokd        ...      415 

2. 26  Vic.  No.  9,  sec.  i^^Amending  Act, 

41  Vie.  No.  18,  sees.  4,  9— Caveat,  lapse  of-- 
Order  to  restrain  Registrar-Otneral.^  Under 
the  23rd  section  of  the  Real  Property  Act,  as 
amended  by  the  4th  section  of  the  41  Vic.  No. 
18,  a  caveat  lapses,  unless  within  three  months 
proceedings  have  been  taken  to  establish  the 
title  to  the  land  in  dispute,  or  an  order  has 
been  obtained  restrainiuff  tbe  Registrar- 
General  from  bringing  the  land  under  tne  Act. 
In  re  Oaibd 424 

RESTITUTION  OF  8T0LEN  PROPERTY 

•^X)rder  under  s  413  o/46  Vic.  No.  17,  infauour 
of  original  owner — Absolute  title  of  purchaser 
out  of  pound—Impounding  Act  of  1866,  29  Vie. 
No.  2 — Market  overt — District  Court  appeal.^ 
The  defendant,  whose  horse  had  been  stolen, 
prosecuted  the  thief  to  conviction,  and 
obtained  an  order,  under  s.  418  of  46  Vic.  No. 
17,  for  its  restitution  to  him.  The  horse  after 
iteing  stolen,  and  before  being  recovered  by 
the  police,  was  impounded  for  trespaas,  and 
regularly  sold  to  the  plaintiff  under  the 
Impownding  Act.  In  an  action  of  trover  in  a 
District  Court,  a  verdict  was  given  for  the 
defendant.  Held  (on  appeal) ,  Uiat  the  plaintiff 
had  obtained  an  Indefeasible  title  under  the 
Impounding  Act  as  against  the  original  owner ; 
and  that  the  order  of  restitution  was  a  nullity, 
as  the  defendant  was  not  at  the  time  the  order 
was  made  the  owner  of  the  horse.  Emblem  v. 
McRas 182 


SEAWORTHINESS— ^900  Carbibb,  2. 


SET  WV--Admittedr-aee  Distbict  Consr,  1. 

SMALL  DEBTS  RECOTERT  ACT-lor«^ 
No.  10— Splitting  cause  of  acHonn — Pr6hAdm^\ 
Where,  in  the  absence  of  general  nsaf^.  7 of 
a  previous  course  of  dealing,  debts  are  of  m 
entirely  different  character,  as    a    dsia  fa 
commission  and  a  claim  for  money  psid  ^ 
request,  or  for  goods  sold  and  deliTemi.  ^ 
do  not  form  one  cause  of  action,  and  the  yam- 
ing  of  them  in  one  demand,  wh^her  wiittei 
or  verbal,  cannot  make  them  eo.     Bui  whtre 
there  is  a  running  account   for  Jtems  of  & 
similar  character,  or,  in  the  caa«  of  a  prenosB 
course  of  dealing  or  of  general  usage,  a  nmrnac 
account   for   items   of  a  different  efaarseur 
connected  with  each  other,  then,  although  titf 
transactions   which  give  rise  to  the  aoeosBt 
may  have  been    separate    and  occuirin^  •! 
different  times,  still  they  form  but  one  canae 
of  action,  and  cannot  be  £vided.    So  held  per 
the  C.  J.  and  Owkh,  J.,  Windbtbb,  J.,  disss*- 
tiente.    Mx  parte  Dblafobcb  -         -    133 

SPECIAL  CASE— Sm  Mukicipautibs,  3. 

STAMP  DUTY— itiraarvnum^  to  eJUUrsn- 
Time  of  assessment — Stamp  Duty  Aci*^  44  Tk. 
No.  8,  ss.  48  4-  55,  and  50  Vie.  No.  10— PraeUcs 
— Right  to  begin.^  fi.,  by  a  codicil  to  his  will, 
which  recited  that  since  the  date  of  his  will  be 
had  advanced  to  his  sons  certain  sums  of 
money,  declared  that  in  each  case  the  advance 
should  be  deemed  to  be  a  part  of  the  sharp  to 
which  the  children  named  would  be  entitled  bj 
the  will ;  and  directed  the  trustees  to  deduct 
the  amounts  from  each  share  accordingly.  By 
another  codicil,  he  directed  that,  in  making 
such  deductions,  the  interest  paid  daring  his 
lifetime  by  one  of  his  sons  on  such  advances 
was  not  to  be  included,  and  that  in  the  case  of 
another  son,  who  had  not  paid  interest,  interest 
was  to  be  deducted.  The  testator  died  before, 
but  probate  to  his  will  was  taken  out  after,  the 
passing  of  the  Stamp  Duties  Act  Amt^dmemi 
Act  of  1886  (50  Vic.  No.  10).  Held,  that  the 
moneys  so  advanced,  being  advancements  for 
the  benefit  of  the  testator^s  children,  in  the 
nature  of  gifts,  formed  no  part  of  his  estate, 
and  were  not  liable  to  duty.  Held,  also,  that 
as  to  such  portions  of  the  estate  as  were  liable 
to  duty,  such  duty  was  psyable  under  the  Act 
of  1886,  i.e.,  acconUng  to  the  law  in  force  whea 
probate  was  taken  out.  Held,  also,  thai  is 
cases  Stated  under  44  Vic.  No.  3,  s.  16,  the 
appellant  begins.  la  re  Bbodbibb*8  Wiu;.    49 

2. Settlement— Trust    io    "  iaJfcs    ^M** 

after  seUlor^s  death—Stamp  Act  of  1880,  44 
Vic.  No.  3,  s.  53.]  M.  conveyed  Isnds  aad 
personalty  to  trustees  upon  trust  to  hold  the 
land?  for  M.  for  life,  and  after  his  death  to 
stand  possessed  of  the  lands  snd  rents  until 
each  of  his  four  sons  should  successively  attaa 
the  age  of  21,  upon  which  several  events  tbe 
trustees  should  convey  the  lands  as  follows  r— 
When  J.  attains  21  the  lands  in  the  fint 
schedule  to  J.  and  his  heirs,  &c,  &c ;  so  thst 


\  assif^ea  lo  tne  irusT^ees  ro  noia  cue  same 
upon  trust  when  the  youngest  8on  at  Wined  2  L 
to  transfer  the  same  to  the  four  sons  as  tenants 
in  common.  Powers  of  management,  sale, 
maintenance^  and  accumulation  were  given  to 
the  trustees.  Per  Curiam — Duty  was  payable 
under  sec.  53.  Per  the  O.J.  Duty  would  be 
payable  even  if  there  were  no  trust  for  main- 
tenance. The  words  "  after  his  death  "  are 
not  to  be  limited  to  **upon  his  death."  In  re 
MooBs's  Sbttlkmsnt       ....   54 

STATUTES— 

29  Car.  ii  c.  3,  f.  4. — See  Contract. 
29  Car,  ii.  c.  7. — iiee  Contract,  Sunday 
Tradino. 

32  Oeo.  III.  c.  58,  *.  l.See  Quo  Warranto. 

42  Oeo.  III.  c.  Il9.—See  Lottery. 

56  Oeo.  III.  c.  lOO.^See  Habeas  Corpus. 

9  Oeo.  IV.  c.  83,  *.  2^.— See  Lottery. 

I  if-  2  JT.  IV.  c.  58.— See  Interpleader. 

3  ;5"  4  IF.  IV.  e.  27.— See  Ejectment. 

4  JV.   IV.   No.    7,    *.  10.— 5m  Contract, 
Sunday  Tkadino. 

6  J-    6    W.   IV    c.   76,    8.    60.— See   Quo 
Warranto. 

5  Vic.  No.  9,  **.  33,  34. — See  Insolvency. 
5  Vic.  No.  17. — See  Insolvency. 

7  Vic.  No.  19,  *.  8. — See  Insolvency. 

10  He.  No.  10,  *.  9.— See   Small    Debts 
Recovery  Act. 

10  4"  11  Vic.  c.  S3.— See  Habeas  Corpus,  3. 

II  Vic.  No.  33,  *.  13. — See  Attorney  and 
Solicitor. 

14  Vic.  No.  13.— See  Lottery. 

15  Vie.  No.  4,  *.  15  —See  Obscene  Publi- 
cation. 

16  Vic.  No.  11,  *.  1 — See  Landlord  k  Tenant. 

16  Vie.  No.  2.See  Lottery. 

17  Vic.  No.  21  (C.X.P.  Act,  1853),  *.   64.— 
See  Pleading. 

17  Vic.  No.  22. — See  Power  of  Attorney. 

19  Vic.  No.  24,  8. 10.— See  Justices. 

20  Vic.  No.  28,  *.  2,— See  Malicious  Pro- 
secution. 

22  Vic.  No.  18,  *.  94.— 5ee  Municipalities. 
22  Vic.  No.  18,  $s.  7, 6^.— See  District  Court. 
26  Vic.  No.  9. — See  Real  Property  Acts. 
29  Vic.  No.  2. — See  Restitdtion  of  Stolen 

Property. 
31  Vic.  No.  12. — See  Municipalities,  Quo 

Warranto. 

33  (f  34  Vic.  c.  14. — See  Habeas  Corpus. 
37  Vic.  No.  13.  M.  22,  26,  40.— Sm  Mining 

Act. 
37  Vic.  No.  19,  8.  68.—See  Contract. 
39  Vc,  No^  13, *j.  17,  2^,-' See  CaowN  Lands. 
m  Vir.*  Nit.  ^^.—8ee  Babbit  Nuisance  Act. 
41  VifK  No.  18,  M.  4,  9.—See  Real  Peoi'EBTY 

A<rre- 

43  Fw.  No.  3,  w.  14,  239.— 5eiJ  MuHtcifAU^ 
TiRa, 

43  r«>,  No,  21,  ^s,  2,  IK— JSfrP  Obscene  Pu fl- 
ue at  ion. 

44  I  rV%  Nit.  3.  Jt#.   AH,   53,  g£.^S«<$  Stamp 
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Agent. 
46  Vie.  No.  1 
Nuisance  j 

46  Vic.  No.  i: 

47  Vic.  No.  3 
Brigades. 

47  Vic.  No.  18 

48  Vie.  No.  7, 
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INDEX— CASES  AT  LAW. 


[N.S.^.1L 


the  flection  applied  to  all  '*  trade  or  dealin^f  " 
on  Sunday,  and  was  not  confined  to  trading  or 
dealing  in  shops  ;  the  words  "  trade  or  dcwl" 
to  be  construed  in  the  wide  sense  of  traffic  in 
commodities,  and  not  in  the  narrower  sense, 
which  would  prohibit  necessary  purchases,  or 
the  rational  enjoyment  of  Sunday.  Fer 
WiNDiTBB,  J .  That  the  words  "  trade  or  deal " 
should  be  read  as  if  written  "  so  trade  or  deal/' 
and  the  section  was  only  applicable  to  trading 
or  dealing  in  shops :  as,  first,  that  was  the 
offence  which  the  Mag:istrate8  were  by  the 
section  alone  authorised  to  interfere  with ; 
secondly,  because  the  offence  charged  was 
already  dealt  with  bj  the  Act  29  Car.  2,  c.  7 ; 
and,  thirdly,  that  any  other  construction  would 
lead  to  absurdity  and  inconvenience.  Con- 
viction (by  nuijority)  upheld,  and  appeal 
dismissed,  without  costs.  Ex  parte  Bogbb- 
SON 90 

2« See  CoKTRACT,  8. 

SYDNEY  CORPORATION  \CT-See  Musa- 
ciPALirnra,  6. 


refer  it  to  arbitration,  the  award  to  be  far  a 
sum  certain  for  the  plaintiffs,  or  an  awudfor 
the  defendant,  and  to  be  entered  as  die  nsM 
in  the  cause,  upon  which  final  judgment  m^ 
be  si^ed ;  all  costs  of,  and  incidental  ts,tl@ 
arbitration  were  to  follow  the  verdict,  and  be 
taxed  in  the  ordinary  way.  The  claim  ooosari 
of  a  number  of  different  items,  representiag 
distinct  claims;  the  arbitrators  awarded t1» 
plaintiffs  the  sum  of  20,433/.  10s.  ll<^..BDdthe 
plaintiffs  brought  in  a  bill  of  costs  amoimtiBg 
to  22,983/.  15s.     Seld,  that  the  issues  beisf 
divisible,  the  defendant  was  entitled  to  hu 
costs  on  the  issues  on  which  he  had  succeeded, 
and  thMt  tlie  Prothonotaiy  had  power  to  quei- 
tion  the  arbitrators  with  a  view  to  finding  osl 
what  those  issues  were.   O'Boubke  r.  Cokidb- 

SIQlflB  FOB  BaILWATB  •  -  •         3&I 

TITLE  TO  LAND— Disptrfff  «  fo— ^irr*«fc- 
fion  ofJnHiee* — See  JirsncBS. 

TRUSTEE  OF  CONTRACT— IZi^i/  o/oestei 
que  truet  to  xae  ts  name  of  trustee — See  Cox- 
TBACT,  5. 


TAXATION  OP  COSTS  —  JTAw-c  there  ie  a  \  ULTRA  TIREH— iSee  MuKidPAUTna,  1.  4. 

general  verdict  for  plaintiff  in  a  claim  contain-  j 
tjij^  a  nmmber  of  dioieible  ieeuee — Power  of  Fro- 
thonotary  to  qneetum  arhitrator9.]  The  plaintiff, 
a  oontraotor,  brought  an  action  for  100,0002. 
damages  against  the  defendant.  When  the 
case  came  on  to  be  heard,  the  parties  agreed  to 


WILL— ^«e  Stamp  Duty,  1. 


WITNESS  —  Convereaiion 

\  JUBOB,    1. 


nfitk  Jnrar  —  See 


OASES  IN  EQUZTT. 


ADMINISTRATION-CoadatosaUyjmrcAoMd 
lands — Transfer  to  administrator — Notice  of 
trust — Application  for  leave  to  sell  real  estate — 
Certificate  of  Crown  Solicitor,^  T.G.  died  in- 
testate, being  possessed  of  certain  conditionally 
purchased  lands  in  this  colon j.  His  estate 
having  been  administered  to,  the  administrator 
appliMl  to  the  Crown  Solicitor  for  his  certificate 
that  he  was  the  proper  person  into  whose  name 
the  land  should  be  transferred.  The  Crown 
Solicitor  declined  to  give  his  certificate  unless 
an  order  of  the  Court  were  obtained  empower- 
ing the  administrator  to  sell  the  said  lands,  the 
Department  of  Lands  being  unable  to  take 
notice  of  a  trust,  and  the  person  in  whose 
name  conditionally-purchased  luids  are  re- 
gistered being  able  to  dispose  of  them  as-  he 
pleases. 

Heldfhj  the  Chief  Judge  in  Equity, that  the 
administrator  was  entitled  to  have  the  lands 
transferred  into  his  name  without  obtaining 
the  order  applied  for.  Leave  to  sell  refused. 
£e  Qouoh'8  Estates       -        -        -        -    76 

AFTER-AC<tUIRED  PROPERTY  —  Mort- 
Ifsys  of ^ See  MoBTaAas,  1 


AMENDMENT     OF     PLEADINI^S  —  See 

Pbactiob,  3. 

AMENDMENT— 0/   cerHficai^i    of    HtU^Set 

BSAL  PROPKBTT  ACT,  2. 

ARBITRATI0N-J?«a<2t»^  contraei^Sep^t 
estate  of  married  women — Arckiteefs  certifiraif 
— Conclusive  evidence  of  amount  due — Ditmi^aJ 
of  architect,']  Under  the  terms  of  an  ordinazy 
building  contract  the  employer  is  not  at  liberty 
to  discharge  the  architect  and  aubstitnt^ 
another  person  in  his  place,  and  under  suck  a 
contract  it  is  only  in  the  erent  of  a  diqHite 
between  the  architect  and  the  contractor  as  to 
the  work  done  that  occasion  arises  for  going  to 
arbitration.  In  all  other  events  the  oertifieatc 
is  conclusive.  When  the  architect  has  giver, 
his  certificate,  the  Court  will  not  star  prmed- 
ings  in  a  suit  by  the  contractor  to  clwge  tke 
separate  estate  of  a  married  woman  with  the 
amount  certified  to  be  due  for  the  purpose  of 
the  matter  in  dispute  being  referred  to  arbi- 
tration, although  the  employer  has  pnrpocted 
to  discharge  Uie  architect  before  the  <iate  of 
his  certificate.     Mubbat  r.  Cohkk  Hi 


ATTACHMENT— For  non-papnent   of  costs-^ 
S^a  Paacticb,  2. 


BANK- 

2. 


'Power  of  to  hold  latid^See  Mortqaob, 


CAVEAT  — Laps*    of.    Practice    aa    ioSee 
BsAi.  Pbopbbtt  Act,  1. 

CERTIFICATE  —  Of   architect  —  Conclwioe, 
when — See  Abbitbation. 

CERTIFICATE  OF  TlThE-Amendment  of— 
See  Bbai.  Pbopbbtt  Act,  2. 

CONDITI0N4L  PURCHASE— Jfor/f^«i^*  of 

—  Valid  aecurUy — See  Cbown  Lands. 

CONSTRUCTION— S*tf  Will,  2. 
2 See  Dbbd. 

COSTS — Atfachmenl  for  non-payment  of — See 
Pbacticb,  2. 

i:OVENANT— ro  build— Effect  of—See  Land- 
LOAD  AND  Tenant. 

2 For  renewal  of  lease —  Whether  renewing 

with  the  land — See  Landlobd  and  Tbnant. 

CBOWN  Lk^U»— Alienation  Act  of  1861— 
25  Vie,  No.  1 — Crown  Lande  Act  Amendment 
Act  (39  Vie.  No.  18  and  43  Vie.  No.  29)— 
Mortgage  of  conditional  purehaee — 39  Vic.  No. 
13,  *.  9— Valid  seeuritg.']  In  April,  1882,  J.8. 
became  the  conditional  purchaser  of  certain 
lands  under  25  Vic.  No.  1,  and  in  1884  he 
took  up  certain  other  lands  as  an  additional 
c.p.  By  mortg^age  and  further  charge  dated 
respectively  29th  April,  1886,  and  3^  June, 
1886,  he  charged  these  lands  with  the  repay- 
ment to  the  plaintiff  of  18001.  In  September, 
1886,  the  sheriff,  under  a  fi.  fa.,  sold  all  the 
right,  title,  and  interest  of  J.S.  in  the  said 
lands  to  the  defendant  for  502.  At  the  time 
of  the  sale  the  defendant  had  notice  of  the 
deeds  of  mortgage  and  further  charge.  In 
1887  the  transfer  of  the  lands  from  the  sheriff 
was  Iodised  by  the  defendant.  The  plaintiff 
entered  into  possession  under  a  power  con- 
tained in  his  mortgage,  and  thereupon  the 
defendant  threatened  to  bring  an  action  of 
ejectment.  The  plaintiff  then  brought  this 
suit  to  restrain  proceedings  at  law,  and  to 
obtain  a  declaration  that  defendant  held  the 
lands  subject  to  the  said  mortgage.  Defendant 
demurred  to  the  statement  of  claim  on  the 
{ground  of  illegality  of  the  mortgage.  Held 
on  demurrer  (affirming  the  decision  of  the 
Chief  Judge  in  Equitj),  that  a  bona  fide 
mortgage  of  a  conditional  purchase  does  not 
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HUSBAND  A 
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INJUNCTION 


JURIHDICTI€ 

I^ftACTICB,  2. 
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IND'EX -CASES  IN  EQL^ITV. 


'X.  ■«.  W  R 


LANDLORD  AND  TEJHJLVT-^Le<ue-Cove^ 
maut  for  renewal — Covenant  to  huild — Effect 
on  covenant  for  renewal — fFheiher  covenant  for 
renewal  runs  with  the  land.^  The  defendants, 
as  leeson,  ooTenanted  "with  the  lessee,  his 
executors,  administrators,  and  permitted 
BBBiffi9"  that  they  would  *'  at  the  reqaett  and 
costs  of  the  said  lessee,  his  executors,  or 
administrators,  ffranf  a  lease  to  him  and  them*' 
for  a  further  term  of  the  premises  contained 
in  the  lease  made  between  the  parties.  The 
lessee,  T.M.,  having  assigned  his  estate  to 
trustees  for  the  benefit  of  his  creditors,  the 
trustees  paid  rent  to  the  lessors  under  the 
lease,  and  were  accepted  as  "permitted  assigns." 
The  trustees  subsequently,  in  pursuance  uf 
the  said  covenant,  applied  for  a  lease  for  a 
further  term  in  accordance  with  the  terms 
thereof,  but  the  lessors,  the  defendants, 
refused  to  grant  such  a  lease.  Held,  on 
demurrer,  that  the  plaintiffs  were  entitled  to 
a  lease  in  accordance  with  the  terms  of  the 
oovenant.  The  effect  of  a  covenant  to  erect 
buildings  on  the  land  demised  does  not  bring 
a  covenant  for  the  renewal  of  a  lease  within 
the  first  exception  in  Bpencer^e  ceue,  where  the 
buildings  are  to  be  erected  in  lieu  of  those  on 
the  land  at  the  time  of  the  demise.    Dalton 

V.  CiTT  FbBBHOLD  iNVKSTmNT  Co.  -     129 

LEASE — Covenant  for  renewal  of— See  Land- 
lord AND  Tenant. 

LUNACY  ACT  OP  1878—42  Vie.  No,  7— 
Absence  on  trial  under  «.  82 — Dealing  with  pro- 
perty during  aheence — Claim  by  Master  under 
e.  142 — Deed  not  void,  Imt  voidable — Suit — 
Intane  patient — Ifot  while  abeent  on  trial.'] 
G.K.,  a  patient  in  a  Government  hospital  for 
the  insane,  was  permitted  to  be  absent  from 
the  hospital  on  trial  under  s.  82  of  the  Lunacy 
Act  of  1878.  While  so  abeent  he  executed 
a  settlement  of  certain  lands  on  his  wife.  He 
was  Rubsequently  brought  back  to  the  hospital 
by  his  wife,  and  was  maintained  there  as  a 
pauper  patient  for  nearly  two  years.  The 
Master  in  Lunacy,  on  hearing  of  the  settlement, 
presented  a  petition  under  s.  142  of  the  Lunacy 
Act  of  1878,  praying  for  the  order  and  advice 
of  the  Court  that  the  settlement  was  invalid. 
Held,  by  Owxn.  Ch.  J.,  that  admitting  that 
G.K.  was  an  insane  patient,  that  fact  was  not 
conclusive  evidence  of  his  insanity,  and  that 
consequently  the  settlement  not  being  void, 
he  was  unable  to  make  an  order  under  s.  142. 
Sepible,  that  the  proper  course  for  the  Master 
to  pursue  was  to  institute  a  suit  in  Equity  to 
set  the  deed  aside  Held,  by  the  Full  Court, 
on  appeal,  that  under  the  circumAtances  G.K. 
was  not  an  insane  patient  within  the  meaning 
of  the  Act,  at  the  time  of  executing  the  deed 
in  question.     Se  Gkorgb  Kino  -        -        -    1 


MORTGAGE— ^y^er-ao^mrtfrf  property^  Book 
debt* — DivisiHe  agreement — Vaguenesa — Pttblic  ' 
policy.']     The  directors  of  a  company,  having  j 
made  themselves  responsible  to  a  bank  for  a  , 


large  overdraft  of  the  company,  took,  u 
security,  a  bill  of  sale  over  the  proper^  d  the 
company.  The  property  was  described  in  tk 
bill  of  atde  as  "  All  and  singular  the  piopa^ 
of  the  company,  whatsoever  and  wheresoevff, 
both  present  and  future."  The  compss; 
subsequently  went  into  liquidation,  and  tkie 
liquidator  applied  to  the  Court  for  dircetioBi 
as  to  whether  the  bill  of  sale  operated  to  piai 
to  the  directors  the  book  debts,  present  sad 
future,  of  the  company.  There  was  no  speciil 
mention  of  book  debts  in  the  bill  of  ah. 
Held,  that  the  bill  of  sale  operated  to  pass  tbe 
i  book  debts  of  the  company  existing  at  the  diir 
'  of  the  bill  of  sale,  but  that  book  debts  ooouBf 
into  existence  after  that  date  did  not  so  pan, 
since  a  Court  of  Equity  will  not  allow  a  penoa 
or  company  to  strip  themselves  of  all  tbdr 
property,  both  present  and  future,  to  seenrei 
debt,  and  so  deprive  themselves  of  the  nifSBS 
of  subsistence,  or  of  carrying  on  their  buflisen 
or  paying  their  other  creditors.  Se  G&obi 
NxwsPAPKa  Co. 9 

2 Security-^Bani  of  N,8.W.  Act  ofVi% 

M.  2  4-  11— Bank  of  N.S,W.  Act  of  186^ 
Power  of  hank  to  hold  land — Absolute  coutef- 
ance,]  Appeal  from  the  decision  of  Sir  W. 
M.  Manning,  P J.,  reported  6  N.S.W.  L.B.  Eq. 
82.  Held,  by  the  Full  Court  (Innss,  Dbftell 
and  FosTva,  JJ.),  reversing  the  decision  of 
Manning,  P.J  ,  that  the  transaction  of  the  fOih 
Jifly,  1874,  was  not  a  mortgage,  but  an  absiy 
lute  conveyaiu'e.  Held,  also,  following  tiic 
Bank  of  N,8.  IF.  v.  Campbell  (L,R.  11  App.  Csi 
193),  that,  there  was  nothiug  in  its  inoor 
porating  Acts  which  took  away  from  the  bask 
the  power  to  hold  land  absolutely.  DeriskB 
of  Manning,  P. J.,  reversed.  Babton  r.  Bi5i 
OF  N.S.W. 7S 

3 Of  conditional  purchase  —  SeeOaoms 

Lands. 

MUNICIPALITIES  ACT  OF  187«-(S1  Ftc 
No.  12) — Municipality,  the  eorporaU  hedf- 
Legal  potUum  of  borough  council — Ne  ■■ 
dividual  liahility  of  councillors  io  suit  far  edi 
of  council — Municipality  necessary  p«riy  t» 
suit — Mala  fides  or  corrupium  not  aOeged--^' 
lands  tested  %n  borough  cauneU  they  hold  et  s 
corporation — TVusiets — Bretich  of  trust.]  Th* 
Attorney-General,  on  the  relation  oi  eertun 
ratepayers  of  the  borough  of  N.,  as  inforsBUitt 
and  the  said  ratepayers  as  plaintiffs,  filed  tf 
information  and  statement  of  cLum  gainst  thf 
members  of  the  borough  council  in  their  in- 
dividual capacity  for  an  injimctioB  to  restnui 
them  from  committing  a  nuisance  on  lands 
vested  in  the  borough  council  br  proclasiatipB 
for  a  public  reserve.  The  statement  of  cl*i« 
further  prayed  that  cert^iin  of  the  defi?iid«ate 
— being  the  majority  of  the  oouncfl  by  ^ho« 
vote  the  commission  of  the  alleged  ouisuce 
was  authorised — should  be  ordered  to  pay  the 
costs  of  the  suit.  The  nuisance  was  alleged  to 
have  been  committed  •*  under  the  dosMiiation 
of  the  majority  of  the  eooariL"   The  < 


not  be  made  the  Bole  defendants,  and  be  sued 
individually  in  respect  of  their  votes  and  the 
acts  of  the  council.  Thb  Attobnbt-Gbnbbal 
i».  W»BB 54 


PARTIES— To  suit  against  municipality— No 
individual  liaMlii/y  of  councUlorB.']  See  MuNi- 
oiPALiTiBS  Act. 

PARTITION— Z)e«rf  of  —  Parcels  ^  General 
words — Intention  of  parties.]  M.,  ha  vine 
{vcquired  by  possession  a  title  to  ten  acres  of 
land,  devised  all  his  property  to  his  trustees  on 
the  trusts  of  his  will.  The  beneficiaries  under 
the  will  entered  into  an  agreement  for  par- 
tition»  by  which  "  the  properties  at  the  North 
Shore,  Newcastle,  known  as  Stockton  and  the 
Stockton  Farm,*'  were  to  form  the  share  of 
M.'s  daughter.  By  a  subsequent  deed,  two 
parcels  of  land  in  the  same  parish,  and  ad- 
joining the  piece  of  ten  acres,  were  conveyed 
to  S.,  as  trustee  for  the  said  daughter  of  M. 
The  deed  contained  no  general  words,  and  did 
not  mention  the  piece  of  land  of  ten  acres. 
The  plaintiffs  claimed  to  be  entitled  to  the  ten 
acres  under  a  lease  from  the  trustees,  who 
were  appointed  to  succeed  S.  as  trustee  for 
M.*8  said  daughter.  Held,  that  the  trustees 
had  no  estate  in  the  ten  acres  under  the  deed 
of  partition  to  pass  the  lease.  Held,  also,  that 
there  was  not  sufficient  evidence  to  justify  the 
Court  in  holding  that  the  deed  of  partition  did 
not  re^sent  the  intentions  of  the  parties  as 
expressed  in  the  agreement.  Decision  of 
Manmn<f,  P.J.,  overruled.  Stockton  Coal 
HiiriNO  Co.  o.  Flbtghkb  -        -        -       -    66 

PRACTICE— Prtoy  Council  appeal—Appeal 
direct  from  Primary  Judge/]  An  appeal  lies 
directly  from  the  Primary  Judge  in  Equity  to 
the  Privy  Council.    Dkan  v.  Dawson    -    27 

2 Powers  of  FuU    Court  in  term  to  he 

eseerdeed  by  Judge  in  vcication — Order  of  Full 
Court  dieeharged  by  Judge — i  Vic,  No,  22,  s.  27 
^^Attachment  for  non-payment  of  eoste — Equity 
Act  of  1880—Rule$  of  Court— Inherent  juris- 
diction of  Court  of  Equity — Controlled  by  rules 
— £.£.  104,  167,  177,  181.]  On  the  last  day 
but  one  of  term  the  Full  Court,  on  an  ez  parte 
application  by  the  defendant,  ordered  an 
attachment  to  issue  against  the  plaintiff  for 
disobedience  to  the  order  of  the  Court  in  not 
paying  the  defendant's  costs  of  an  appeal  in 
this  suit.  After  the  conclusion  of  the  term, 
but  before  the  attachment  had  issued,  the 
plaintiff  applied  on  notice  to  the  Chief  Judge 
in  Eauity  to  discharge  or  vary  the  order  for 
attachment  made  by  the  Full  Court  on  the 
grounds  set  out  below.  Held,  by  the  Chief 
Judge  in  Equity,  that  he  had  power  under  4 
Vic.  No.  22,  8.  27,  to  entertain  the  application. 
Heldf  also,  that  as  the  Rules  of  Court,  made  in 
pursuance  of  the  Equity  Act  of  1880,  did  not 
provide  for  remedy  by  attachment  in  case  of 


and  as  th 
practice  b, 
for  the  gu 
the  order  i 

Sachs  v.  '. 


which  ame 
ease  to  be  r 
to  a  suit  n 
amendmen 
and  place  i 
to  be  deter 
make  a  nei 
that  raised 

V.    DiBBR- 

4 Pai 

See  MuNic] 

PRIYT  O 

TICB,   1. 

2 Dei 

Undbbwoo 
petition   { 


REAL   Pn 

Amending  i 
to  obtain  rsk 
Mistake  as  ti 
of  Court  of  1 
qf  caveat,] 
to  bring  cei 
the  Real  Pr 
ners  having 
notices  wen 
of  the  will  0 
having  beii 
obtain  an  in 
General  froi 
the  caveat  I 
a  suit  for  a  ( 
to  the  land  i 
to  restrain  t 
the  defends 
that,  notwit 
lodged  by  tt 
jurisdiction 
was  one  in  ^ 
should  be  ai 

2 Real 

126 — Amend 
previously  tn 
fresh  survey 
evidence,] 
piece  of  land 
as  bounded  < 
Common.    I: 
made,  it  was 
interrened  b 
Subsequentl2 
fresh  certific 
up  to  the  boi 


18 


INDEX— CASES  IN  EQUITY. 


[N.  S.  W.  ii 


brought  ^ectment  Againit  the  pUintiflfs,  who 
were  in  poaseaaion  of  the  strip  of  land  now 
included  in  hia  certificate,  but  formerly  part  of 
the  common,  the  plaintiffa  brought  this  anit  to 
restrain  the  action  of  ejectment ;  claiming  alao 
a  declaration  that  thej  were  entitled  to  the 
land  in  dispute,  and  praying  for  an  order  on 
the  defendant  to  deliver  up  hia  amended  certi- 
ficate to  be  cancelled.  Held  by  the  Chizf  Judge 
IN  Equity  :  That  the  Kegiatrar-General  had  no 
power  to  alter  the  boundariea  of  the  defen- 
dant's land  in  the  manner  adopted ;  that  the 
amended  certificate  bo  far  as  it  included  the 
strip  of  land  claimed  by  the  plaintiffs  was  roid, 
and  that  the  plaintiifs  were  entitled  to  the 
injunction  prayed  for,  with  coat  Held  (on 
appeal  to  the  Full  Court)  per  the  Ch»f  Justick 
and  Innes,  J. :  That  the  error  of  the  Registrar- 
General  in  issuing  the-  amended  certificate 
afforded  no  title  to  relief  in  equity.  The  plain- 
tiffa having  a  good  defence  to  the  action-at- 
law  if  they  couM  prove  their  poaaeaaory  title, 
and  that  the  auit  was  unnecessary  and  ahould 
be  dismiaaed,  with  costs.  Per  FoarsB,  J. :  S.  126 
of  the  Rfal  Property  Act  does  not  ftpplj  to  any 
case  where  it  is  sought  by  rectification  of 
boundaries  to  bring  within  the  oertifloate  any 
land  which  has  not  already  been  brought  under 
the  Act.    BouRKS  v.  Sohwbikbbt  -        -    152 

RECITAL— ^M  Deed. 

I 
HEPARiTE  ESTATE— 0/ married  woma»—  ] 
Metil  estat^^  Verbal    contrctct — See    Husband 
AKD  Wipe. 

3— 8e«  Abbitbation.  ' 

8HARES— Contract  for  sale  of^See  Specifjc 
Pebfobmancb. 

SPECIFIC   PERFORXANCE— Contract  far 

eale  of  shares— Contract  of  loan  or  sale— Shares 
not  in  possession  of  vendors — Shares  obtainable  in 
maribst.]  Defendants,  N.  A  Son,  stock  and 
share  brokers,  wrote  to  plaintiff  in  the  follow- 
ing terms  : — "  We  will  give  you  market  price 
for  20  shares,  cash  at  once,  and  sell  the  same 
number  back  to  you  for  delivery  and  payment 
in  three  months  at  11.  less.  The  effect  of  this 
would  be  that  tou  would  have  the  money  to 
use  or  put  to  interest  for  three  months,  and  at 
the  expiry  of  that  time  would  receive  the  same 
number  of  shares  for  11.  per  share  less  than  we 
now  pay  you  for  them.  Subsequently  the 
plaintiff  handed  over  the  scrip  to  the  defen- 
dants, receiving  their  cheque  for  640^.  On  the 
same  day  plaintiff  received  from  defendants  a 
contract  note  in  the  following  terms :— "  Sold 
to  Mr.  D.  O'Connor,  20  shares  Broken  Hill 
Propr  etAry  Company,  Limited,  cum  all  privi- 
leges ;  each  call  to  date  paid  up  at  311.  each — 
620?.,  cum  all  privileges.  Terms  cash.  Stamp 
duty.  J.  B.  North  &  Son,  principals.  E.  &  O.  E. 
Delivery  and  payment  on  3rd  September,  1886." 
On  September  Srd  defendants  had  not  in  their 


poeaeaaion  the  shares  necessary  to  enable  ^sa 
to  carry  out  the  contract.  Reld  by  the  Cmr 
Justice,  that  the  plaintiff  was  entitled  to  vn 
reliet  sought,  i.s.,  apecific  perforooance  ot  tn 
contract,  whether  the  contract  was  one  tor^ioK 
the  shares  or  of  sale.     Held,  also,  that  tiiecn-  J 

tract  was  one,  not  of  eale,  but  to  replaoe  la*  1 

shares.    IWd,  by  the  Full  Court  (Wuhmtia  ' 

Stbpkbh,  and  Fosteb,  J  J.),  on  appeal  iv- 
veraing  the  decision  of  the  Chi^  JuHim,  tkat 
the  plaintiff  was  not  entitled  to  apecifie  per- 
formance of  the  contract.  fl«U,  atso, 
that  it  was  unnecesaary  to  determine  wheCher 
the  contract  waa  one  of  aale  or  to  re- 
plaoe the  aharea;  the  real  question  for 
the  decision  of  the  Court  beini^  yrhe^ua  tlw 
defendanu,  not  being  in  posaesaioii  ol  the 
shares,  for  the  delivery  of  which  they  had  ooa- 
tracted,  could  be  compelled  to  go  into  tb** 
market  and  buy  them  for  the  plaintiff  at  asy 
price    the   vendors     might    choose     to    ask 

O'CONNOB  5.  KOBTH  .  -  -  -       5»H 

8URYIV0RS  AND  SURYIVOB— S«e  WitL, 
2. 


WILL  —  In»ane  delusion — Undue  im/imeMce  — 
When  inferred  from  circumsta»ees--^-OmuM  of 
proving  absence  of  insane  delusum  once  enter- 
tained— Costs  of  unsuccessful  plaintiff. '\  Plain- 
tiff as  executrix  propounded  a  will  made  by 
one  McD.,  in  her  favour.  McD.  had  pre  vioosly 
made  a  will  undsr  which  his  property  wouM 
have  gone  to  the  children  of  his  step-daughter. 
The  testator  was  addicted  to  drink,  and  had 
been  so  for  many  years ;  and  there  was  evidenee 
that  he  left  the  house  of  his  step-daughter  in 
the  belief  that  she  had  attempted  to  poison 
him,  with  a  view  to  obtaining  his  pn»perty  at 
an  earlier  date  than  would  otherwise  hav-e  been 
the  case.  There  was  no  evidence  to  anj  sueh 
attempt  having  been  made ;  and  the  testator 
appeared  to  have  been  under  a  delusion  in  that 
respect,  though  otherwise  perfectly  sane. 
After  leaving  his  step-daughter^s  house, 
testator  enga^d  the  plaintiff  as  houaekeepo'; 
and  some  time  after  executed  the  will  whs«-4i 
was  now  propounded  in  her  favour.  Jfoama^, 
P.  J.,  pronounced  against  the  will  on  the  ground 
that  it  might  fairly  be  inferred  from  the  cir- 
cumstances of  the  case  that  undue  influence 
has  been  exercised  by  the  plaintiff  on  the 
teatator.  Reld,  by  the  Pull  Court,  on  appeal, 
that  though  the  exercise  of  undue  influence 
may  be  inferred  from  the  circumstances  <A  any 
particular  caae,  there  were  not  in  this  case  aay 
such  facts  as  would  warrant  the  Court  drawing 
any  inference  of  that  kind.  Held^  also,  that 
as  the  onus  was  on  the  plaintiff  of  proving  that 
the  delusion  under  which  the  testator  was 
undoubtedly  for  some  time  labouring  did  net 
exist,  and  did  not  influence  him  at  the  time  of 
making  the  will  in  dispute ;  and  aa  the  plaintiff 
had  failed  to  discharge  the  onus  iuipcsed  upoa 
her,  the  Co^rt  must  pronounce  against  tiie  «iU 

Propounded  by  her.      Decision  of  Manni^f, 
*.J.,  affirmed.    Watsom  r  KsBBineB  -       ti 


txve  heira  as  tenants  xn  common  %n  tau — natural 
meaning  of  words  used — Effect  of  gift  overJ] 
Testator's  will  con tained  the  following  cl&uae : — 
*'  And  I  do  hereby  declare  that  in  case  any  or 
either  of  my  said  five  sons  shall  depart  this 
life  without  leaving  any  child  or  children  him 
or  them  surviving,  then  I  devise  the  share  or 
shares  of  such  son  or  sons  unto  and  equally 
between  the  survivors  and  survivor  of  them  my 
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CASES  IN  DIVOBCS. 


4 F PEAL — Secarittf  on  appeal  of  wife — See 
Secueitt. 


COLLUiilON— Sm  Stat  op  PROOiseiNas, 


CONIIONATIOX— SffJ-Ma/  initfrcOHTse  after 
*nii  inAfiiufed.}  S*.*iunl  intercourse  by  a  h^ia- 
baad  (p^titionep)  with  the  respondeat,  after 
srit  instiluted,  and  with  full  knowledge  of  the 
allegeii  adultery,  necessarily  conatitutee  com- 
plete condonation.  Dokn  v.  Dobk  A  Nichol- 
son (2)  7 

COSTS—  Wife*a  costs  ofpreviaua  suit—Wife's 
liability  for  costs— See  Stai  OW  Procbidinob, 

2^^ — Wife*ncoith  of  jirst  trial— New  trial — 
Hnshand  bank'rupt — 8^e  STAY  OF  PR0CKEDIN08, 
2. 

CRUEIiTI— CViifi//j^  conffucive  to  mlulUrti— 
QitsHioiifor  Judffe.^  It  is  a  queition  for  the 
Jiidpe  alone  whether  there  haa  been  auch 
cruelty  as  haa  conduced  to  the  adultery  charged, 
DofiN  c.  DoRN  ifc  Nicholson  (2)  -        -        7 


DECREE — In  forrtter  suit  on  tuMue  of  cruetf^ 
— £ffect  of  in  stil^jieqitent  ^uit.^  A  decree  for 
Judicial  eepanition  on  the  ground  of  cruelty  isf, 
in  A  subsequent  suit  for  a  dissolution  of  mar- 
riagi!  bnetweeD  tlie  aame  parties,  cxin elusive 
proof  of  an  ieaue  of  cruelty  ;  such  issue  should, 
confiequently,  not  be  left  to  the  jury.  Dorn  v, 
Dokn  &  Nicholson  (2)  -        _        .         7 


JtinCUL    SEPARATION  —  Z>^cr<pg    on 

ground  of  vrutUif^E^tet  of  such  decree  in  Jtab- 
Mequtnt  suit  for  di^sotuli&n  of  marriage— See 


SECURITY— Om  apptat  of  wife— Practice 
— 3t5  Vic.  No.  9.  xpc,  b—Rnle  4L]  The  wife 
ELppenled  to  the  Full  Court  ^vithout  giving 
security,  jffeit/,  that  36  Vic.  No.  9,  sec  5,  and 
Eule  41,  do  not  apply  where  the  wife  la  the 
appeUunt     Dokn  v.  Dorn  &  Nicholson  (1)  1 


STAY   OP 
of  premtttts  st 
action — Wife 
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^ Stnc  t. 
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